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CHAPTER 1.
Introduction

The Montana Department of Transportation (MDT) is responsible for the planning, design,maintenance, operation, and management of Montana’s state-owned roadways, walkways, rest areas,airports, and numerous public-use facilities, including federal and state highways as well as airports.As a United States Department of Transportation (USDOT) fund recipient, MDT implements theFederal Disadvantaged Business Enterprise (DBE) Program, which is designed to address potentialdiscrimination against DBEs in the award and administration of USDOT-funded projects. MDTretained BBC Research & Consulting (BBC) to conduct a disparity study to evaluate:
 Whether minority- and woman-owned businesses face any barriers in MDT’s and MontanaNational Plan of Integrated Airport Systems (NPIAS) airports’ transportation-related contractingand procurement; and
 How effective MDT’s and NPIAS airports’ implementations of the Federal DBE Program are inencouraging minority- and woman-owned business participation in USDOT-funded work.A disparity study examines whether there are any disparities between:
 The percentage of prime contract and subcontract dollars an agency awarded to minority- andwoman-owned businesses during a particular time period (i.e., utilization); and
 The percentage of prime contract and subcontract dollars an agency might be expected to awardto minority- and woman-owned businesses based on their availability to perform specific typesand sizes of contracts and procurements the agency awards (i.e., availability).Disparity studies also examine other quantitative and qualitative information related to:
 Marketplace conditions for minority- and woman-owned businesses;
 Contracting practices and business programs the agency currently has in place; and
 Implementing minority- and woman-owned business programs—such as the Federal DBEProgram—effectively and in a legally-defensible manner.There are several reasons why information from the 2022 MDT Disparity Study is potentially usefulto MDT and NPIAS airports:
 The study provides information about how well minority- and woman-owned businesses fare inMDT’s and NPIAS airports’ transportation-related contracts and procurements relative to theiravailability for that work.
 The study assesses how effective MDT’s and NPIAS airports’ implementations of the FederalDBE Program are in improving outcomes for minority- and woman-owned businesses in theirtransportation-related contracts and procurements.
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 The study identifies barriers minorities, women, and minority- and woman-owned businessesface in Montana that might affect minority- and woman-owned businesses’ ability to compete forMDT’s and NPIAS airports’ transportation-related contracts and procurements.
 The study provides insights into how to refine contracting processes and program measures tobetter encourage the participation of minority- and woman-owned businesses in MDT’s andNPIAS airports’ transportation contracts and procurements and help address marketplacebarriers.
 An independent review of the participation of minority- and woman-owned businesses inagency and airport work is valuable to MDT, NPIAS airports, and external groups that monitortheir contracting practices.BBC introduces the 2022 MDT Disparity Study in three parts:A. Background;B. Study scope; andC. Study team members.
A. BackgroundThe Federal DBE Program is designed to increase the participation of minority- and woman-ownedbusinesses in USDOT-funded work. As a recipient of USDOT funds from the Federal HighwayAdministration (FHWA) and Federal Aviation Administration (FAA), MDT and NPIAS airports mustimplement the Federal DBE Program and comply with corresponding federal regulations.
1. Setting overall goals for DBE participation. As part of the Federal DBE Program, USDOT fundrecipients are required to set overall aspirational goals for DBE participation in their USDOT-fundedprojects every three years.1 If DBE participation in USDOT-funded work for a particular year is lessthan their overall DBE goals, then agencies must analyze the reasons for the difference and establishspecific measures that enable them to meet the goals in the next year. The Federal DBE Programdescribes the steps agencies must follow in establishing their overall DBE goals. To begin the process,agencies must develop base figures based on demonstrable evidence of the availability of DBEs toparticipate in their USDOT-funded contracts and procurements. Then, they must consider conditionsin their marketplaces for minority- and woman-owned businesses as well as other factors anddetermine whether adjustments to their base figures are necessary to ensure their overall DBE goalsare as precise as possible (referred to as step-2 adjustments). Agencies are not required to make step-2 adjustments to their base figures, but they are required to consider various relevant factors andexplain their decisions to USDOT.
2. Projecting the portion of overall DBE goals to be met through race- and gender-
neutral means. USDOT also requires agencies to project the portions of their overall DBE goals theywill meet through race- and gender-neutral measures and the portions they will meet through any
race-or gender-conscious measures. Race- and gender-neutral measures are designed to encouragethe participation of all businesses—or all small businesses—in agency work, regardless of the
1 http://www.gpo.gov/fdsys/pkg/FR-2011-01-28/html/2011-1531.htm
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race/ethnicity or gender of business owners (for examples of race- and gender-neutral measures, see49 Code of Federal Regulations (CFR) Section 26.51(b)). If agencies cannot meet their goals solelythrough the use of race- and gender-neutral measures, then they must consider also using race- and
gender-conscious measures. Race- and gender-conscious measures are specifically designed toencourage the participation of minority- and woman-owned businesses in agency work (e.g., usingDBE goals to award individual contracts or procurements). Currently, MDT does not implement anyrace- or gender-conscious measures. MDT does set aspirational goals on individual projects, but theagency tries to achieve those goals through race- and gender-neutral measures.
3. Determining which groups will be eligible for race- and gender-conscious measures. Ifagencies determine that race- or gender-conscious measures—such as DBE contract goals—areappropriate for their implementations of the Federal DBE Program, then they must also determinewhich racial/ethnic or gender groups are eligible to participate in those measures. Eligibility for suchmeasures must be limited to those racial/ethnic or gender groups for which compelling evidence ofdiscrimination exists in the marketplace. USDOT provides a waiver provision if agencies determineonly certain racial/ethnic or gender groups are eligible to participate in the race- or gender-consciousmeasures they use.
B. Study ScopeBBC conducted a disparity study based on transportation-related contracts and procurements MDTand NPIAS airports awarded between October 1, 2015 and September 30, 2020 (i.e., the study period).Figure 1-1 presents a list of the 55 NPIAS airports whose contract and procurement data wereincluded in the study. Information from the disparity study will help MDT and NPIAS airportsencourage the participation of minority- and woman-owned businesses in their transportation-relatedcontracts and procurements and help MDT and NPIAS airports implement the Federal DBE Programeffectively and in a legally defensible manner.
1. Definitions of minority- and woman-owned businesses. To interpret the analysespresented in the disparity study, it is useful to understand how BBC defines minority- and woman-owned businesses, businesses certified as DBEs, and businesses owned by minority women in itsanalyses.
a. Minority- and woman-owned businesses. BBC focused its analyses on the minority- and woman-owned business groups presumed to be disadvantaged in the Federal DBE Program:
 Asian Pacific American-owned businesses;
 Black American-owned businesses;
 Hispanic American-owned businesses;
 Native American-owned businesses;
 Subcontinent Asian American-owned businesses; and
 Woman-owned businesses.BBC’s definition of minority-owned businesses included businesses owned by minority men andminority women. For example, BBC grouped results for businesses owned by Native American menwith results for businesses owned by Native American women.
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BBC considered businesses as minority- or woman-owned regardless of whether they were, or couldbe, certified as DBEs. Analyzing the participation and availability of minority- and woman-ownedbusinesses regardless of DBE certification allowed the study team to assess whether there aredisparities affecting all minority- and woman-owned businesses and not just those that have decidedto become DBE certified.
Figure 1-1.
NPIAS airports included
in the disparity study

b. Woman-owned businesses. Because BBC classified minority woman-owned businesses accordingto their corresponding racial/ethnic groups, analyses and results pertaining to woman-ownedbusinesses pertain specifically to results for white woman-owned businesses. As with minority-ownedbusinesses, BBC considered businesses to be woman-owned based on the known genders of businessowners, regardless of whether the businesses were certified as DBEs.
c. DBEs. DBEs are minority- and woman-owned businesses specifically certified as such by MDT.2 Adetermination of DBE eligibility includes assessing businesses’ gross revenues and business owners’personal net worth. Some minority- and woman-owned businesses do not qualify as DBEs becausetheir gross revenues are too high. Businesses seeking DBE certification in Montana are required tosubmit an application to MDT. The application is available online and requires businesses to submit
2 Businesses owned by non-Hispanic white men can also be certified as DBEs if those businesses meet the social and economicdisadvantage requirements set forth in 49 CFR Part 26.

Airports included in the study

Baker Municipal Airport Havre City-County Airport
Bert Mooney Airport Helena Regional Airport
Big Horn County Airport Jordan Airport
Big Sandy Airport Laurel Municipal Airport
Big Sky Field Airport Libby Airport
Big Timber Airport Liberty County Airport
Billings Logan International Airport Malta Airport
Bowman Field Airport Mission Field Airport
Bozeman Yellowstone International Airport Missoula Montana Airport
Broadus Airport Plains Airport
Circle Town County Airport Ravalli County Airport
Colstrip Airport Roundup Airport
Conrad Airport Twin Bridges Airport
Cut Bank International Airport Scobey Airport
Dawson Community Airport Shelby Airport
Deer Lodge-City-County Airport Sher-Wood Airport
Dillon Airport Sidney-Richland Regional Airport
Edgar G Obie Airport Stanford Airport
Ekalaka Airport Terry Airport
Ennis Big Sky Airport Thompson Falls Airport
Eureka Airport Three Forks Airport
Fort Benton Airport Tillitt Field Airport
Frank Wiley Field Airport Townsend Airport
Geraldine Airport Turner Airport
Glacier Park International Airport Wokal Field - Glasgow/Valley County Airport
Great Falls International Airport Woltermann Memorial Airport
Harlem Airport Yellowstone Airport
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various information, including business name, contact information, tax information, workspecializations, and the race/ethnicity and gender of the owners.3Because the Federal DBE Program requires agencies to track the participation of certified DBEs, BBCreports utilization results for all minority- and woman-owned businesses and separately forminority- and woman-owned businesses certified as DBEs.
d. Potential DBEs. For this disparity study, potential DBEs are minority- and woman-ownedbusinesses that are DBE-certified or appear they could be DBE-certified based on revenuerequirements described in 49 CFR Part 26 (regardless of actual certification). We did not considerbusinesses that have been decertified or have graduated from the DBE Program as potential DBEs.BBC examined the availability of potential DBEs as part of helping MDT and NPIAS airports calculatethe base figures of their next overall DBE goals.
2. Analyses in the disparity study. The crux of the disparity study was to examine whether thereare any disparities between the participation and availability of minority- and woman-ownedbusinesses in the transportation-related construction and professional services work MDT and NPIASairports awarded during the study period. The study also includes various analyses related tooutcomes for minorities, women, and minority- and woman-owned businesses throughout Montana.Information in the disparity study is organized in the following manner.
a. Legal framework and analysis. The study team conducted a detailed analysis of relevant federalregulations, case law, state law, and other information to guide the methodology for the disparitystudy and inform MDT’s and NPIAS airports’ implementations of the Federal DBE Program. The legalframework and analysis for the study is summarized in Chapter 2 and presented in detail in
Appendix B.

b. Marketplace conditions. BBC conducted quantitative analyses of the success of minorities andwomen and minority- and woman-owned businesses in the Montana transportation contractingindustry. BBC compared business outcomes for minorities, women, and minority- and woman-ownedbusinesses to outcomes for white men and the businesses they own in key business areas. In addition,the study team collected anecdotal evidence about potential barriers minority- and woman-ownedbusinesses face in Montana from public meetings, in-depth interviews, and other efforts. Informationabout marketplace conditions is presented in Chapter 3, Chapter 4, Appendix C, and Appendix D.

c. Data collection and analysis. BBC examined data from multiple sources to complete the utilizationand availability analyses, including surveys the study team conducted with hundreds of businessesthroughout Montana. The scope of the study team’s data collection and analysis is presented in
Chapter 5.
d. Availability analysis. As part of the availability analysis, BBC estimated the percentage of MDT’sand NPIAS airports’ relevant prime contract and subcontract dollars minority- and woman-ownedbusinesses are ready, willing, and able to perform. That analysis was based on agency data andsurveys the study team conducted with hundreds of Montana businesses that work in industriesrelated to the types of transportation-related work MDT and NPIAS airports award. We analyzed
3 Businesses owned by white men can be certified as DBEs if those businesses meet the certification requirements in 49 CFR Part 26.
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availability separately for businesses owned by specific minority groups and white women and fordifferent types of contracts and procurements. Results from the availability analysis are presented in
Chapter 6 and Appendix E.
e. Utilization analysis. BBC analyzed relevant prime contract and subcontract dollars MDT and NPIASairports awarded to minority- and woman-owned businesses during the study period.4 We analyzedparticipation separately for businesses owned by specific minority groups and white women and fordifferent types of contracts and procurements. Results from the utilization analysis are presented in
Chapter 7.
f. Disparity analysis. BBC examined whether there were any disparities between the participation ofminority- and woman-owned businesses in transportation-related work MDT and NPIAS airportsawarded during the study period and the availability of those businesses for that work. We analyzeddisparity analysis results separately for businesses owned by specific minority groups and whitewomen and for different types of contracts and procurements. We also assessed whether anyobserved disparities were statistically significant. Results from the disparity analysis are presented in
Chapter 8 and Appendix F.

g. Program measures. BBC reviewed measures MDT and NPIAS airports use to encourage theparticipation of small businesses as well as minority- and woman-owned businesses in itstransportation-related work as well as their implementations of the Federal DBE Program. Thatinformation is presented in Chapter 9.
h. Overall DBE goals. Based on the availability analysis and other research, BBC provided MDT andNPIAS airports with information to help them set their next overall DBE goals for their FHWA- andFAA-funded projects, including establishing base figures and considering step-2 adjustments.Information about MDT’s and NPIAS airports’ overall DBE goals is presented in Chapter 10.
i. Considerations. BBC provided guidance related to additional program options and changes tocurrent contracting practices MDT and NPIAS airports could consider. The study team’s review andguidance for program implementation is presented in Chapter 11.
C. Study Team MembersThe BBC study team was made up of five firms that, collectively, possess decades of experiencerelated to conducting disparity studies in connection with the Federal DBE Program.
1. BBC (prime consultant). BBC is a disparity study and economic research firm based in Denver,Colorado. We had overall responsibility for the study, performed all of the quantitative andqualitative analyses, and authored this report.
2. 7 Bison Cultural Consulting (7 Bison). 7 Bison is a Native American-owned cultural resourcemanagement and training firm based out of the Crow Indian Reservation in St. Xavier, Montana. The
4 Note that prime contractors—not MDT or NPIAS airports—actually award subcontracts to subcontractors. However, for simplicity,throughout the report, BBC refers to MDT and NPIAS airports as awarding subcontracts.
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firm conducted in-depth interviews as part of the study team’s qualitative analyses of marketplaceconditions.
3. Applied Communications. Applied Communications is a DBE-certified woman-owned research,planning, and community engagement firm based in Whitefish, Montana. The firm conducted in-depth interviews as part of the study team’s qualitative analyses of marketplace conditions.
4. Davis Research. Davis Research is a survey fieldwork firm based in Calabasas, California. Thefirm conducted telephone surveys with hundreds of Montana businesses in connection with theavailability and utilization analyses.
5. Holland & Knight. Holland & Knight is a law firm with offices throughout the country. The firmprovided legal consulting services throughout the course of the study.
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CHAPTER 2.
Legal Analysis

As a recipient of United States Department of Transportation (USDOT) funds, the MontanaDepartment of Transportation (MDT) implements the Federal Disadvantaged Business Enterprise(DBE) Program, which is designed to encourage the participation of minority- and woman-ownedbusinesses in an agency’s USDOT-funded work. MDT and National Plan of Integrated Airport Systems(NPIAS) use only race- and gender-neutral measures as part of its implementation of the program.Race- and gender-neutral measures are designed to encourage the participation of all businesses inan agency’s work, regardless of the race/ethnicity or gender of business owners. Examples of suchmeasures include networking and outreach efforts, technical assistance programs, and mentor-protégé programs not limited to minority- and woman-owned businesses. In contrast, race- and
gender-conscious measures are designed to specifically encourage the participation of minority- andwoman-owned businesses in an agency’s work (e.g., using DBE goals to award individual contracts orprocurements).It is instructive to review information related to the legal standards governing the use of race- andgender-neutral and race- and gender-conscious measures, because if an agency cannot addressbarriers minority- and woman-owned businesses face as part of its USDOT-funded projects solelythrough the use of race- and gender-neutral measures, then it must consider also using race- andgender-conscious measures. BBC Research & Consulting (BBC) summarizes legal information relatedto the use of race- and gender-neutral and race- and gender-conscious measures in three parts:A. Legal standards for different types of measures;B. Seminal court decisions; andC. Addressing requirements.Appendix B presents additional details about the above topics.
A. Legal Standards for Different Types of MeasuresThere are different legal standards for determining the constitutionality of minority- and woman-owned business programs, depending on whether they rely only on race- and gender-neutralmeasures or if they also include race- and gender-conscious measures.
1. Programs that rely only on race- and gender-neutral measures. Government agencies—like MDT and NPIAS airports—that implement minority- and woman-owned business programs thatinclude only race- and gender-neutral measures must show a rational basis for their programs.Showing a rational basis requires agencies to demonstrate that their contracting programs arerationally related to a legitimate government interest. It is the lowest threshold for evaluating thelegality of programs that could impinge on the rights of others.
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2. Programs that include race- and gender-conscious measures. Minority- and woman-owned business programs that include race- and gender-conscious measures must meet the strict
scrutiny and intermediate scrutiny standards of constitutional review, respectively.
a. Strict scrutiny. Agencies’ use of race-conscious program measures must meet the strict scrutinystandard, which represents the highest threshold for evaluating the legality of contracting programsthat could impinge on the rights of others, short of prohibiting them altogether. Under the strictscrutiny standard, agencies must show a compelling governmental interest in using race-consciousmeasures and ensure that the use of such measures is narrowly tailored to address any discriminationor barriers in their work.
i. Compelling governmental interest. Agencies that use race-conscious measures have the initialburden of showing evidence of discrimination—including statistical and anecdotal evidence—thatsupports the use of such measures. They cannot rely on national statistics of discrimination to drawconclusions about the prevailing market conditions in their own regions. Rather, they must assessdiscrimination within their own relevant market areas.1 Furthermore, it is not necessary fororganizations themselves to have discriminated against minority-owned businesses for them to takeremedial action. They could take action if evidence indicates they are passive participants in race-based discrimination that exists in their relevant geographic market areas (RGMAs).
ii. Narrow tailoring. In addition to demonstrating a compelling governmental interest, agencies mustdemonstrate that their use of race-conscious measures is narrowly tailored to address anydiscrimination or barriers in their work. There are a number of factors courts consider whendetermining whether the use of such measures is narrowly tailored:
 The necessity of such measures and the efficacy of alternative race-neutral measures;
 The degree to which the use of such measures is limited to those groups that actually sufferdiscrimination in the local marketplace;
 The degree to which the use of such measures is flexible and limited in duration, including theavailability of waivers and sunset provisions;
 The relationship of any numerical goals to the relevant business marketplace; and
 The impact of such measures on the rights of third parties.
b. Intermediate scrutiny. Agencies’ use of gender-conscious program measures must meet theintermediate scrutiny standard. The intermediate scrutiny standard is less rigorous than the strictscrutiny standard but more rigorous than the rational basis standard. In order for a program to meetintermediate scrutiny, it must serve an important government objective and be substantiallyrelated to achieving the objective. Although certain courts apply the intermediate scrutiny standardto gender-conscious programs, many courts apply the strict scrutiny standard to both race- andgender-conscious programs.
1 See e.g., Concrete Works, Inc. v. City and County of Denver (“Concrete Works I”), 36 F.3d 1513, 1520 (10th Cir. 1994).
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B. Seminal Court DecisionsTwo Supreme Court cases established that the use of race-conscious measures in contractingprograms must adhere to the requirements of the strict scrutiny standard:
 City of Richmond v. J.A. Croson Company (Croson);2 and
 Adarand Constructors, Inc. v. Peña (Adarand).3Many subsequent decisions in district courts and federal courts have expanded requirements for theuse of race-conscious measures as part of minority- and woman-owned business programs, includingseveral cases in the Ninth Circuit, the jurisdiction in which MDT operates. BBC briefly summarizes theUnited States Supreme Court’s decisions in Croson and Adarand as well as the Ninth Circuit Court ofAppeals’ decisions in three other cases related to minority- and woman-owned business programs:
 Western States Paving Co. v. Washington State Department of Transportation

(Western States);4
 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of

Transportation, et al. (AGC, San Diego);5 and
 Mountain West Holding Co., Inc. v. State of Montana, Montana DOT, et al.(Mountain West Holding).6
1. Croson and Adarand. The United States Supreme Court’s landmark decisions in Croson and
Adarand are the most important court decisions to date in connection with minority- and woman-owned business programs, the use of race-conscious measures, and disparity study methodology. In
Croson, the Supreme Court struck down the City of Richmond’s race-based subcontracting program asunconstitutional, and in doing so, established various requirements to which government agenciesmust adhere when using race-conscious contracting measures:
 Agencies’ use of race-conscious measures must meet the strict scrutiny standard ofconstitutional review—that is, in remedying any identified discrimination, they must establish acompelling governmental interest to do so and must ensure the use of such measures isnarrowly tailored.
 In assessing availability, agencies must account for various characteristics of the prime contractsand subcontracts they award and the degree to which local businesses are ready, willing, and

able to perform that work.
2 City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989).3 Adarand Constructors, Inc. v. Peña, 515 U.S. 200 (1995).4 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005), cert. denied, 546 U.S. 1170 (2006).5 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of Transportation, et al., 713 F.3d 1187(9th Cir. 2013).6 Mountain West Holding Co., Inc. v. The State of Montana, Montana DOT, et al., 2017 WL 2179120 (9th Cir. May 16, 2017),Memorandum opinion, (not for publication) United States Court of Appeals for the Ninth Circuit, May 16, 2017, Docket Nos. 14-26097and 15-35003, dismissing in part, reversing in part and remanding the U. S. District Court decision at 2014 WL 6686734 (D. Mont.Nov. 26, 2014). The case on remand voluntarily dismissed by stipulation of parties (March 14, 2018).



FINAL REPORT CHAPTER 2, PAGE 4

 If agencies show statistical disparities between the percentage of dollars they awarded tominority-owned businesses and the percentage of dollars those businesses might be available toperform, then inferences of discrimination could exist, justifying the use of narrowly tailored,race-conscious measures.The Supreme Court’s decision in Adarand expanded its decision in Croson to include federalgovernment programs—such as the Federal DBE Program—that include race-conscious measures,requiring that those programs must also meet the strict scrutiny standard.
2. Western States. Western States represented the first time the Ninth Circuit Court of Appealsconsidered the constitutionality of a state department of transportation’s implementation of theFederal DBE Program. In Western States, the Court struck down the Washington State Department ofTransportation’s (WSDOT’s) implementation of the Federal DBE Program, because it did not satisfythe narrow tailoring requirement of the strict scrutiny standard. Specifically, the Court held that:
 WSDOT did not present compelling evidence of race-based discrimination in the Washingtontransportation contracting industry, and agencies must demonstrate evidence of suchdiscrimination for their use of race-conscious measures to be considered narrowly tailored andserving a remedial purpose.
 Even when evidence of discrimination exists within agencies’ RGMAs, the use of race-consciousmeasures is narrowly tailored only when it is limited to those business groups that have beenshown to actually suffer from discrimination in their marketplaces.
 Agencies can rely on statistical disparities between the participation and availability of minority-and woman-owned businesses on work they awarded to show discrimination against particularbusiness groups in the marketplace, particularly if that work was awarded using only race- andgender-neutral measures.
 In assessing availability, agencies must account for various characteristics—such as capacity,firm size, and contract size—of the prime contracts and subcontracts they award as well as ofthe businesses located in their RGMAs.
 Sufficient amounts of both statistical and anecdotal evidence are necessary to demonstrate theneed for race- and gender-conscious measures.
3. AGC, San Diego. In AGC, San Diego, the Ninth Circuit Court of Appeals considered theconstitutionality of a state department of transportation’s—in this case, Caltrans’—implementationof the Federal DBE Program for the first time after Western States. In contrast to its decision in
Western States, the Court upheld Caltrans’ use of race- and gender-conscious measures and itsimplementation of the Federal DBE Program as constitutional, ruling that they met both thecompelling governmental interest and narrow tailoring requirements of the strict scrutiny standard.Caltrans’ implementation of the Federal DBE Program and its defense of its program was based inlarge part on a 2007 disparity study BBC conducted.
4. Mountain West Holding. In Mountain West Holding, the Ninth Circuit Court of Appeals gave anunpublished opinion regarding MDT’s implementation of the Federal DBE Program and MountainWest Holding Co.’s claim that MDT unconstitutionally gave preference to minority- and woman-owned businesses through its use of DBE contract goals. The Court found Mountain West Holding
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Co.’s claims for injunctive and declaratory relief to be moot, because by the time of the case, MDT wasno longer using DBE contract goals to award any work. However, the Court found MDT’simplementation of the Federal DBE Program may have relied on questionable information, including:
 MDT’s interpretating the decrease of DBE participation in its USDOT-funded projects when theagency stopped using DBE contract goals as evidence of barriers against minority- and woman-owned businesses in its work;
 MDT’s reliance on anecdotal evidence in the absence of compelling, statistical evidence todemonstrate barriers against minority- and woman-owned businesses in its marketplace; and
 Numerous disputes of fact as to whether MDT’s 2009 disparity study provided evidence insupport of using race- and gender-conscious measures.As a result of those findings, the Court reversed and remanded for the district court to conductfurther proceedings, including a trial or the resumption of pretrial litigation. However, the case wasvoluntarily dismissed by stipulation of both parties.
C. Addressing RequirementsMany government agencies have used information from disparity studies as part of determiningwhether their contracting practices are affected by race- or gender-based discrimination andensuring their use of race- and gender-conscious measures meets the strict scrutiny and intermediatescrutiny standards, respectively. Various aspects of the 2022 MDT Disparity Study specificallyaddress requirements the United States Supreme Court and other federal courts have establishedaround minority- and woman-owned business programs and race- and gender-conscious measures:
 The study includes extensive econometric analyses and analyses of anecdotal evidence to assesswhether any discrimination exists for minorities, women, and minority- and woman-ownedbusinesses in the RGMA and whether MDT or NPIAS airports are actively or passivelyparticipating in that discrimination.
 The availability analysis accounts for various characteristics of the prime contracts andsubcontracts MDT and NPIAS airports award as well as the specific characteristics of businessesworking in the RGMA, including capacity. That approach resulted in accurate estimates of thedegree to which minority- and woman-owned businesses are ready, willing, and able to performthat work.
 The study includes assessments of whether minority- and woman-owned businesses exhibitsubstantial statistical disparities between participation and availability for MDT and NPIASairport work, indicating whether any inferences of discrimination exist for individual businessgroups.
 The study includes specific recommendations to help ensure MDT’s and NPIAS airports’implementations of the Federal DBE Program meet applicable legal standards, and that anypotential use of race-conscious measures are narrowly tailored in remedying any identifieddiscrimination, including recommendations related to:

 Maximizing the use of race-neutral measures to address any barriers;
 Identifying which race/ethnic groups exhibit substantial barriers;
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 Ensuring race-conscious measures are flexible, rationally related to marketplace conditions,and not overly burdensome on third parties; and
 Setting goals related to the availability of minority-owned businesses for MDT and NPIASairport work and accounting for conditions in the RGMA.
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CHAPTER 3.
Marketplace Conditions

Historically, there have been myriad legal, economic, and social obstacles that have impededminorities and women from acquiring the human and financial capital necessary to start and operatesuccessful businesses. Barriers such as slavery, racial oppression, segregation, race-baseddisplacement, and labor market discrimination produced substantial disparities for minorities andwomen, the effects of which are still apparent today. Those barriers limited opportunities forminorities in terms of both education and workplace experience.1, 2, 3, 4 Similarly, many women wererestricted to either being homemakers or taking gender-specific jobs with low pay and little chancefor advancement.5 Historically, minority groups and women in Montana have faced similar barriers.For example, Black Americans, Hispanic Americans, and Native Americans are incarcerated at higherrates than white Americans in Montana, and Hispanic Americans and Native Americans havesubstantially higher poverty rates than white Americans.6, 7, 8In the middle of the 20th century, many reforms opened new opportunities for minorities and womennationwide. For example, Brown v. Board of Education, The Equal Pay Act, The Civil Rights Act, and The
Women’s Educational Equity Act outlawed many forms of discrimination. Workplaces adoptedpersonnel policies and implemented programs to diversify their staffs.9 Those reforms increaseddiversity in workplaces and reduced educational and employment disparities for minorities andwomen.10, 11, 12, 13 However, despite those improvements, minorities and women continue to facebarriers—such as incarceration, residential segregation, and family responsibilities—that have madeit more difficult to acquire the human and financial capital necessary to start and operate businessessuccessfully.14, 15, 16, 17Federal Courts and the United States Congress have considered barriers minorities, women, andminority- and woman-owned businesses face in a local marketplace as evidence for the existence ofrace- and gender-based discrimination in that marketplace.18, 19, 20 The United States Supreme Courtand other Federal Courts have held that analyses of conditions in a local marketplace for minorities,women, and minority- and woman-owned businesses are instructive in determining whetheragencies’ implementations of minority- and woman-owned business programs are appropriate andjustified. Those analyses help agencies determine whether they are passively participating in anyrace- or gender-based discrimination that makes it more difficult for minority- and woman-ownedbusinesses to successfully compete for government contracts and procurements. Passiveparticipation in discrimination means agencies unintentionally perpetuate race- or gender-baseddiscrimination simply by operating within discriminatory marketplaces. Many courts have held thatpassive participation in any race- or gender-based discrimination establishes a compelling
governmental interest for agencies to take remedial action to address such discrimination.21, 22, 23
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BBC Research & Consulting (BBC) conducted extensive quantitative and qualitative analyses to assesswhether minorities, women, and minority- and woman-owned businesses face any barriers in theMontana transportation-related construction and professional services industries. We also examinedthe potential effects any such barriers have on the formation and success of businesses and on theirparticipation in, and availability for, transportation-related work the Montana Department ofTransportation (MDT) and National Plan of Integrated Airport Systems (NPIAS) airports award. Thestudy team examined marketplace conditions in four primary areas:
 Human capital, to assess whether minorities and women face barriers related to education,employment, and gaining experience;
 Financial capital, to assess whether minorities and women face barriers related to wages,homeownership, personal wealth, and financing;
 Business ownership to assess whether minorities and women own businesses at ratescomparable to that of non-Hispanic white men; and
 Business success to assess whether minority- and woman-owned businesses have outcomessimilar to those of other businesses.BBC’s analyses are based on MDT’s and NPIAS airports’ relevant geographic market area (RGMA),which we identified as the entire state of Montana, because the vast majority of the transportation-related contracting and procurement dollars the agencies awarded during the study period went tobusinesses with locations in Montana (approximately 91 percent of all relevant contracting andprocurement dollars).The information in Chapter 3 comes from existing research related to discrimination as well asprimary research BBC conducted of current marketplace conditions. Additional quantitative andqualitative information about marketplace conditions is presented in Appendices C and D,respectively.
A. Human CapitalHuman capital is the collection of personal knowledge, behavior, experience, and characteristics thatmake up an individual’s ability to perform and succeed in particular labor markets. Factors such aseducation, business experience, and managerial experience have been shown to be related tobusiness success.24, 25, 26, 27 Any barriers in those areas might make it more difficult for minorities andwomen to work in relevant industries and prevent some of them from starting and operatingbusinesses successfully.
1. Education. Barriers associated with educational attainment may preclude the entry oradvancement of certain individuals in certain industries, because many occupations require at least ahigh school diploma, and some occupations—such as many occupations in professional services—require at least a four-year college degree. In addition, educational attainment is a strong predictor ofboth income and personal wealth, which are both shown to be related to business formation andsuccess.28, 29 Nationally, minorities lag behind white Americans in terms of both educationalattainment and the quality of education they receive.30, 31 Minorities are far more likely than whiteAmericans to attend schools that do not provide access to core classes in science and math.32 Inaddition, Black American students are more than three times more likely than white Americans to be
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expelled or suspended from high school.33 For those and other reasons, minorities are far less likelythan white Americans to attend college, enroll at highly- or moderately selective four-yearinstitutions, or earn college degrees.34BBC’s analyses of the Montana labor force also indicate that certain groups are far less likely thanothers to earn college degrees. Figure 3-1 presents the percentage of Montana workers in relevantindustries who have earned four-year college degrees by race/ethnicity and gender. As shown inFigure 3-1, Hispanic American and Native American workers are substantially less likely than whiteAmerican workers to have four-year college degrees.
Figure 3-1.
Percentage of Montana workers 25 and older
with at least a four-year college degree
Notes:

** Denotes that the difference in proportions between the minority
group and non-Hispanic whites or between women and men is
statistically significant at the 95% confidence level.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data
extract was obtained through the IPUMS program of the MN Population
Center: http://usa.ipums.org/usa/.

2. Employment and management experience. An important precursor to business ownershipand success is acquiring direct experience in relevant industries. Any barriers that limit minoritiesand women from acquiring that experience could prevent them from starting and operating relatedbusinesses in the future.
a. Employment. On a national level, prior industry experience has been shown to be an importantprecursor to business ownership and success. However, minorities and women are often unable toacquire that experience. They are sometimes discriminated against in hiring decisions, whichimpedes their entry into the labor market.35, 36, 37 When employed, they are often relegated toperipheral positions in the labor market and to industries that already exhibit high concentrations ofminorities or women.38, 39, 40, 41, 42 In addition, minorities are incarcerated at a higher rate than whiteAmericans in Montana and nationwide, which contributes to many labor difficulties, includingdifficulties finding jobs and relatively slow wage growth. 43, 44, 45, 46Figure 3-2 presents the representation of minority workers in various Montana industries. Theindustries with the highest representations of minority workers are childcare, public administrationand social services, and other services. The Montana industries with the lowest representations ofminority workers are extraction and agriculture, manufacturing, and professional services.

Montana

Race/ethnicity
Hispanic American 30.0 **
Native American 17.4 **
Other race minority 46.5 **
Non-Hispanic white 36.4

Gender
Women 38.2 % **
Men 32.8

Percent with
college degrees
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Figure 3-2.
Percent representation of minorities in various Montana industries

Notes: *, ** Denotes that the difference in proportions between minority workers in the specified industry and all industries is statistically
significant at the 90% and 95% confidence level, respectively.

The representation of minorities among all Montana workers is 4% for Hispanic Americans, 6% for Native Americans, 2% for Other race
minorities, and 12% for all minorities considered together.

"Other race minority" includes Asian Pacific Americans, Black Americans, Subcontinent Asian Americans, and other races.

Workers in the finance, insurance, real estate, legal services, accounting, advertising, architecture, management, scientific research, and
veterinary services industries were combined to one category of professional services.

Workers in the rental and leasing, travel, investigation, waste remediation, arts, entertainment, recreation, accommodations, food services,
and select other services were combined into one category of other services.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS program of the MN
Population Center: http://usa.ipums.org/usa/Figure 3-3 indicates that the Montana industries with the highest representations of women workersare childcare, hair and nails, and healthcare. The industries with the lowest representations ofwomen workers are wholesale trade, extraction and agriculture, and construction.



FINAL REPORT CHAPTER 3, PAGE 5

Figure 3-3.
Percent representation of women in various Montana industries

Notes: *, ** Denotes that the difference in proportions between women workers in the specified industry and all industries is statistically
significant at the 90% and 95% confidence level, respectively.

The representation of women among all Montana workers is 47%

Workers in the finance, insurance, real estate, legal services, accounting, advertising, architecture, management, scientific research, and
veterinary services industries were combined to one category of professional services.

Workers in the rental and leasing, travel, investigation, waste remediation, arts, entertainment, recreation, accommodations, food services,
and select other services were combined into one category of other services.

Workers in barber shops, beauty salons, nail salons, and other personal were combined into one category of hair and nails.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS program of the MN
Population Center: http://usa.ipums.org/usa/

b. Management experience. Managerial experience is essential to business success, butdiscrimination remains a persistent obstacle to greater diversity in managementpositions.47, 48, 49 Nationally, minorities and women are far less likely than white men to work inmanagement positions.50, 51 Similar outcomes appear to exist for minorities and women in Montanaas well. BBC examined the concentration of individuals of those groups who work in managementpositions in the Montana construction industry (excluding business owners). As shown in Figure 3-4,compared to white Americans, smaller percentages of Native Americans work as managers in theconstruction industry. The sample sizes for minority workers in professional services were too smallto calculate accurate estimates or test for statistical significance.
3. Intergenerational business experience. Having family members who own and work inbusinesses is an important predictor of business ownership and business success. Such experienceshelp entrepreneurs gain access to important opportunity networks, obtain knowledge of bestpractices and business etiquette, and receive hands-on experience in helping run businesses.

95%**

94%**
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56%**

53%**
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26%**
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9%**
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Childcare (n=224)

Hair and nails (n=195)

Health care (n=2,657)

Education (n=2,370)

Professional services (n=2,532)

Public administration and social services
(n=2,269)

Other services (n=3,566)

Retail (n=2,650)

Transportation, warehousing, utilities, and
communications (n=1,648)

Manufacturing (n=1,071)

Wholesale trade (n=522)

Extraction and agriculture (n=2,648)

Construction (n=2,039)

Public administration and social
services (n=2,269)

Transportation, warehousing, utilities,
and communications (n=1,648)



FINAL REPORT CHAPTER 3, PAGE 6

However, nationally, minorities have substantially fewer family members who own businesses andboth minorities and women have fewer opportunities to be involved with those businesses.52, 53 Thatlack of experience makes it difficult for minorities and women to subsequently start their ownbusinesses and operate them successfully.
Figure 3-4.
Percentage of non-owner workers who
worked as managers in the Montana
construction and professional services
industries
Note:
*, ** Denotes that the difference in proportions between the
minority group and non-Hispanic whites or between women and
men is statistically significant at the 90% and 95% confidence
level, respectively.
† Denotes significant differences in propor ons not reported due
to small sample size.
"Other race minority" includes Asian Pacific Americans, Black
Americans, Subcontinent Asian Americans, and other races.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata sample. The
raw data extract was obtained through the IPUMS program of the
MN Population Center: http://usa.ipums.org/usa/.

B. Financial CapitalIn addition to human capital, financial capital has been shown to be an important indicator ofbusiness formation and success.54, 55, 56 Individuals can acquire financial capital through manysources, including wages, personal wealth, homeownership, and financing. If barriers exist infinancial capital markets, minorities and women may have difficulty acquiring the capital necessaryto start, operate, or expand businesses.
1. Wages and income. Wage and income gaps between minorities and white Americans andbetween women and men exist throughout the country, even when researchers have statisticallycontrolled for various other personal factors.57, 58, 59 For example, national income data indicate that,on average, Black Americans and Hispanic Americans have household incomes less than two-thirdsthose of white Americans.60, 61 Women have also faced consistent wage and income gaps relative tomen. Nationally, the median hourly wage of women is still only 82 percent the median hourly wage ofmen.62 BBC observed wage gaps in Montana consistent with those researchers have observednationally. Figure 3-5 presents mean annual wages for Montana workers by race/ethnicity andgender. As shown in Figure 3-5:
 Hispanic Americans, Native Americans, and other race minorities earn substantially less thanwhite Americans; and
 Women earn substantially less than men.BBC also conducted regression analyses to assess whether wage disparities exist even afteraccounting for various personal factors such as age, education, and family status. Those analysesindicated that, even after accounting for various personal factors, being Native American or otherrace minority was associated with substantially lower earnings than being white American. In

Race/ethnicity
Hispanic American 4.4 % 0.0 % †
Native American 1.9 % ** 0.0 % †
Other race minority 0.0 % † 0.0 % †

Non-Hispanic white 7.0 % 2.2 %

Gender
Women 5.8 % 1.5 %
Men 6.6 % 2.3 %

All individuals 6.5 % 2.1 %

Construction
Professional

Services
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addition, being a woman was associated with substantially lower earnings than being a man (fordetails, see Figure C-9 in Appendix C).
Figure 3-5.
Mean annual wages
in Montana
Note:
The sample universe is all non-
institutionalized, employed individuals aged
25-64 that are not in school, the military, or
self-employed.
** Denotes statistically significant
differences from non-Hispanic whites (for
minority groups) and from men (for
women) at the 95% confidence level.
"Other race minority" includes Asian Pacific
Americans, Black Americans, Subcontinent
Asian Americans, and other races.

Source:
BBC from 2015- 2019 ACS 5% Public Use
Microdata sample. The raw data extract
was obtained through the IPUMS program
of the MN Population Center:
http://usa.ipums.org/usa/.

2. Personal wealth. Another important source of business capital is often personal wealth. As withwages and income, there are substantial disparities between minorities and white Americans andbetween women and men in terms of personal wealth.63, 64 For example, in 2019, Black Americansand Hispanic Americans across the country exhibited average household net worth that was 14percent and 17 percent that of white Americans, respectively.65 In addition, approximately one of fiveBlack Americans and one of six Hispanic Americans in the United States are living in poverty,compared to less than one of 10 white Americans.66 Wealth inequalities also exist for women relativeto men. For example, the median wealth of non-married women nationally is approximately one-thirdthat of non-married men.67
3. Homeownership. Homeownership and home equity have also been shown to be key sources ofbusiness capital.68, 69 However, minorities appear to face substantial barriers nationwide in owninghomes. For example, Black Americans and Hispanic Americans own homes at less than two-thirds therate of white Americans.70 Discrimination is at least partly to blame for those disparities. Researchindicates that minorities continue to be given less information on prospective homes and have theirpurchase offers rejected because of their race.71, 72 Minorities who own homes tend to own homesworth substantially less than those of non-Hispanic whites and also tend to accrue substantially lessequity.73, 74 Differences in home values and equity between minorities and white Americans can beattributed—at least, in part—to depressed property values that tend to exist in racially-segregatedneighborhoods.75, 76 Minorities appear to face homeownership barriers in Montana similar to thoseobserved nationally. As shown in Figure 3-6, all relevant racial/ethnic groups in Montana exhibithomeownership rates substantially lower than that of white Americans.
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Figure 3-6.
Home ownership
rates in Montana
Note:
The sample universe is all households.
** Denotes statistically significant differences
from non-Hispanic whites at the 95%
confidence level.
"Other race minority" includes Asian Pacific
Americans, Black Americans, Subcontinent
Asian Americans, and other races.

Source:
BBC from 2015-2019 ACS 5% Public Use
Microdata sample. The raw data extract was
obtained through the IPUMS program of the
MN Population Center:
http://usa.ipums.org/usa/.Figure 3-7 presents median home values among homeowners of different racial/ethnic groups inMontana. Those data indicate that Montana homeowners who identify as Hispanic Americans, NativeAmericans, and other race minorities appear to own homes that, on average, are worth less thanthose of homeowners who identify as white Americans.
Figure 3-7.
Median home
values in Montana
Note:
The sample universe is all owner-occupied
housing units.
"Other race minority" includes Asian Pacific
Americans, Black Americans, Subcontinent
Asian Americans, and other races.

Source:
BBC from 2015-2019 ACS 5% Public Use
Microdata sample. The raw data extract was
obtained through the IPUMS program of the
MN Population Center:
http://usa.ipums.org/usa/.

4. Access to financing. Minorities and women face many barriers in trying to access credit andfinancing. Researchers have often attributed those barriers to various forms of race- and gender-based discrimination that exist in credit markets.77, 78, 79, 80, 81, 82 BBC assessed difficulties minoritiesand women face in home and business credit markets in Montana.
a. Home credit. Minorities and women continue to face barriers when trying to access credit topurchase homes. Examples of such barriers include discriminatory treatment of minorities andwomen during the pre-application phase and disproportionate targeting of minority and womenborrowers for subprime home loans.83, 84, 85, 86, 87 Race- and gender-based barriers in home credit haveled to decreases in homeownership among minorities and women and have eroded their levels ofpersonal wealth.88, 89, 90, 91 To examine how minorities fare in the home credit market relative to whiteAmericans, BBC analyzed home loan denial rates for high-income households by race/ethnicity inMontana. As shown in Figure 3-8, high-income Hispanic American and Native American householdsappear to have been denied home loans at higher rates than high-income white American households.In addition, our analyses indicate that Hispanic Americans, Native Americans, and other race
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minorities in Montana are more likely than white Americans to receive subprime mortgages(for details, see Figure C-13 in Appendix C).
Figure 3-8.
Denial rates of conventional
purchase loans for high-
income households in
Montana
Note:
High-income households are those with
120% or more of the HUD area median
family income.
"Other race minority" includes Asian
Americans, Black Americans, and Native
Hawaiian or Other Pacific Islander.

Source:
FFIEC HMDA data 2019. Raw data were
obtained from Consumer Financial
Protection Bureau HMDA data tool:
http://www.consumerfinance.gov/hmda/e
xplore.

b. Business credit. Minority- and woman-owned businesses also face substantial difficulties accessingbusiness credit. For example, during loan pre-application meetings, minority-owned businesses aregiven less information about loan products, subjected to more credit information requests, andoffered less support than their white American counterparts.92 In addition, researchers have shownthat Black American-owned businesses and Hispanic American-owned businesses are more likelythan white American-owned businesses to forego submitting business loan applications and to bedenied business credit when they do seek loans, even after accounting for various businesscharacteristics factors.93, 94, 95 In addition, women are less likely to apply for credit than men andreceive loans of less value when they do. 96, 97 Without equal access to business capital, minority- andwoman-owned businesses must operate with less capital than businesses owned by white men andrely more on personal finances, of which they also tend to have less.98, 99, 100, 101
C. Business OwnershipNationally, there has been substantial growth in the number of minority- and woman-ownedbusinesses in recent years. For example, from 2012 to 2018, the number of woman-owned businessesincreased by 10 percent, Black American-owned businesses increased by 14 percent, and HispanicAmerican-owned businesses increased by 15 percent.102, 103 Despite the progress minorities andwomen have made with regard to business ownership rates, important barriers in starting andoperating businesses remain. Black Americans, Hispanic Americans, and women are still less likely tostart businesses than white men.104, 105, 106, 107 In addition, although rates of business ownership haveincreased among minorities and women, they have been unable to penetrate all industries evenly.They disproportionately own businesses in industries that require less human and financial capital tobe successful and that already include large concentrations of individuals from disadvantagedgroups.108, 109, 110 BBC examined rates of business ownership in the Montana construction andprofessional services industries by race/ethnicity and gender. As shown in Figure 3-9, NativeAmericans own construction businesses at lower rates than white Americans.
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Figure 3-9.
Business ownership rates in study-
related industries in Montana
Note:
* Denotes that the difference in proportions between the
minority group and non-Hispanic whites or between
women and men is statistically significant at the 90%
confidence level.
† Denotes significant differences in propor ons not
assessed due to small sample size.
"Other race minority" includes Asian Pacific Americans,
Black Americans, Subcontinent Asian Americans, and other
races.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata
samples. The raw data extract was obtained through the
IPUMS program of the MN Population Center:
http://usa.ipums.org/usa/.BBC also conducted regression analyses to determine whether differences in business ownershiprates based on race/ethnicity and gender exist after statistically controlling for various personalfactors such as income, education, and familial status. We conducted those analyses separately foreach relevant industry. Figure 3-10 presents the racial/ethnic and gender factors that weresignificantly and independently related to business ownership for each relevant industry. As shownin Figure 3-10, after accounting for various personal factors:
 Being Native American is associated with a lower likelihood of owning a construction businesscompared to being white American.
 Being Hispanic American is associated with a lower likelihood of owning a professional servicesbusiness compared to being white American.
Figure 3-10.
Predictors of business ownership in
relevant industries in Montana (probit
regression)
Note:
The regression included 1,810 observations for construction
and 438 observations for professional services.
*, ** Denotes that the difference in proportions between the
minority group and non-Hispanic whites or between women
and men is statistically significant at the 90% and 95%
confidence level, respectively.
"Other race minority" includes Asian Pacific Americans, Black
Americans, Subcontinent Asian Americans, and other races.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata samples.
The raw data extract was obtained through the IPUMS
program of the MN Population Center:
http://usa.ipums.org/usa.

D. Business SuccessA wealth of research indicates that, nationally, minority- and woman-owned businesses fare worsethan businesses owned by white men. For example, Black American-, Native American-, HispanicAmerican-, and woman-owned businesses exhibit higher rates of closure than businesses owned bywhite Americans and men. In addition, minority- and woman-owned businesses have been shown to

Montana

Race/ethnicity
Hispanic American 28.1 % 5.0 % †
Native American 26.8 % * 20.8 % †
Other Race Minority 43.7 % † 15.7 % †

Non-Hispanic white 37.2 % 34.0 %

Gender
Women 31.5 % 39.7 %
Men 36.9 % 30.6 %

All individuals 36.5 % 33.3 %

Construction
Professional

 Services

Industry and Group

Construction
Hispanic American -0.20
Native American -0.32 *
Other race minority -0.10
Women -0.25

Professional services
Hispanic American -1.40 **
Native American -0.09
Other race minority -0.53
Women 0.41

Coefficient
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be less successful than businesses owned by white Americans and men, respectively, using a numberof different indicators such as profits and business size.111, 112 BBC examined data on business closure,business receipts, and business owner earnings to further explore business success in Montana.
1. Business closure. BBC examined rates of closure among Montana businesses by therace/ethnicity and gender of owners. As shown in Figure 3-11, Asian American- and Black American-owned businesses appear to close at higher rates than non-Hispanic white-owned businesses.
Figure 3-11.
Rates of business
closure in Montana
Note:
Data include only non-publicly held businesses.
Equal Gender Ownership refers to those businesses for
which ownership is split evenly between women and
men.
Statistical significance of these results cannot be
determined because sample sizes were not reported.
Source:
Lowrey, Ying. 2010. “Race/Ethnicity and Establishment
Dynamics, 2002-2006.” U.S. Small Business
Administration Office of Advocacy. Washington D.C.
Lowrey, Ying. 2014. "Gender and Establishment
Dynamics, 2002-2006." U.S. Small Business
Administration Office of Advocacy. Washington D.C.

2. Business receipts. BBC also examined data on business receipts to assess whether minority- andwoman-owned businesses in Montana earn as much as businesses owned by white Americans ormen, respectively. Figure 3-12 shows mean annual receipts for businesses in Montana by therace/ethnicity and gender of owners. Those results indicate that, in 2018, all relevant minoritygroups in Montana appeared to show lower mean annual business receipts than businesses owned bywhite Americans. In addition, woman-owned businesses showed lower mean annual businessreceipts than businesses owned by men.
Figure 3-12.
Mean annual business
receipts (in thousands) in
Montana
Note:
Includes employer firms. Does not include
publicly traded companies or other firms
not classifiable by race/ethnicity and
gender.

Source:
Annual Business Survey data 2018. Raw
data were obtained from United States
Census Bureau Application Programming
Interface:
https://www.census.gov/data/developers
/data-sets/abs.html.
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3. Business owner earnings. BBC also analyzed business owner earnings to assess whetherminority and woman business owners in Montana earn as much as white American and men businessowners, respectively. As shown in Figure 3-13:
 Hispanic American business owners earn less on average than white American business owners;and
 Women business owners earn less than men business owners.
Figure 3-13.
Mean annual business
owner earnings in Montana
Note:
The sample universe is business owners aged 16
and older who reported positive earnings. All
amounts in 2019 dollars.
** Denotes statistically significant differences
from non-Hispanic whites (for minority groups)
or from men (for women) at the 95% confidence
level.
"Other race minority" includes Asian Pacific
Americans, Black Americans, Subcontinent Asian
Americans, and other races.
Source:
BBC from 2015 - 2019 ACS 5% Public Use
Microdata sample. The raw data extract was
obtained through the IPUMS program of the MN
Population Center: http://usa.ipums.org/usa/.BBC also conducted regression analyses to determine whether differences in business ownerearnings exist even after statistically controlling for various personal factors such as age, education,and family status. The results of those analyses indicated that, compared to being a white Americanbusiness owner, being a Hispanic American or Native American business owner was associated withsubstantially lower earnings. Similarly, compared to being a male business owner, being a womanbusiness owner was associated with substantially lower earnings (for details, see Figure C-25 inAppendix C).
E. SummaryBBC’s analyses of marketplace conditions indicate that minorities, women, and minority- and woman-owned businesses face certain barriers in the Montana contracting industry. Existing research andprimary research BBC conducted indicate that race- and gender-based disparities exist in terms ofacquiring human capital, accruing financial capital, owning businesses, and operating successfulbusinesses. In many cases, there is evidence those disparities exist even after accounting for variousfactors such as age, income, education, and familial status. There is also evidence that manydisparities are due—at least, in part—to discrimination. Barriers in the marketplace likely haveimportant effects on the ability of minorities and women to start businesses in construction andprofessional services and operating those businesses successfully. Any difficulties those individualsface in starting and operating businesses may reduce their availability for government work and mayalso reduce the degree to which they are able to successfully compete for government contracts. Inaddition, the existence of barriers in the marketplace indicates that MDT and NPIAS airports may bepassively participating in discrimination that makes it more difficult for minority- and woman-ownedbusinesses to successfully compete for their work.
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CHAPTER 4.
Anecdotal Evidence

As part of the disparity study, business owners, trade association representatives, and otherstakeholders had the opportunity to share anecdotal evidence about their experiences working in thelocal marketplace as well as with the Montana Department of Transportation (MDT) and NationalPlan of Integrated Airport Systems (NPIAS) airports. BBC Research & Consulting (BBC) documentedthose insights and identified key themes about conditions in the local marketplace for minority- andwoman-owned businesses. The study team used that information to augment many of thequantitative analyses we conducted as part of the disparity study to provide context for study resultsand provide explanations for various barriers minority- and woman-owned businesses potentiallyface as part of MDT’s and NPIAS airports’ transportation-related contracting and procurement.Chapter 4 describes the anecdotal evidence collection process and key themes the study teamidentified from that information. BBC presents all the anecdotal evidence we collected as part of thedisparity study in Appendix D.
A. Data CollectionThe study team collected anecdotal information about marketplace conditions, experiences workingwith MDT and NPIAS airports, and recommendations for program implementation through variousefforts between August 2021 and April 2022.
1. Public forums.MDT, NPIAS airports, and the study team solicited various stakeholders forwritten and verbal insights at two public forums BBC facilitated virtually on October 20 and 26, 2021.Those insights were compiled and analyzed as part of the anecdotal evidence process.
2. In-depth interviews. The study team conducted 36 in-depth interviews with owners andrepresentatives of local construction and professional services businesses. The interviews includeddiscussions about interviewees’ perceptions of, and experiences with, the local contracting industry,working or attempting to work with government agencies in Montana, MDT’s and NPIAS airports’implementation of the Federal Disadvantaged Business Enterprise (DBE) Program, and otherrelevant topics. BBC identified interview participants primarily from a random sample of businessesthe study team contacted during the availability survey process, stratified by business type, location,and the race/ethnicity and gender of business owners. The study team conducted most of theinterviews with the owner or another high-level representative of each business.
3. Availability surveys. BBC conducted availability surveys for the disparity study with 591businesses between September 2021 and February 2022. As a part of the surveys, the study teamasked business owners and managers to share qualitative information about whether theircompanies have experienced barriers or difficulties starting or expanding businesses in their
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industries, obtaining work in Montana, or working with government organizations in the state. Twohundred eighty-one business owners and representatives shared such information. 1
4. Focus groups. BBC conducted two focus groups with representatives of businesses that operateas prime contractors or subcontractors on January 20 and 26, 2022, respectively. During each focusgroup, participants engaged in group discussions and shared their insights about working in Montanawith public and private sector organizations.
5. Written comments. Throughout the study, stakeholders and community members had theopportunity to submit written comments regarding their experiences working in the localmarketplace directly to the study team. Two stakeholders and community members shared suchcomments, which were integrated into our analyses of anecdotal evidence.
B. Key ThemesVarious themes emerged across all the anecdotal evidence the study team collected as part of thedisparity study. BBC summarizes those themes by relevant topic area and presents illustrativequotations. In an effort to protect the anonymity of individuals and businesses, we coded the sourceof each quotation with a random number and prefix that represents the individual who submitted thecomment and the data collection method. We denote availability survey comments by the prefix “AV,”focus group comments by the prefix “FG,” public forum comments by the prefix “PT,” and writtencomments by the prefix “WT.” In-depth interview comments do not have a prefix. We also prefaceeach quotation with a brief description of the race and gender of the business owner and the businesstype. In addition, we indicate whether each participant represents a certified DBE, minority- orwoman-owned business enterprise (MBE/WBE), or small business enterprise (SBE).
1. Marketplace conditions. Some interviewees find Montana’s marketplace to be declining, with afew small regions experiencing a boom while most others suffer. Multiple interviewees said that themarket is extremely competitive, noting that firms are moving into different markets, morecompanies are bidding on projects, and fewer skilled employees are available to hire. Others whoview the market as growing and healthy noted that additional stimulus funds have led to moregovernment projects.

The owner of a majority-owned construction firm stated, “Montana throws a few roadblocks in front
of DBEs that don't necessarily have to be there, but it's a hard competitive market to get into for a
new business. It's a very tight market. It's a clique-y market.” [#1]

A representative of a majority-owned professional services firm stated, “I think [the perceived
market growth is] probably part of the stimulus funds. I think it might be staffing changes, political.
There seems to be a little bit more projects out there than there has been in the past.” [#5]

The Black American woman owner of a professional services company stated, “It should tell you how
exclusive it is … when you have these giant companies that can come into Montana from a state or
two states away and do jobs here … the only real competition that those guys get is if somebody from

1 The remaining availability survey respondents did not share additional information related to marketplace conditions in Montana.



FINAL REPORT CHAPTER 4, PAGE 3

a different state who's already that size decides to come take work away from them. I mean, it's so
stacked against you [as a smaller company in Montana].” [#10]

A representative of a majority-owned professional services firm stated, “I don't know that it's
necessarily the last two to three years, but we've seen it in the recent past, is … impacts to the
market of larger firms coming in to compete against the smaller firms of Montana. I think it's gotten
worse in the last few years, because these larger firms' employees are working at home or can work
at home, and so they are able to compete with us here and open up the marketplace to some of the
larger firms. We very much struggle to compete with that.” [#29]

A representative of a majority-owned professional services firm stated, “I think the economy in
general has gotten stronger, which in particular makes it harder to find people to hire. There's a lot
more variety of job opportunities for candidates, for employ[ees] to find and to try to find a job. And
so, I think the labor market is very competitive …” [#30]

2. DBE certification and benefits. Business representatives noted multiple benefits of DBEcertification, including financial benefits for website development, visibility and access toopportunities, and training and business development opportunities and programs. One example aninterviewee discussed is the $2,500 reimbursement MDT offers each year for bonding, training, andother approved activities. The DBE certification process is generally regarded as straightforward,getting easier to maintain certification. When discussing disadvantages, interviewees discussed goodfaith efforts (GFEs), noting that they feel like their presence is often used just to “check a box,” andthey are not generally as respected as they think other subcontractors are.
The owner of a WBE- and DBE-certified construction company stated, “Being DBE certified is good
because once a year [MDT] reimburses you $2,500 ... for bonding or whatever, training. What a nice
perk. And then when [events] come up, like if they know that there's going to be this gathering,
they'll let you know.” [#8]

The Native American owner of a DBE-certified construction company stated, “Opportunity. That
[DBE certification] gives you a little bit more opportunity to actually get some work, because they
have those requirements of so many percent of every project has to have a DBE. And there's a whole
lot of small contractors out there, and not so many of them are DBEs.” [#16]

The woman owner of a DBE-certified professional services business stated, “It may be the difference
between the first time and recertification, but recertification has even gotten a lot easier. They let
us, instead of having to fill out a bunch of forms and re-estimate our personal financial worth and,
do all the things proving that we aren't a shell for some evil man, we now are allowed to just say,
‘Nothing's changed.’ And it's so much easier to do that.” [#28]

A respondent at a public meeting stated, “The stigma [of DBE certification] would be, … a prime is
more checking the box, potentially, than really interested in [working with] a DBE bit.” [#PT2]

The owner of a WBE- and DBE-certified construction company stated, “So [the prime contractors
are] looking at me now, this little company, to pave this stretch of [road] so they can fulfill their
quota, knowing full well that we're going to slow them down, we're going to break their rhythm. So,
here's this little company coming in to do their part, almost feeling foolish, because we know we're
under a microscope, because these guys are going, ‘Well, geez, here's this crew of four and we have a
crew of 12, and we have to wait for them to do this part.’” [8]
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3. Doing business with public agencies. Several business owners discussed their experiencesworking with NPIAS airports and mentioned the frequency of delayed payments, which is a barrierfor all businesses but especially for new businesses. Businesses indicated that they are reluctant towork with the airports because of the cumbersome bidding processes.
The owner of a majority-owned construction company stated, “Never bid on an airport [project]
because … it might be a month and a half before the prime sees the money … So, you could be strung
out close to two months … it could almost be three months if you did something at the beginning of
the pay period. … It’s harder [to bid with airports], because they don’t use the same online system. …
You’re still writing a lot of bids by hand. And you’re going to different counties to determine the bids
… [because they] don’t use an electronic system. … We have to take the bids everywhere. It’s a lot.”
[#1]

A representative of a DBE-certified construction company commented, “It seems like the airports
pay significantly slower than some of the other public work we do. … Now, I don't know if that's
because of the size of the airports and the staffing or all the red tape and such, I don't know. But it
just seems like it takes us a long time to get paid and then a really long time to get the retainage
released. We've sometimes waited eight or nine months to get the retainage released on an airport
[project], even if it's a significantly sized project … So, that becomes kind of a frustration.” [#4]Interviewees discussed their experiences working with local tribes and doing work on reservations.The general consensus is that working with tribes is worthwhile, but they lack some of the resourcesthat other, larger government agencies have that makes finding and obtaining work easier.
A representative of a majority-owned professional services firm said, “I'd say for us, you know, in the
line of work that we do … most difficult … would be tribes. And that's simply just because they
generally don't have the resources behind their programs like a local government or a state
government would have.” [#2]

A representative of a DBE- and SBE-certified professional services firm commented, “Tribes always
struggle with [obtaining financing] because of assets, everything being in trust. Then banks … they
don't want to come to tribal court, one. Two, there’s nothing they can go after in case you fail on a
payment. So, I think that's always a challenge for tribal organizations. I think it's a huge problem
for tribal small businesses.” [#22]

A representative of a majority-owned professional services firm stated, “If we're going in to work on
the reservation, we try really hard to use native-owned businesses.” [#29]

4. Doing business as a prime contractor or subcontractor. Several interviewees indicatedtheir preference for working as prime contractors for several reasons. As subcontractors, they do notfeel protected from the whims or ire of prime contractors. In addition, subcontractors have lessprotection from suppliers who provide faulty materials. Finally, subcontractors are often used asscapegoats when project timelines go past contract dates, even if the delays occurred before theyperformed their work. Businesses that more often perform work as subcontractors noted thefinancial burden of bidding on projects as prime contractors and the additional opportunitiesavailable from working as subcontractors.
The owner of a WBE- and DBE-certified construction company stated, “It's kind of like if you're a
painter of a house: you're the last one in, but yet if … your sheet rock guy did a bad job, they'll blame
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the painter. It's the exact same thing. So, we used to come back in and pave after the trench work
was done … And then if we couldn't get densities, it was always blamed on the asphalt where they
never looked at the gravel. And so, it's always like … if you're an asphalt subcontractor, you're kind
of a scapegoat.” [#8]

The Black American woman owner of a professional services company stated, “[Being a
subcontractor]’s way less risk on our part, because we don't have to put up the whole kitchen sink
and everything to get to the same kind of thing. So … I'm fine doing it that way.” [#10]

The Native American owner of a DBE-certified construction company stated, “We tried a lot of
subbing in the past, and with the Montana Department of Transportation generals, we seem to get
kicked around pretty easy that way. [Sub opportunities] weren't very profitable for us because of
that. [Prime contractors] have a way of manipulating and pretty much put the bad stuff onto the
smaller guy. ... So that's why we, myself, just got it in my head that I was going to be a [prime
contractor], and I wasn't going to bid anything unless I was a [prime contractor].” [#16]

A respondent at a public meeting stated, “We had to be the sub I should say. And larger companies,
knowing that we were new, took advantage of that, and it really bit us in the butt hard. … We
decided we're not going to do that anymore. We're going to become a general contractor, and we'll
bid the entire site and we'll hire subs for things that we don't do.” [#PT2]

5. Potential barriers to business success. The bid process for government work is consideredby many to be time consuming, costly, and challenging, particularly for small businesses. The eMACSplatform is considered somewhat cumbersome and getting in contact with procurement staff to askquestions can be difficult for many businesses. For construction firms, there are seasons in the yearwhen many projects go out to bid, and bidding on all the potential work for a season leaves bidderswith little time to build teams, attend pre-bid meetings, and compile their bids. Bidding projectsfurther in advance may be beneficial, but with the inconsistency in supply prices and the need to haveclear access to subcontractor schedules, it may pose more challenges than it resolves. Alternativedelivery methods, such as Construction Manager/General Contractor (CMGC) and ConstructionManager at Risk projects, are considered less attractive to many bidders, because the upfront work tosecure those projects is more time intensive and requires more interviews. To improve the bidprocess for construction projects in particular, multiple interviewees recommend clearerspecifications in the solicitation (especially for design-build contracts) as well as providing walkthroughs for projects to help identify any potential pitfalls that will need to be addressed.
The owner of a WBE- and DBE-certified construction company stated, “Right now there's tons of
jobs coming across, but I have four jobs that I'm trying to bid right now. By the time I get these done,
it sometimes … leaves me a week to get those done, which depends on the size of them and then
trying to get sub prices. If you give them a week, they're annoyed, just like I get annoyed … I can't
keep up with everything all the time. Especially during the summer still trying to bid plus we're on
the job plus have to actually have labor on the job.” [#8]

The owner of a majority-owned professional services firm stated, “I find eMACS terribly, terribly,
terribly difficult to deal with. And it's so entirely counterintuitive that it's hard to understand what
you're doing as compared to some of the other programs, all the other programs that we've worked
with. … You should have someplace out there where it just gives me a summary of what the tasks
are. … But you can't do that until you go through … ‘Do you want the bid?’ Well, how do I know?
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That's the first question, do you want the bid? Well, how do I know if I want a bid if I can't see what
the tasks are?” [#11]

The woman owner of a DBE-certified professional services firm stated, “It's very expensive for a
small firm like ours to have put in all of these statements of qualifications. We used to have to run to
Helena with multiple copies. I mean, it just was very expensive just to get on [MDT’s] list. And then a
lot of times you were never selected anyway for projects. So, it got to be where it was just too
expensive to even put in your statement of qualifications. … So not only do you have to put a
cumbersome qualification in on every single division you want to be on the list for, now instead of
just being able to pick from the list and go to somebody and say, ‘Hey, we'd like you to do this
project,’ now [we] have to pick three firms from the list to do a specific proposal for that project. So,
it's another costly event to have to submit proposals just to get a job from being on the list.” [#15]

A representative of a Native American-owned DBE- and SBE-certified professional services firm
stated, “It's a cost analysis. Because somebody's got to sit down and [submit a bid] and... they could
be doing something else. … What are you losing to do that?... Like the Boeings of the world, they've
got a hundred-person shops. That's all they do all day, every day. We don't have that luxury.
Sometimes we're washing dishes and hanging rafters and then trying to do all this other stuff.”
[#22]

A participant from a focus group of prime contractors stated, “Most of the alternate delivery
projects that have been let in the state have gone [to] out of state contractors … And they're
extremely time consuming from our standpoint. For a CMGC project, we spend months putting
together [a] proposal. … It involves a lot of technical writing, a lot of meetings, interview, just a lot
of work. And [a large out-of-state company] comes in with their team of technical writers and
amazing interviewees, and they just come and snag it right up from underneath our feet. And
obviously everything's based on the writing, your writing and your interview, so cost isn't really
taking an account on any of that. … It's hard for the local contracting association to support those
delivery methods if they're just going to keep giving it to out-of-state companies. … There's just no
way that any of these … Montana companies can get a project, because we don't have the experience
because they won't give it to us. … If you really want to get a [Montana] contractor, judge us on our
writing, judge us on our interview. Don't judge us on what our previous experience is because we
know we can build these bridges and you know we can build these bridges.” [#FG2].Bid shopping is an ongoing problem for many businesses, especially because, as several businessrepresentatives indicated, there is an unspoken rule that new businesses tend to get their bidsshopped until they are familiar to prime contractors. The “good ol’ boy” club facilitates bid shoppingand skirting rules that prevent it, but several business representatives indicated that adding morerules to limit such behavior might only make the bid process even more cumbersome. Someinterviewees indicated that public agencies also bid shop when they ask businesses for quotes orscopes of work for potential projects and use that information to bid out the work to other businessesor rebid projects if they do not find the original prices advantageous.
The owner of a majority-owned construction company stated, “Any new person who comes on the
scene more than likely is going to get shopped for a while. It's kind of like [a] truck salesman comes
into our office. I have to see that guy four or five or six times before I'm even going to think about
buying something from him. … You got to get a certain level of familiarity before you're going to
give them a contract.” [#1]
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A representative of a DBE-certified construction company stated, “I think [agencies are] putting
rules in places you want, but there's enough good ol' boys left that would find a way to skirt the rule.
That'd make the process so much more cumbersome, I think, if you tried to [add] restrictive [rules],
if you tried to address [bid shopping] too much.” [#4]

A representative of a majority-owned professional services firm stated, “I have clients that [bid
shop], like cities. [One City in particular] is famous for having me write up the scope and then you
tell them what [I] could do it for. They would take that down and share the price with another firm
and say, ‘Can you do this for less?’ Of course, they are going to say yes. I've had firsthand experience.”
[#5]

A representative of a majority-owned professional services company stated, “One of the rules that I
was taught in our industry is nothing good comes from a rebid. So anytime there's a rebid, there's
always the thought of the owner [thinking] … ‘Hey, wait a minute. This was too high. Let's rebid this
in three months.’ And coincidentally, some new guy comes in and beats that original price.” [#7]

The Black American woman owner of a professional services company stated, “You can't tell me that
there isn't some kind of collusion. And I'm not accusing anybody of anything illegal. I'm just saying …
You can't compete with that kind of a rigged game. So … we don't.” [#10]

A representative of a DBE-certified professional services firm stated, “I do know that, a lot of times,
like people that have that inside intel, they'll know exactly how much a client has to award for a
certain project, so they create budgets that are within that, so they have that advantage. I think
there are things that people do kind of behind the scenes that make them more competitive when a
proposal is reviewed.” [#21]Many business representatives indicated that delayed payment is an issue with smaller agencies,grant-funded work, change orders, or certain types of “paid when paid” federal projects.Subcontractors generally experience the most delays in payments, especially when prime contractorsdo not follow through on the payment period Montana state law requires, seven days forconstruction companies and 30 days for professional services companies. Some interviewees saidthat timely payment is a major factor for subcontractors when considering with which primecontractors to team, and they often will not participate in projects on which payment periods aregreater than 30 days. Some subcontractors suggest that prime contractors should share theirbonding and insurance information, so there is recourse outside of suing prime contractors to receivepayment. Prime contractors generally consider MDT to pay on time, and several prime contractorsnoted that much of the struggle to pay subcontractors on time relates to their own lack oforganization in invoicing. Stronger bookkeeping and invoicing practices would help primecontractors pay subcontractors more quickly.
A representative of a majority-owned professional services firm stated, “One of the things… that I
have seen as an issue is, for certain projects, if they're to say grant funded or something … [agency]
payment is a little [slower].” [#2]

The Native American woman owner of a DBE-certified professional services firm stated, “I haven't
had any nonpayment but late [payments]—60, 90 days. Which that was way too long for me. The
only thing I can do is look at that prime and say, ‘Oh yes, can't work for them.’... And when I work for
someone … when I sign the contract I say, ‘I cannot wait 60 days. I need to be paid in 30 days, or I
can't work for you.’" [#3]
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A representative of a DBE-certified construction company stated, “Where we got into a dispute
[was] with a prime contractor over a change order that ended up not getting resolved favorably for
us. … Well, the project was already finished before the squabble began, and we've just opted not to
work with that contractor in the future.” [#4]

A representative of a majority-owned professional services firm stated, “DBEs are kind of
unorganized with their invoicing, which hurts them, and I'll try and get them paid as soon as I can. I
can't pay them if they don't send me the bill.” [#5]

The Native American owner of a DBE-certified construction company stated, “The other bad thing
about being a subcontractor, especially with the bigger [prime contractors], is they really delay your
payments, too. They'll hold you out there 60 to 90 days before you get your money, and for a small
[business], that makes it pretty difficult, because then you're leaning on your line of credit or
whatever to operate … And therefore, the interest you pay in your bank for that eats your profit for
what you can make on a job as a subcontractor, because the subcontractor profit margins are not
very good.” [#16]Finding and training personnel was considered a barrier to growth by nearly every respondent, bothfrom in-depth interviews and comments from availability surveys. Many participants said thatalthough many companies train their employees on the job, finding employees with experience inskilled trades is nearly impossible. They remarked that the labor market is extremely tight due bothto the pandemic and overall market trends over the last five years. In addition, particularly inMontana, young workers who might otherwise enter the construction industry are pulled to oilindustry jobs, because they pay substantially more than most construction companies can offer. Inaddition, Davis-Bacon wages have remained relatively stagnant over the last decade, not rising tomeet inflation. In the construction industry in particular, retaining employees is difficult and workersquit without any warning or notice. In the professional services sector, most employees bouncebetween firms on a fairly regular basis, making it difficult to retain talent long term.
A representative of a DBE-certified construction company stated, “We're very close to the oil fields.
And so, a lot of the skilled laborers go to the oil fields, especially when they are booming, because the
oil companies can pay tremendous amounts that small businesses … simply can't afford. ... We can't
compete with the oil company wages … and that's just a barrier that none of us can really do much
about.” [#4]

A representative of a majority-owned professional services company stated, “I would say that the
biggest burden would be the limitation of qualified or interested individuals in this realm. … The
educated kids are a lot easier to find in my opinion, … it’s the lower-waged people out there … [that
are harder to find]. And then our services are so specialized that we basically have to train
everybody from the ground up, so that does take time.” [#7]

The owner of a majority-owned professional services firm stated, “As businesses coming to grips
with [staffing difficulties], it doesn't matter who I talked to, we are all in the same boat. We're
having difficulty hiring staff now. And it seems to be getting a little bit better, but over the last
couple three years, it's been quite difficult to hire people.” [#14]

A representative of a majority-owned construction firm stated, “I think the economy in general has
gotten stronger, which in particular makes it harder to find people to hire. There's a lot more
variety of job opportunities for candidates, for employment … to find a job … I think the labor
market is very competitive, and that's not just because of COVID.” [#30]



FINAL REPORT CHAPTER 4, PAGE 9

A representative of a majority-owned professional services company stated, “I have trouble getting
employees. … It’s more difficult to find qualified people willing to work than it was prior to COVID.”
[#AV239]

A participant from a focus group of prime contractors stated, “There's a petition going around state
of Montana to do a blanket, across the board, $6 increase to the Davis-Bacon wage scale to try to
attract more people to come to work right now. So that's one thing that I've noticed, even since I
started working in '99, the wages haven't changed much in 20 years or 22 or 23 years. There's been
small changes across the board and realize that we're a federal aid state, so we're beholden to the
Davis-Bacon wage scale.” [#FG2]Factors public agencies consider when awarding projects are not generally seen as barriers with theexception of the balance between past performance, past experience with MDT, and price. MDTseems to prioritize past experience with a specific size and type of project rather than familiaritywith the agency or with smaller but similar types of projects. In addition, MDT often awards pointsfor contractors’ current and past work with the agency, which limits the ability of new firms to breakinto MDT work. MDT uses a best value evaluation process rather than a low-bid process to awardCMGC projects, which business representatives think favors out-of-state contractors with nationwideexperience that are generally more expensive than local contractors. Suggestions to overcome thisbarrier included encouraging small business participation in smaller projects to build experiencewith the agency, increased transparency in MDT’s decision processes, and other related efforts.
A representative of a majority-owned professional services firm stated, “Maybe a little more
transparency. [MDT] never really tell us why [they make the award decisions they make], and
maybe it's proprietary too. There's probably reasons they can't, but [it] doesn't seem like there's
much feedback for how you take second, how could we do better.” [#7]

The owner of a DBE-certified professional services company stated, “[MDT’s award process] favors
large businesses that they're used to doing work with, because when you do a project for them, they
have a ranking system so when you get done with the project, you get a ranking of how you did on
that project. So, if you do projects over and over, you get rankings that are in their system. If you
have never worked with them before, then we have to go solicit letters of recommendation …
because they say they've never worked with us before. And so, it definitely favors the [same] people.
… I guess I would like to look at more of how they rank the firms, as far as the firms that do business
with them get higher rankings, because they're familiar with them, which is... I guess it's not a bad
thing. It's just that a new company that comes in has a harder time getting in and getting ranked,
because they don't have experiences.” [#15]

A representative of a majority-owned professional services firm said, “… If there's anything that
could be done to give new companies or smaller companies an opportunity to work with MDT, even
though it's just hard to break that barrier of not having worked with MDT before and showing
experience.... I think that's the biggest thing for us, is just how do we even start getting to work with
MDT because we have that as one of our goals to work with MDT, but it's really hard to compete
against all those companies or those several companies that work with MDT all the time.” [#27]

A representative of a majority-owned professional services company stated, “We have helped
contractors try to compete for [MDT work], and because past experience in it is a scoring criteri[on],
the contractors, the Montana contractors we've tried to assist, have been unsuccessful, because they
can't compete with the larger out-of-state firms that have that experience.” [#29]
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6. Barriers related to race and gender. Falsification of GFEs is a substantial issue, according tomany businesses that participated in the anecdotal evidence process. They indicated that it mostoften occurs in the form of prime contractors soliciting subcontract bids far too close to the deadline,leaving too little time for subcontractors to realistically respond. In addition, interviewees reportedthat they are asked to submit qualifications or bids to prime contractors and then never hear backabout the projects, implying that either their participation was falsely reported to the agency or thattheir response was only intended to meet GFE requirements.
The Native American woman owner of a DBE-certified professional services firm stated, “I had
somebody call me to do a [statement of qualifications, or SOQ]. And they wanted to use me and I'm
like, ‘Okay, so what do I do?’ ‘Well, just send us your qualifications and all that and we'll put you in
the SOQ as our DBE,’ or blah, blah, blah. … I never heard back from them.” [#3]

The owner of a WBE- and DBE-certified construction company stated, “But see, now the reason they
call her three days before she's due, is basically they don't want her to do the job. They just want to
fulfill their percentage of reaching out for a DBE company.” [#8]

The woman owner of a DBE-certified professional services firm stated, “I have seen us be on a team
and propose to do work and then the prime does our work internally themselves.” [#28]Multiple interviewees described their experiences with unfavorable work environments and facingstereotypical attitudes, noting that minority- and woman-owned businesses are commonlyquestioned about their capability and competency. In addition, several interviewees indicated thatsexual harassment and gender discrimination is still prevalent on many work sites.
A representative of a DBE-certified firm stated, “I think that the stereotype for the industry makes it
difficult, especially for the females to enter and advance, just because of the stereotype that it's a
man's field. … It's a very male dominated field. And so, it's extremely difficult to garner the respect.”
[#4]

A representative of a majority-owned professional services company stated, “We do have female
technicians that go out to a job site. So, the stereotype, you can see the obvious stereotype there, a
men-dominated industry where a female comes out and tests stuff and tells them they're not doing
well. And you can imagine the firestorm or the level of scrutiny there. … We did have an instance of
some sexual harassment that I had to deal with. … It does happen.” [#7]

The owner of a WBE- and DBE-certified construction company stated, “I am the paver operator
when we're paving, and I have been since '05, and I have been so abused as a paver operator, by
men. So, the disadvantage of being a woman is phenomenal.” [#8]

The Native American owner of a DBE-certified construction company stated, “There are
superintendents that didn't believe in the DBE situation, and they come out and tell you when you
start with them that, ‘We're going to hold you to the line, and we're going to be tough on you.
Tougher than we would on somebody that's not a DBE, et cetera,’ because they didn't believe in this
affirmative action stuff.” [#16]Many minority- and woman-owned businesses said that they have experienced price discrimination,especially with regard to interest and bonding rates. In particular, Native American-ownedbusinesses were especially vocal about how difficult it is to obtain financing.
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The Native American woman owner of a DBE-certified professional services firm stated, “Well,
everything was hard in the beginning, because I was a woman. … The first time I went to buy a CAT,
they basically told me, ‘We can't give you insurance and all this.’ And I said, ‘Why not?’ And they
didn't say because you're a woman, but it took me two and a half months in order for me to buy my
first CAT and get it insured, because ‘I wasn't qualified.’ ... I think it was because I was a woman.”
[#3]

The Native American owner of DBE-certified construction company stated, “[The banks] feel that
you, because you are a tribal member, or a minority, that you're a higher risk, so they put you in that
little higher risk [category], just like your insurance company does if you've got a bad driving
record, et cetera.” [#16]

A representative of a Native American-owned DBE- and SBE-certified professional services firm
stated, “I think [being a minority-owned businesses is] a huge problem for tribal small businesses
that are new. Because one, you got the tribal piece, right? That's the government piece. Two, you got
the small business, so you don’t have a lot of assets to put up against something. And three, you don’t
have a lot of past performance to be able to say that ‘We can do this, and this is how we do.’ So
banks are not as willing to take that risk.” [#22]

7. Business assistance programs. Some interviewees spoke about the benefits of unbundlinglarge contracts. For example:
The Native American owner of a DBE-certified construction company stated, “The number one
[thing agencies could do to help] would be that they maybe slice off some of the big pie, so that the
smaller contractor can afford to bid on them. … They’re getting so their projects are so darn big, and
for a smaller [firm] to get the bonding to do it, even though you think you might be able to do the
work, being able to get all the surety to perform the work. There was a time Montana used to bid off
some smaller [projects], the secondary roads, et cetera. They seem to quit doing that, and they put
them in big packages [now].” [#16]Several businesses indicated that they consider joint ventures and other alternative teamingarrangements as valuable tools to building the experience and expertise needed to successfully bidon and win work. Some said that in cases where alternative teaming arrangements are not feasible,mentorship is a good alternative. Developing relationships among local businesses is valuable forboth large and small firms, as both prime and subcontractors noted that many project teams are builtthrough prior relationships and past performance.
A representative of a Native American-owned DBE- and SBE-certified professional services firm
stated, “For me, in what I do, the most effective way for me to grow and to start is through teaming.
We're in a joint venture agreement or a teaming agreement with the company right now where we
shall share the bidding process. So, they've got a staff of three people that works on it. We come in
and help technically where we can, and pricing, and all that stuff. So, for us, that's the only way we
can do this effectively, because we don't know everything, right? But they've got more years of
experience and can help us with shortcuts, and templates, and how things are done which is
beneficial to us.... Unless you find a niche where ... you're the unicorn, it's hard for us small businesses
to get going.” [#22]

A representative of a majority-owned professional services firm stated, “We developed a partnership
with a very large national firm, who can supply just about any type of expertise we need. That
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partnership has been very helpful. A lot of these larger engineering firms don't have the local
services like our surveyors, our geo-tech firm, because that's equipment and people on the ground.
It's not efficient for them to send those people all over the world.” [#5]

8. Recommendations. Many interviewees believe that MDT heavily weighs the past experience ofcontractors working with the agency when it awards projects. Because gaining such experience isconsidered a barrier for new businesses, common recommendations include breaking up projects tomake them more accessible for small businesses, using small business set asides to award certainprojects, or weighting past experience less strongly as part of bid evaluations.
The Black American woman owner of a professional services company stated, “If you set aside stuff
for actual small companies, like people that do under $10 million a year, … it allows you to get into
that and start competing at that type of job.” [#10]

A representative of a majority-owned professional services company stated, “If there's anything that
could be done to give new companies or smaller companies an opportunity to work with MDT, even
though it's just hard to break that barrier of not having worked with MDT before and showing
experience.... I think that's the biggest thing for us, is just, how do we even start getting to work with
MDT? … If there were certain projects that could be open to newer contractors, just to give them a
chance to start working with MDT and … doing MDT projects. So maybe eventually you could get the
experience with MDT, so you could compete with the other companies on projects in the future, you
know?” [#27]

A representative of a majority-owned professional services company stated, “Once we get our foot in
the door, we're great, because then you're working off of your past history. So, I would say that a
small business set-aside for maybe term contracts at MDT, because those are smaller. You could
handle some of them with a five-person firm or whatever. That would probably be very helpful.”
[#29]

A representative of a majority-owned construction firm stated, “[MDT] should help small
contractors. They have not done that so far. Giving us some of the business would be great. I have
tried this before and they never pick me.” [#AV368].To help small businesses gain the experience and capacity to work on larger projects, developrelationships with local companies, and increase awareness of upcoming opportunities, manybusinesses suggested MDT could consider facilitating additional networking and team buildingevents and more intentionally curate the events to the needs of the business community.
A representative of a majority-owned professional services firm stated, “The only thing I can think of
[that MDT could do to help] is [related to] the networking: who to network with and some different
opportunities … So, probably helping network and, you know, ‘Here's a couple of different firms to
talk to.’” [#2]

The owner of a majority-owned construction company stated, “When we started, it was easier,
because everybody met in person to [get] quotes out. Now it's all over the internet, so you don't get
to meet many people. I think it was easier when you could meet these prime contractors and
introduce yourself and try to get to know them, you know what I mean? Not that they always used
you, but at least they might give you a chance if they were to meet you and if you could tell them,
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you really looked into this, and you knew... It's a little harder to do this day and age when
everything's electronic.” [#6]Some interviewees discussed the challenges they face regarding Federal Acquisition Regulations(FAR) and Safe Harbor regulations. Those and other mandated rates can be difficult for smallbusinesses with which to comply because of their impacts on profitability and overhead. MDT couldconsider expanding its existing supports for small businesses regarding FAR and Safe Harborcompliance, offering discounted software, more training on audits, and supporting small,disadvantaged businesses through the process.
The woman owner of a DBE-certified professional services business stated, “There's one huge thing,
but I don't think anything can be done about it, and that is the FAR requirements. … The Federal
Acquisition Regulations … have some very onerous audit requirements and bookkeeping
requirements that are just, there's no way in the world that a two-person business would want to or
need to set all that up. And MDT's worked really well with us in the past, … trying to help us work
around that requirement.” [#28]

A representative of a majority-owned professional services company stated, “[FAR and Safe Harbor]
is a difficulty too, and, again, we don't struggle with it, but we know a ton of our subs struggle with
it, [because] the audited overhead rate is prohibitive for a smaller firm. It's very expensive. MDT
does have some measures to help with that, but it has consistently been a struggle for our very, very
small subconsultants to deal with.” [#29]

A representative of a DBE- and MBE-certified professional services company stated, “[FAR and Safe
Harbor is] hard for small firms. I don't know what Montana does, but Washington has that Safe
Harbor, and I've helped firms. My boss, he's helped other minority businesses, and he's offered me to
help them understand how to do their audits, how to get in compliance. But if they can't afford
software that's fairly compliant-centric, then they're going to have a hard time. And they're going to
be stuck at a low overhead rate. They're going to be stuck at a $120 [rate] and after three years,
[the agency] wants you out of that $120 [rate], they want you to have a real overhead rate.” [#FG1]
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CHAPTER 5.
Data Collection and Analysis

Chapter 5 provides an overview of the contracts and procurements BBC Research & Consulting (BBC)analyzed as part of the disparity study and the process we used to collect relevant contract,procurement, and vendor data. Chapter 5 is organized into four parts:A. Contract and procurement data;B. Vendor data;C. Relevant types of work; andD. Agency review process.
A. Contract and Procurement DataBBC examined contracts and procurements the Montana Department of Transportation (MDT) andNational Plan of Integrated Airport Systems (NPIAS) airports awarded between October 1, 2015 andSeptember 30, 2020 (the study period). We worked closely with MDT and airport staff to collect dataon the transportation-related construction and professional services prime contracts andsubcontracts they awarded during that time period.
1. MDT. BBC met with MDT to determine what types of data the agency maintained ontransportation-related contracts and procurements it awarded during the study period. The agencyprovided us with data on relevant prime contracts and associated subcontracts from two systems:AASHTOWare and CIS. For each project, BBC included all relevant prime contract and subcontractdata—including lower-tier subcontracts—from AASHTOWare. We then reviewed associated CIS data,which included information about any project amendments and renewals, and integrated thatinformation into the AASHTOWare data as appropriate. Based on guidance from MDT, we determinedthat many amendments associated with professional services projects were actually separatecontracting opportunities and treated them as such in our analyses.
2. NPIAS airports. NPIAS airports in Montana hire consultants to conduct engineering work andmanage associated construction projects, usually on a multi-year basis. BBC met with the consultantsto discuss available data on transportation-related projects they managed on behalf of NPIAS airportsduring the study period. The consultants provided information on relevant prime contracts, butbecause they do not maintain comprehensive information on all associated subcontracts, BBCcontacted prime contractors directly to request subcontract data. We attempted to collectsubcontract data associated with 154 prime contracts for which neither NPIAS airports nor theirconsultants had comprehensive data. We worked with the consultants to obtain contact informationfor relevant prime contractors and then emailed data request forms to each one and sent follow-uprequests to those that were nonresponsive.
3. Prime contract and subcontract amounts. For each contract element—that is, primecontract or subcontract—included in our analyses, BBC examined the dollars MDT and NPIASairports awarded to each prime contractor and the dollars prime contractors committed to any



FINAL REPORT CHAPTER 5, PAGE 2

subcontractors. If a contract or procurement did not include any subcontracts, we attributed theentire amount to the prime contractor. If a contract or procurement included subcontracts, weconsidered the prime contract amount as the total amount less the sum of dollars committed to allsubcontractors. In instances where there were lower-tier subcontractors, we considered lower-tiersubcontract amounts as the amounts committed to each lower-tier subcontractor. We then calculatedfirst-tier subcontract amounts as the total amount committed to each first-tier subcontractor less thesum of dollars committed to all lower-tier subcontractors associated with that subcontract.
4. Contracts included in study analyses. Figure 5-1 presents the number of contract elements(i.e., prime contracts and subcontracts) BBC included in our analyses by contracting area. In total, wecollected information on 5,371 contract elements MDT and NPIAS airports awarded during the studyperiod, which accounted for approximately $2 billion of contract and procurement dollars.
Figure 5-1.
MDT and NPIAS airport
work included in the study
Source:
BBC from MDT and NPIAS airport data.

B. Vendor DataBBC also compiled the following information on businesses that participated in relevant MDT andNPIAS airport work during the study period:
 Business name;
 Physical addresses and phone numbers;
 Ownership status (i.e., whether each business was minority- or woman-owned);
 Ethnicity of ownership (if minority-owned);
 Certification status (i.e., whether each business was certified as a Disadvantaged BusinessEnterprise);
 Primary lines of work; and
 Business size.BBC relied on a variety of sources for that information, including:
 MDT and NPIAS airport data;
 Certification lists;
 United States Small Business Administration certification and ownership lists, including 8(a),HUBZone, and self-certification lists;
 Dun & Bradstreet (D&B) business listings and other business information sources;
 Business surveys we conducted as part of the utilization and availability analyses; and
 Business websites.

Contracting area

Construction 3,982 $1,804,447
Professional services 1,389 $196,640

Total 5,371 $2,001,088

Number
Dollars

(in thousands)
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C. Relevant Types of WorkFor each contract element, BBC determined the subindustry that best characterized the vendors’primary lines of work (e.g., heavy construction). We identified subindustries based on agency data,business surveys we conducted, certification lists, D&B business listings, and other sources. Figure5-2 presents the dollars we analyzed for each relevant subindustry.
Figure 5-2.
MDT and NPIAS airport
dollars by subindustry
Note:
Numbers rounded to nearest dollar
and thus may not sum exactly to totals.

Source:
BBC from MDT and NPIAS airport data.

BBC combined related types of work that accounted for relatively small percentages of totalcontracting dollars into three “other” subindustries: “other construction services,” “otherconstruction materials,” and “other professional services.” For example, the contracting dollars MDTand NPIAS airports awarded to contractors for “roofing” represented less than 1 percent of totaldollars we included in the study. So, we combined “roofing” with other types of construction servicesthat also accounted for small percentages of total dollars and that were dissimilar to othersubindustries into the “other construction services” subindustry.There were also contracts and procurements we categorized in various subindustries we did notinclude as part of our analyses, because they are not typically analyzed as part of disparity studies.BBC did not analyze contracts and procurements that:

Industry

Construction
Highway and street construction $841,726
Asphalt paving $264,187
Bridge construction $183,988
Excavation, site prep, grading, and drainage $149,557
Traffic control, signs, and guardrails $126,351
Electrical work $44,190
Building construction $35,633
Concrete work $30,792
Water, sewer, and utility lines $18,364
Fencing $18,277
Landscape services $13,378
Plumbing and HVAC $12,144
Trucking, hauling and storage $11,552
Electrical equipment and supplies $6,786
Concrete, asphalt, sand, and gravel products $6,368
Bank stabilization $500
Other construction materials $18,925
Other construction services $21,730

Total Construction $1,804,447
Professional Services
Engineering $151,460
Environmental services and transportation planning $20,567
Advertising, marketing and public relations $9,525
Testing and inspection $5,418
Surveying and mapmaking $4,844
Other professional services $4,826

Total Professional Services $196,640
GRAND TOTAL $2,001,088

Total (in
thousands)
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 Were part of subindustries not typically included in Federal Highway Administration- or FederalAviation Administration-related disparity studies and that accounted for relatively smallproportions of MDT and NPIAS airport work ($5 million).1
 Reflected national markets—that is, subindustries dominated by large national or internationalbusinesses—or were part of subindustries for which MDT and NPIAS airports awarded most ofthe contracting dollars to businesses located outside of the relevant geographic market area ($3million);2
 Were part of subindustries which often include property purchases, leases, or other pass-through dollars ($153,000);3 or
 MDT and NPIAS airports awarded to universities, government agencies, utility providers,hospitals, or other nonprofit organizations ($91,000).
D. Agency Review ProcessMDT and NPIAS airports reviewed the contract and vendor data several times during the studyprocess. We met with them to review the data collection process, information we gathered, and datasummaries. We incorporated their feedback into the final contract and vendor data we used for ouranalyses.

1 Examples of such work include vehicle repair services and equipment maintenance.2 Examples of such work include computer manufacturing and proprietary software.3 Examples of such work include real estate services.
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CHAPTER 6.
Availability Analysis

BBC Research & Consulting (BBC) analyzed the availability of minority- and woman-ownedbusinesses ready, willing, and able to perform on the transportation-related construction andprofessional services prime contracts and subcontracts the Montana Department of Transportation(MDT) and National Plan of Integrated Airport Systems (NPIAS) airports award.1 Chapter 6 describesthe availability analysis in five parts:A. Purpose of the availability analysis;B. Potentially available businesses;C. Availability database;D. Availability calculations; andE. Availability results.Appendix E provides supporting information related to the availability analysis.
A. Purpose of the Availability AnalysisBBC examined the availability of minority- and woman-owned businesses for MDT and NPIAS airportprime contracts and subcontracts to:
 Estimate the degree to which those business are ready, willing, and able to perform relevantMDT and NPIAS airport work (i.e., availability); and
 Use as benchmarks against which to compare the actual participation of those businesses inrelevant MDT and NPIAS airport work (i.e., disparities).Estimating availability is useful to MDT in setting their overall goals for the participation ofDisadvantaged Business Enterprises (DBEs) in the United States Department of Transportation(USDOT)-funded contracts and procurements they award, which is required of them as part ofimplementing the Federal DBE Program. It is also useful to MDT and NPIAS airports in setting DBE
contract goals on individual USDOT-funded contracts and procurements if they decide that the use ofrace- and gender-conscious measures is appropriate as part of their implementations of the FederalDBE Program.Finally, estimating the availability of minority- and woman-owned businesses for MDT and NPIASairport work is important so the agencies can compare the actual participation of those businesses intheir work against what one might expect the agencies to award to those businesses based on thedegree to which they are ready, willing, and able to perform relevant projects. Assessing disparities
1 “Woman-owned businesses” refers to white woman-owned businesses. Information and results for businesses owned by women ofcolor are included along with those of businesses owned by men of color according to their corresponding race/ethnic groups.
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between the participation and availability of minority- and woman-owned businesses allowed BBC todetermine whether certain business groups are underutilized relative to their availability for thatwork, which is crucial to determining whether the use of race- and gender-conscious measures isappropriate, and if so, ensuring their use meets the strict scrutiny standard of constitutional review(for details, see Chapters 2 and 8).
B. Potentially Available BusinessesBBC’s availability analysis focused on specific areas of work, or subindustries, related to the relevanttypes of transportation-related construction and professional services contracts and procurementsMDT and NPIAS airports awarded during the study period—that is, October 1, 2015 throughSeptember 30, 2020—which served as a proxy for the transportation-related work the agenciesmight award in the future. We began the availability analysis by identifying the specific subindustriesin which MDT and NPIAS airports spend the majority of their transportation-related contractingdollars (for details, see Chapter 5) as well as the geographic area in which most of the businesses towhich MDT and NPIAS airports award those contracting dollars are located (i.e., the relevant
geographic market area, or RGMA).2BBC then conducted extensive surveys with hundreds of businesses to develop a representative andunbiased availability database of potentially available businesses located in the RGMA that performwork within relevant subindustries. The objective of the survey process was not to collectinformation from each and every relevant business operating in the local marketplace. Instead, it wasto collect information from an unbiased subset of the relevant business population that appropriatelyrepresents the entire relevant business population. That approach allowed us to estimate theavailability of minority- and woman-owned businesses for MDT and NPIAS airport work in anaccurate, statistically-valid manner.
1. Overview of availability surveys. BBC worked with Davis Research to conduct surveys withbusiness owners and managers to identify Montana businesses potentially available for MDT’s andNPIAS airports’ transportation-related work. We began the survey process by compiling a phone
book of all types of businesses—regardless of the race/ethnicity or gender of business owners—thatperform work in relevant industries and have at least one location in the RGMA. We developed thatphone book based on information from Dun & Bradstreet (D&B) Marketplace. We compiledinformation about all business establishments D&B lists under 8-digit work specialization codesmost related to the relevant contracts and procurements MDT and NPIAS airports awarded duringthe study period. We obtained listings on 4,520 local businesses that perform work related to thosework specializations. We did not have working phone numbers for 896 of those businesses, but thestudy team attempted availability surveys with the remaining 3,624 businesses.
2. Availability survey information. The study team conducted surveys with the owners ormanagers of the businesses included in our phone book. Survey questions covered many topics abouteach business, including:
2 BBC defined the RGMA for MDT’s and NPIAS airports’ transportation-related construction and professional services work as thestate of Montana. We made that determination based on the fact that MDT and NPIAS airports award the vast majority of theircontract and procurement dollars (91 percent) to businesses located within Montana.
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 Status as a private sector business (as opposed to being a public agency or nonprofitorganization);
 Status as a subsidiary or branch of another company;
 Primary lines of work;
 Interest in performing work for government organizations;
 Interest in performing work as a prime contractor or subcontractor;
 Largest prime contract or subcontract bid on or performed in the previous five years;
 Geographical areas of service; and
 Race/ethnicity and gender of ownership.
C. Availability DatabaseAfter conducting availability surveys, BBC developed an availability database that includedinformation about businesses potentially available for relevant MDT and NPIAS airport work. Weincluded businesses in the availability database if they reported possessing all of the followingcharacteristics:
 Being a private sector business;
 Having a location in the RGMA;
 Having bid on or performed construction or professional services prime contracts orsubcontracts in the RGMA in the past five years;
 Their primary lines of work being in subindustries directly relevant to MDT’s or NPIAS airports’transportation-related work; and
 Being interested in working for government organizations.Figure 6-1 presents the percentage of businesses in the availability database that were minority- orwoman-owned. The database included information on 460 businesses potentially available forspecific transportation-related construction and professional services contracts and procurementsMDT and NPIAS airports award. Of those businesses, 15.4 percent were minority- or woman-owned,which merely reflects a simple count of businesses with no analysis of their availability for specificMDT or NPIAS airport contracts or procurements. It represents only the first step in analyzing theavailability of minority- and woman-owned businesses for that work.
D. Availability CalculationsBBC used a custom census approach—which accounts for specific business characteristics such aswork type, business capacity, contractor role, interest in government work, and geographical areas ofservice—to estimate the availability of minority- and woman-owned businesses for MDT and NPIASairport work. To conduct the analysis, we compared the characteristics of potentially availablebusinesses in the availability database to the characteristics of individual prime contracts andsubcontracts MDT and NPIAS airports awarded during the study period to develop dollar-weightedestimates of the degree to which minority- and woman-owned businesses are ready, willing, and ableto perform relevant work.
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Figure 6-1.
Percentage of businesses in the
availability database that were
minority- or woman-owned
Note:
Numbers rounded to nearest tenth of 1 percent
and thus may not sum exactly to totals.

Source:
BBC availability analysis.

Only a portion of the businesses in the availability database was considered potentially available forany given MDT or NPIAS airport prime contract or subcontract. We first identified the characteristicsof each specific prime contract or subcontract (referred to generally as a contract element), includingtype of work, contract size, contract role, and location of work and then took the following steps toestimate availability for each contract element:1. BBC identified businesses in the availability database that reported they:
 Are interested in performing construction or professional services work in that particularrole for government organizations and perform the specific type of work involved in theproject;
 Can perform work or serve customers in the geographical location where the work tookplace; and
 Have bid on or performed work of that size or larger.2. We then counted the number of minority-owned businesses (by the race/ethnicity of theowners), woman-owned businesses, and businesses owned by white men in the availabilitydatabase that met the criteria specified in Step 1.3. We then translated the counts of businesses in step 2 into percentages.Figure 6-2 provides an example of how BBC calculated availability for a specific subcontractassociated with a construction prime contract MDT awarded during the study period.BBC repeated the above steps for each contract element included in the disparity study and thenmultiplied the percentages of businesses for each contract element by the dollars associated with it,added results across all contract elements, and divided by the total dollars for all contract elements.The result was dollar-weighted estimates of the percentage of relevant contracting and procurementdollars one would expect MDT and NPIAS airports to award to minority- and woman-ownedbusinesses based on their availability for specific types and sizes of that work. We estimatedavailability for minority- and woman-owned businesses considered together and separately for eachrelevant racial/ethnic and gender group. We also estimated availability separately for varioussubsets of contracts and procurements MDT and NPIAS airports awarded during the study period.BBC’s availability calculations are based on transportation-related prime contracts and subcontractsMDT and NPIAS airports awarded between October 1, 2015 and September 30, 2020. A keyassumption of the availability analysis is that the transportation-related contracts and procurements

Business group

All minority- and  woman-owned 15.4 %
     White woman-owned 10.2 %
     Minority-owned 5.2 %
          Asian Pacific American-owned 0.4 %
          Black American-owned 0.9 %
          Hispanic American-owned 0.9 %
          Native American-owned 3.0 %
          Subcontinent Asian American-owned 0.0 %

Representation
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the agencies awarded during the study periodare representative of the transportation-relatedwork they will award in the future. If the typesand sizes of the work they award in the futurediffers substantially from the work theyawarded in the past, then they should consideradjusting availability estimates accordingly.
E. Availability ResultsBBC estimated the availability of minority- andwoman-owned businesses for transportation-related construction and professional serviceswork MDT and NPIAS airports award. Wepresent availability estimates for that workoverall as well as for different subsets ofcontracts and procurements MDT awards.
1. Overall. Figure 6-3 presents estimates of theavailability of minority- and woman-ownedbusinesses for MDT’s and NPIAS airports’transportation-related work. Overall, the availability of minority- and woman-owned businesses is7.9 percent for MDT work and 10.5 percent for NPIAS airport work. That is, one might expect MDTand NPIAS airports to award 7.9 percent and 10.5 percent, respectively, of transportation-relatedcontracting and procurement dollars to minority- and woman-owned businesses. White woman-owned businesses (MDT = 3.9%; Airports = 5.7%), Native American-owned business (MDT = 1.9%;Airports = 2.3%), and Asian Pacific American-owned businesses (MDT = 1.5%; Airports = 1.6exhibited the greatest levels of availability for MDT and NPIAS airports work.
Figure 6-3.
Availability estimates for
MDT and NPIAS airport work
Note:
Numbers rounded to nearest tenth of 1 percent
and thus may not sum exactly to totals.
For more detail and results by group, see Figures
F-2 and F-11 in Appendix F.

Source:
BBC availability analysis.

Organization and business group

MDT
All minority- and  woman-owned 7.9 %
     White woman-owned 3.9 %
     Minority-owned 4.1 %
          Asian Pacific American-owned 1.5 %
          Black American-owned 0.4 %
          Hispanic American-owned 0.2 %
          Native American-owned 1.9 %
          Subcontinent Asian American-owned 0.0 %

NPIAS airports
All minority- and  woman-owned 10.5 %
     White woman-owned 5.7 %
     Minority-owned 4.8 %
          Asian Pacific American-owned 1.6 %
          Black American-owned 0.6 %
          Hispanic American-owned 0.3 %
          Native American-owned 2.3 %
          Subcontinent Asian American-owned 0.0 %

Availability

Figure 6-2.
Example of an availability
calculation for an MDT subcontract
On a contract MDT awarded during the study period, the
prime contractor awarded a subcontract worth $7,210
for engineering services in District 5. To determine the
availability of minority- and woman-owned businesses
for the subcontract, BBC identified businesses in the
availability database that reported they:

a. Perform engineering services;
b. Have bid on work of similar or greater size;
c. Can serve customers in District 5; and
d. Have interest in working as a subcontractor on

government work.

BBC identified 67 businesses in the availability database
that met those criteria. Of those businesses, eight were
minority- or woman-owned. Thus, the availability of
minority- and woman-owned businesses for the
subcontract was 11.9 percent (i.e., 8/67 X 100 = 11.9).
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2. Contract role. Many minority- and woman-owned businesses are small businesses and thusoften work as subcontractors. Because of that tendency, it is useful to examine availability estimatesseparately for MDT prime contracts and subcontracts. As shown in Figure 6-4, the availability ofminority- and woman-owned businesses considered together was less for prime contracts (4.9%)than for subcontracts (13.8%). That result could be due to the fact that subcontracts tend to be muchsmaller in size than prime contracts and are often more accessible to minority- and woman-ownedbusinesses.
Figure 6-4.
Availability estimates for
MDT prime contracts and
subcontracts
Note:
Numbers rounded to nearest tenth of 1
percent and thus may not sum exactly
to totals.
For more detail, see Figures F-7 and F-8 in
Appendix F.

Source:
BBC availability analysis.

3. Contract size. BBC also examined whether the size of prime contracts affected the availability ofminority- and woman-owned businesses for relevant MDT work. We categorized relevant primecontracts the agency awarded during the study period as large prime contracts—construction primecontracts worth $1 million or more and professional services prime contracts worth $100,000 ormore or small prime contracts—construction and professional services prime contracts worth lessthan $1 million and $100,000, respectively. As shown in Figure 6-5, the availability of minority- andwoman-owned businesses was substantially less for large prime contracts (3.2%) than for smallprime contracts (21.1%).
Figure 6-5.
Availability estimates for
MDT large and small prime
contracts
Note:
Numbers rounded to nearest tenth of 1
percent and thus may not sum exactly to
totals.
For more detail, see Figures F-9 and F-10 in
Appendix F.

Source:
BBC availability analysis.

4. Industry. BBC also examined availability analysis results separately for MDT’s transportation-related construction and professional services work to assess whether the availability of minority-and woman-owned businesses differed by industry. As shown in Figure 6-6, the availability ofminority- and woman-owned businesses considered together was greater for professional serviceswork (10.4%) than for construction work (7.7%).

Business group

All minority- and  woman-owned 4.9 % 13.8 %
     White woman-owned 2.9 % 5.7 %
     Minority-owned 2.0 % 8.1 %
          Asian Pacific American-owned 1.1 % 2.4 %
          Black American-owned 0.4 % 0.3 %
          Hispanic American-owned 0.1 % 0.5 %
          Native American-owned 0.4 % 4.9 %
          Subcontinent Asian American-owned 0.0 % 0.0 %

Subcontracts
Role

Prime contracts

Business group

All minority- and  woman-owned 3.2 % 21.1 %
     White woman-owned 2.0 % 11.3 %
     Minority-owned 1.2 % 9.8 %
          Asian Pacific American-owned 0.5 % 7.1 %
          Black American-owned 0.4 % 0.7 %
          Hispanic American-owned 0.1 % 0.3 %
          Native American-owned 0.3 % 1.6 %
          Subcontinent Asian American-owned 0.0 % 0.0 %

Large Small
Prime contract size
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Figure 6-6.
Availability estimates for
MDT construction and
professional services work
Note:
Numbers rounded to nearest tenth of
1 percent and thus may not sum
exactly to totals.
For more detail, see Figures F-5 and F-6
in Appendix F.

Source:
BBC availability analysis.

Business group

All minority- and  woman-owned 7.7 % 10.4 %
     White woman-owned 3.6 % 6.4 %
     Minority-owned 4.1 % 4.0 %
          Asian Pacific American-owned 1.7 % 0.1 %
          Black American-owned 0.0 % 3.8 %
          Hispanic American-owned 0.2 % 0.0 %
          Native American-owned 2.1 % 0.1 %
          Subcontinent Asian American-owned 0.0 % 0.0 %

Construction
Professional

services

Industry
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CHAPTER 7.
Utilization Analysis

Chapter 7 presents information about the participation of minority- and woman-owned businesses intransportation-related construction and professional services prime contracts and subcontracts theMontana Department of Transportation (MDT) and National Plan of Integrated Airport Systems(NPIAS) airports awarded between October 1, 2015 through September 30, 2020 (i.e., the study
period).1 BBC Research & Consulting (BBC) calculated the participation of minority- and woman-owned businesses in relevant MDT and NPIAS airports contracting and procurement in terms of
utilization—the percentage of prime contract and subcontract dollars they awarded to thosebusinesses during the study period. BBC measured the participation of minority- and woman-ownedbusinesses in MDT and NPIAS airport work regardless of whether they were certified asdisadvantaged business enterprises (DBEs).
A. All Contracts and ProcurementsBBC first examined the participation of minority- and woman-owned businesses in all transportation-related construction and professional services prime contracts and subcontracts MDT and NPIASairports awarded during the study period. As shown in Figure 7-1, MDT and NPIAS airports awarded11.8 percent and 7.2 percent, respectively, of their transportation-related contract and procurementdollars to minority- and woman-owned businesses during the study period. The business groups thatexhibited the greatest levels of participation in MDT work were white woman-owned businesses(11.0%) and Asian Pacific American-owned businesses (0.4%). The groups that exhibited the greatestlevels of participation in NPIAS airport work were white woman-owned businesses (4.2%), NativeAmerican-owned businesses (2.2%), and Asian Pacific American-owned businesses (0.6%).
B. Contract roleMany minority- and woman-owned businesses are small businesses and thus often work assubcontractors, so it is useful to examine utilization analysis results separately for transportation-related prime contracts and subcontracts MDT awarded during the study period. As shown in Figure7-2, the participation of minority- and woman-businesses was substantially greater in subcontracts(21.0%) than in prime contract dollars (7.0%). That result could be due to the fact that subcontractstend to be much smaller in size than prime contracts and are often more accessible to minority- andwoman-owned businesses.

1 “Woman-owned businesses” refers to white woman-owned businesses. Information and results for businesses owned by women ofcolor are included along with those of businesses owned by men of color according to their corresponding race/ethnic groups.
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Figure 7-1.
Utilization results for MDT
and NPIAS airport work
Note:
Numbers rounded to nearest tenth of 1
percent and thus may not sum exactly
to totals.
For more detail, see Figures F-2 and
F-11 in Appendix F.

Source:
BBC utilization analysis.

Figure 7-2.
Utilization analysis results
for MDT prime contracts
and subcontracts
Note:
Numbers rounded to nearest tenth of 1
percent and thus may not sum exactly
to totals.
For more detail, see Figures F-7 and F-8 in
Appendix F.

Source:
BBC utilization analysis.

C. Prime Contract SizeBBC also examined whether contract size affected the participation of minority- and woman-ownedbusinesses in relevant MDT prime contracts. We categorized prime contracts the agency awardedduring the study period as large prime contracts—construction contracts worth more than $1 millionand professional services contracts worth more than $100,000—or small prime contracts—construction contracts worth $1 million or less and professional services contracts worth $100,000or less. As shown in Figure 7-3, the participation of minority- and woman-owned businesses wassubstantially less in large prime contracts (5.8%) than in small prime contracts (18.9%).

Organization and business group

MDT
All minority- and  woman-owned 11.8 %
     White woman-owned 11.0 %
     Minority-owned 0.8 %
          Asian Pacific American-owned 0.4 %
          Black American-owned 0.0 %
          Hispanic American-owned 0.1 %
          Native American-owned 0.2 %
          Subcontinent Asian American-owned 0.1 %

NPIAS airports
All minority- and  woman-owned 7.2 %
     White woman-owned 4.2 %
     Minority-owned 3.0 %
          Asian Pacific American-owned 0.6 %
          Black American-owned 0.0 %
          Hispanic American-owned 0.2 %
          Native American-owned 2.2 %
          Subcontinent Asian American-owned 0.0 %

Participation

Business group

All minority- and  woman-owned 7.0 % 21.0 %
     White woman-owned 6.6 % 19.4 %
     Minority-owned 0.4 % 1.6 %
          Asian Pacific American-owned 0.2 % 0.8 %
          Black American-owned 0.0 % 0.0 %
          Hispanic American-owned 0.0 % 0.2 %
          Native American-owned 0.1 % 0.5 %
          Subcontinent Asian American-owned 0.2 % 0.0 %

Prime
contracts Subcontracts

Role



FINAL REPORT CHAPTER 7, PAGE 3

Figure 7-3.
Utilization analysis results
for MDT large and small
prime contracts
Note:
Numbers rounded to nearest tenth of
1 percent and thus may not sum
exactly to totals.
For more detail, see Figures F-9 and F-10
in Appendix F.

Source:
BBC utilization analysis.

D. IndustryBBC also examined utilization analysis results separately for MDT’s transportation-relatedconstruction and professional services work to assess whether the participation of minority- andwoman-owned businesses in agency work differed by industry. As shown in Figure 7-4, theparticipation of minority- and woman-owned businesses was greater in construction work (12.2%)than in professional services work (7.3%).
Figure 7-4.
Utilization analysis results
for MDT construction and
professional services work
Note:
Numbers rounded to nearest tenth of
1 percent and thus may not sum
exactly to totals.
For more detail, see Figures F-5 and F-6
in Appendix F.

Source:
BBC utilization analysis.

Business group

All minority- and  woman-owned 5.8 % 18.9 %
     White woman-owned 5.6 % 16.2 %
     Minority-owned 0.2 % 2.6 %
          Asian Pacific American-owned 0.0 % 1.6 %
          Black American-owned 0.0 % 0.0 %
          Hispanic American-owned 0.0 % 0.1 %
          Native American-owned 0.0 % 0.9 %
          Subcontinent Asian American-owned 0.2 % 0.0 %

Large Small
Prime contract size

Business group

All minority- and  woman-owned 12.2 % 7.3 %
     White woman-owned 11.4 % 6.0 %
     Minority-owned 0.8 % 1.3 %
          Asian Pacific American-owned 0.4 % 0.1 %
          Black American-owned 0.0 % 0.0 %
          Hispanic American-owned 0.1 % 0.0 %
          Native American-owned 0.3 % 0.0 %
          Subcontinent Asian American-owned 0.0 % 1.2 %

Construction
Professional

services

Industry
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CHAPTER 8.
Disparity Analysis

As part of the disparity analysis, BBC Research & Consulting (BBC) compared the percentage oftransportation-related contract and procurement dollars the Montana Department of Transportation(MDT) and National Plan of Integrated Airport Systems (NPIAS) airports award to minority- andwoman-owned businesses (i.e., utilization or participation) with the percentage of relevant contractand procurement dollars one might expect them to award to those businesses based on their
availability for that work (for details on the availability and utilization analyses, see Chapters 6 and 7,respectively).1 The analysis focused on transportation-related construction and professional serviceswork MDT and NPIAS airports awarded between October 1, 2015 and September 30, 2020(i.e., the study period). Chapter 8 presents the disparity analysis in three parts:A. Overview;B. Disparity analysis results; andC. Statistical significance.
A. OverviewBBC expressed both the utilization and availability of minority- and woman-owned businesses forMDT and NPIAS airport work as percentages of the total dollars associated with particular sets ofcontracts or procurements and then calculated a disparity index to help compare actual participationand estimated availability, using the following formula:
A disparity index of 100 indicates parity between actual participation and availability. That is, theparticipation of a particular business group is in line with its availability. A disparity index of lessthan 100 indicates a disparity between participation and availability. That is, the group is consideredto have been underutilized relative to its availability. Finally, a disparity index of less than 80indicates a substantial disparity between participation and availability. That is, the group isconsidered to have been substantially underutilized relative to its availability. Many courts haveconsidered substantial disparities as inferences of discrimination against particular business groups,and they often serve as justification for organizations to use relatively aggressive measures—such as
race- and gender-conscious measures—to address corresponding barriers.2
1 “Woman-owned businesses” refers to white woman-owned businesses. Information and results for businesses owned by women ofcolor are included along with those of businesses owned by men of color according to their corresponding race/ethnic groups.2 For example, see Rothe Development Corp v. U.S. Dept of Defense, 545 F.3d 1023, 1041; Engineering Contractors Association of South
Florida, Inc. v. Metropolitan Dade County, 122 F.3d at 914, 923 (11th Circuit 1997); and Concrete Works of Colo., Inc. v. City and County
of Denver, 36 F.3d 1513, 1524 (10th Cir. 1994).

% participation% availability x 100
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B. Disparity Analysis ResultsBBC measured disparities between the participation and availability of minority- and woman-ownedbusinesses for transportation-related work MDT and NPIAS airports awarded during the studyperiod overall and separately for various sets of MDT contracts and procurements.
1. Overall. Figure 8-1 presents disparity indices for all transportation-related prime contracts andsubcontracts MDT and NPIAS airports awarded during the study period. There is a line at thedisparity index level of 100 to indicate parity and a line at the disparity index level of 80 to indicate asubstantial disparity. As shown in Figure 8-1, minority- and woman-owned businesses consideredtogether did not exhibit a disparity for relevant work MDT awarded during the study period(disparity index of 149). However, they exhibited a substantial disparity for relevant work NPIASairports awarded during the study period (disparity index of 69). Disparity indices for individualbusiness groups differed across agency:
 Asian Pacific American- (disparity index of 25), Black American- (disparity index of 0), HispanicAmerican- (disparity index of 41), and Native American-owned businesses (disparity index of12) exhibited substantial disparities for MDT work.
 Asian Pacific American- (disparity index of 17), Black American- (disparity index of 6), andHispanic American-owned businesses (disparity index of 76) exhibited substantial disparitiesfor NPIAS airport work.
Figure 8-1.
Disparity analysis results
for MDT and NPIAS
airport work
Note:
For more detail, see Figures F-2 and
F-11 in Appendix F.

Source:
BBC disparity analysis.
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2. Contract role. Many minority- and woman-owned businesses are small businesses and thusoften work as subcontractors, so it is useful to examine disparity analysis results separately fortransportation-related prime contracts and subcontracts MDT awarded during the study period. Asshown in Figure 8-2, minority- and woman-owned businesses considered together exhibiteddisparity indices greater than parity on both prime contracts (disparity index of 144) andsubcontracts (disparity index of 152) MDT awarded during the study period. However, mostindividual business groups showed substantial disparities for both prime contracts and subcontracts:
 Asian Pacific American- (disparity index of 14), Black American- (disparity index of 0),Hispanic American- (disparity index of 15), and Native American-owned businesses (disparityindex of 23) exhibited substantial disparities for prime contracts.
 Asian Pacific American- (disparity index of 10), Black American- (disparity index of 0),Hispanic American-owned businesses (disparity index of 32), and Native American-ownedbusinesses (disparity index of 10) also exhibited substantial disparities for subcontracts.
Figure 8-2.
Disparity analysis
results for MDT prime
contracts and subcontracts
Note:
Numbers rounded to nearest tenth of 1
percent and thus may not sum exactly
to totals.
For more detail, see Figures F-7 and F-8 in
Appendix F.

Source:
BBC disparity analysis.

3. Contract size. BBC also examined disparity analysis results for prime contracts MDT awardedduring the study period separately for large prime contracts—which we defined as construction andprofessional services prime contracts worth $1 million or more and $100,000 or more, respectively—and small prime contracts—which we defined as construction and professional services primecontracts worth less than $1 million or $100,000, respectively. As shown in Figure 8-3, minority- andwoman-owned businesses considered together did not exhibit a disparity for large prime contracts(disparity index of 181). In contrast, they did exhibit a disparity for small prime contracts, but it did
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not reach the threshold to be considered substantial (disparity index of 89). However, severalindividual business groups showed substantial disparities for both large and small prime contracts:
 Asian Pacific American- (disparity index of 3), Black American- (disparity index of 0), HispanicAmerican- (disparity index of 0), and Native American-owned businesses (disparity index of 0)exhibited substantial disparities for large prime contracts.
 Asian Pacific American- (disparity index of 22), Black American- (disparity index of 0), HispanicAmerican- (disparity index of 37), and Native American-owned businesses (disparity index of59) also exhibited substantial disparities for small prime contracts.
Figure 8-3.
Disparity analysis results
for MDT large and small
prime contracts
Note:
Numbers rounded to nearest tenth of 1
percent and thus may not sum exactly
to totals.
For more detail, see Figures F-9 and
F-10 in Appendix F.

Source:
BBC disparity analysis.

4. Industry. BBC also examined disparity analysis results separately for MDT’s transportation-related construction and professional services contracts and procurements to determine whetherdisparities between participation and availability differ by industry. As shown in Figure 8-4,minority- and woman-owned businesses considered did not exhibit a disparity for construction work(disparity index of 159) but exhibited a substantial disparity for professional services work (disparityindex of 70). Most individual business groups showed substantial disparities for both constructionand professional services work:
 Asian Pacific American- (disparity index of 24), Black American- (disparity index of 0), HispanicAmerican- (disparity index of 42), and Native American-owned businesses (disparity index of12) exhibited substantial disparities for construction work.
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 Black American- (disparity index of 0), Hispanic American- (disparity index of 0), and NativeAmerican-owned businesses (disparity index of 7) exhibited substantial disparities forprofessional services work.
Figure 8-4.
Disparity analysis results
for MDT construction and
professional services work
Note:
Numbers rounded to nearest tenth of 1
percent and thus may not sum exactly
to totals.
For more detail and results by group, see
Figures F-5 and F-6 in Appendix F.

Source:
BBC disparity analysis.

C. Statistical SignificanceStatistical significance tests allow researchers to test the degree to which they can reject randomchance as an explanation for any observed quantitative differences. In other words, a statisticallysignificant difference is one that can be considered statistically reliable or real. BBC used a MonteCarlo analysis, which relies on repeated, random simulations of results, to examine the statisticalsignificance of key disparity analysis results.
1. Overview of Monte Carlo. BBC used a Monte Carlo approach to randomly select businesses to
win each individual contract element included in the disparity study. For each contract element, theavailability analysis provided information on individual businesses potentially available to performthat contract element based on type of work, contractor role, contract size, and other factors. Then,the Monte Carlo simulation randomly chose a business from the pool of available businesses to winthe contract element, so the odds of a business from a particular business group winning the contractelement were equal to the number of businesses from that group available for the contract elementdivided by the total number of businesses available for it.BBC conducted a Monte Carlo analysis for all contract elements in a particular contract set. Theoutput of a single simulation for all the contract elements in the set represented the simulated
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participation of minority- and woman-owned businesses for the contract set. The entire Monte Carlosimulation was then repeated 1 million times for each contract set. The combined output from all1 million simulations represented a probability distribution of the overall participation of minority-and woman-owned businesses if contracts and procurements in the set were awarded randomlybased only on the availability of relevant businesses working in the marketplace.The output of Monte Carlo simulations represents the number of simulations out of 1 million thatproduced participation equal to or below the actual observed participation for each relevant businessgroup for each applicable contract set. If that number was less than or equal to 25,000 (i.e., 2.5% ofthe total number of simulations), then BBC considered the corresponding disparity index to bestatistically significant at the 95 percent confidence level, using two-tailed tests. If that number wasless than or equal to 50,000 (i.e., 5.0% of the total number of simulations), then we considered thedisparity index to be statistically significant at the 90 percent confidence level, using two-tailed tests.
2. Results. BBC ran Monte Carlo simulations on all relevant MDT contracts and procurementsconsidered together to assess whether the substantial disparities we observed for specific businessgroups—Asian Pacific American-, Black American-, Hispanic American-, and Native American-ownedbusinesses—were statistically significant. As shown in Figure 8-5, results from the Monte Carloanalysis indicated that the substantial disparities BBC observed for Asian Pacific American-, BlackAmerican-, and Native American-owned businesses were statistically significant at the 95 percentconfidence level, using two tailed tests.
Figure 8-5.
Monte Carlo simulation results

Source: BBC disparity analysis.

Business Group

Minority-owned and woman-owned 149 N/A N/A %
Non-Hispanic white woman-owned 200+ N/A N/A %
Minority-owned 20 0 <0.1 %

Asian Pacific American-owned 25 0 <0.1 %
Black American-owned 0 0 <0.1 %
Hispanic American-owned 41 75,936 7.6 %
Native American-owned 12 0 <0.1 %
Subcontinent Asian American-owned 200+ N/A N/A %

Disparity
index

Number of simulation runs out
of one million that replicated

observed utilization

Probability of observed
disparity occurring due

to "chance"
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CHAPTER 9.
Program Measures

As part of implementing the Federal Disadvantaged Business Enterprise (DBE) Program, the MontanaDepartment of Transportation (MDT) uses race- and gender-neutral measures to encourage theparticipation of small businesses—including many minority- and woman-owned businesses—in itstransportation-related contracting and procurement.1 Race- and gender-neutral measures aremeasures designed to encourage the participation of all businesses—or, all small businesses—in anorganization’s work, regardless of the race/ethnicity or gender of the business owners. In contrast,
race- and gender-conscious measures are measures designed to specifically encourage theparticipation of minority- and woman-owned businesses in an organization’s contracting (e.g., usingDBE goals on individual contracts). MDT does not use any race- or gender-conscious measures as partof its implementation of the Federal DBE Program.To meet the narrow tailoring requirement of the strict scrutiny standard of constitutional review,agencies that implement the Federal DBE Program must meet the maximum feasible portion of theiroverall DBE goals through the use of race- and gender-neutral measures.2 If they cannot meet theiroverall DBE goals through the use of race- and gender-neutral measures alone, then they mustconsider also using race- and gender-conscious measures.When submitting documentation relatedto their overall DBE goals to the United States Department of Transportation (USDOT), agencies mustproject the portion of their goals they expect to meet through race- and gender-neutral measures andwhat portion they expect to meet through race- and gender-conscious measures.BBC Research & Consulting (BBC) reviewed measures MDT currently uses to encourage theparticipation of minority- and woman-owned businesses in its contracting and procurement. Wereviewed MDT’s program measures in two parts:A. DBE Certification; andB. Race- and gender-neutral measures.
A. DBE CertificationMDT’s Office of Civil Rights (OCR) operates the Federal DBE Program on behalf of the agency,including certifying DBEs. Certain measures MDT uses as part of the Federal DBE Program, includingcertain supportive services, are only available to DBEs. Businesses interested in becoming DBEcertified can apply online for free, apart from notarization fees in some cases. To be eligible, businessowners must prove they are “socially and economically disadvantaged,” as defined by 49 Code of
1 “Woman-owned businesses” refers to non-Hispanic white woman-owned businesses. Information and results for businesses ownedby women of color are included along with those of businesses owned by men of color according to their corresponding racial/ethnicgroups.2 49 CFR Section 26.51.
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Federal Regulations (CFR) Part 26. According to 49 CFR Part 26, social disadvantage is presumed forbusinesses that are 51% owned and controlled by individuals who identify with one of the followingrace or gender groups:
 Asian Pacific Americans;
 Black Americans;
 Hispanic Americans;
 Native Americans;
 Subcontinent Asian Americans; or
 Women of any race/ethnicity.To demonstrate economic disadvantage, business owners must have personal net worths of less than$1.32 million, and the businesses themselves must have average revenues of less than $26.29 millionover three years.3 Finally, business owners must be United States citizens or lawfully admittedpermanent residents, and the businesses must be independent of other entities. Once a businesssubmits its application, MDT conducts an on-site visit, and then a DBE Certification Committeereviews the application before making a final decision.4 Once OCR certifies DBEs, they are added tothe Montana Unified Certification Program (UCP) database. The UCP database is searchable and isone of the resources prime contractors use to find certified DBEs with which to work.
B. Race- and Gender-Neutral MeasuresMDT uses several race- and gender-neutral measures as part of its implementation of the FederalDBE Program, including:
 Overall DBE goal;
 Contractor resources;
 Upcoming project information;
 On-the-Job Training and Supportive Services (OJT/SS);
 Discrimination training;
 Partnerships with other organizations; and
 DBE and small business resources.
1. Overall DBE goal. MDT has set an overall DBE goal of 6.5 percent for the participation ofminority- and woman-owned businesses in its Federal Highway Administration-funded work, whichit attempts to achieve exclusively through the use of race- and gender-neutral measures. AlthoughMDT does not use any race- or gender-conscious measures to encourage the participation of
3 Revenue limits are not considered as part of DBE certification as it applies to Federal Aviation Administration-funded work.4 Due to the COVID-19 pandemic, OCR conducted site visits virtually. This practice has continued into 2022, though in-person sitevisits will be required once circumstances allow.
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minority- and woman-owned businesses in that work, the agency does encourage prime contractorsto use DBE subcontractors whenever possible.
2. Contractor resources. MDT hosts a webpage that outlines the necessary forms and contractinglanguage prime contractors must use in their subcontracts, including information on how to useDocuSign; its prompt payment policies, which require prime contractors to pay their subcontractorswithin one week of receiving payment from MDT; and information checklists for both first- andlower-tier subcontracts. MDT also provides an overview of the construction contracting process tohelp first-time bidders. In addition, for consulting services, MDT has published a “Consultant’s Guideto Working with Small Businesses” to help prime consultants.
3. Upcoming project information. MDT publishes a Statewide Transportation Improvement Planeach year, which presents information about anticipated construction projects for the next five years.The plan allows potential bidders to plan ahead and determine which upcoming projects they mightpursue. MDT also maintains a Design Consulting webpage to show current and upcomingprofessional services projects. In addition, potential prime contractors can sign up to receive e-mailswhen the Engineering Construction Contracting Bureau releases invitations for bids.
4. OJT/SS. MDT operates the OJT/SS Program in partnership with local colleges and communitycolleges. The program, which is federally-funded, is designed to offer minorities, women, and otherindividuals presumed to be disadvantaged training opportunities in the highway constructionindustry. Currently, Fort Peck Community College and Salish Kootenai College partner with MDT inoperating the OJT/SS Program.
5. Discrimination training. OCR offers training sessions to businesses to help them as well as MDTemployees avoid workplace discrimination. OCR provides training sessions by request on EqualEmployment Opportunity, DBE and SBE Programs, contractor compliance, and other topics.
6. Partnerships with other organizations. MDT partners with various organizations includingsmall business development centers, procurement technical assistance centers, government agencies,and women’s business centers throughout the state. Through those partnerships, MDT and partnerorganizations refer contractors to one another based on their needs, facilitate training and businessdevelopment initiatives, and advertise each other’s programs. In addition, MDT encouragespotentially eligible businesses to participate in the United States Small Business Administration’s 8(a)mentor-protégé program.
7. DBE and small business resources. The OCR website offers a list of resources for DBEs andother small businesses, including both government (e.g. Montana Chamber of Commerce and theGovernor’s Office of Economic Development) and non-government resources (e.g., Service Corps ofRetired Executives and the Montana Procurement Technical Assistance Center).
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CHAPTER 10.
Overall DBE Goal

As part of their implementations of the Federal Disadvantaged Business Enterprise (DBE) Program,the Montana Department of Transportation (MDT) and National Plan of Integrated Airport Systems(NPIAS) airports are required to set overall goals for DBE participation in their Federal HighwayAdministration- (FHWA-) and Federal Aviation Administration- (FAA-) funded work. Chapter 10provides information MDT and NPIAS airports might consider in setting their next overall DBE goals.It is organized in two parts based on the two step goal-setting process the United States Departmentof Transportation (USDOT) outlines in 49 Code of Federal Regulations (CFR) Part 26.45:A. Establishing base figures; andB. Considering step 2 adjustments.
A. Establishing Base FiguresEstablishing a base figure is the first step in calculating overall goals for DBE participation in MDT’sFHWA-funded work and NPIAS airports’ FAA-funded work. BBC Research & Consulting (BBC)calculated the base figures using the same approach described in Chapter 6 except that base-figurecalculations only included potential DBEs—that is, minority- and woman-owned businesses that areDBE-certified or appear they could be DBE-certified based on revenue requirements described in 49CFR Part 26—and only included FHWA- and FAA-funded prime contracts and subcontracts MDT andNPIAS airports, respectively, awarded during the study period. Our approach to calculating the basefigures is consistent with USDOT’s “Tips for Goal-Setting in the Disadvantaged Business Enterprise(DBE) Program” and other guidance.Figure 10-1 presents the availability of potential DBEs for MDT’s FHWA-funded work and NPIASairports’ FAA-funded work by relevant industry and racial/ethnic and gender group. As shown inFigure 10-1, the availability of potential DBEs considered together is 6.9 percent for MDT’s FHWA-funded work and 9.6 percent for NPIAS airports’ FAA-funded work. MDT and NPIAS airports mightconsider those values as their base figures for their next overall DBE goals if they anticipate that thetypes and sizes of the FHWA- and FAA-funded contracts and procurements they award in the futurewill be similar to the work they awarded during the study period.
B. Considering Step 2 AdjustmentsThe Federal DBE Program requires agencies to consider potential step 2 adjustments to their basefigures as part of determining their overall DBE goals to ensure their goals are precise andappropriately reflect current conditions in the relevant geographic market area for minority- andwoman-owned businesses. Agencies are not required to make step 2 adjustments to their basefigures, but they are required to consider appropriate factors and explain their decision as part oftheir goal submissions to USDOT offices.
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Figure 10-1.
Base figure calculations for
MDT and NPIAS airports
Note:
Numbers rounded to nearest tenth of 1 percent
and thus may not sum exactly to totals.

Source:
BBC availability analysis.

USDOT sets forth several factors agencies should consider when assessing whether to makestep 2 adjustments to their base figures:1. Current capacity of DBEs to perform work;2. Information related to employment, self-employment, education, training, and unions;3. Any disparities in the ability of DBEs to get financing, bonding, and insurance; and4. Other relevant data.1The disparity study provides information related to each of the above factors, which MDT and NPIASairports should review when deciding whether to make step 2 adjustments to their base figures.
1. Current capacity of DBEs to perform work. USDOT’s “Tips for Goal-Setting” suggests thatagencies should examine data on DBE participation in their USDOT-funded projects in recent years asan indicator of DBEs’ collective capacity to perform future work for them. USDOT further suggestsagencies should choose the median level of annual DBE participation for those years as the measureof past participation:

Your goal setting process will be more accurate if you use the median (instead of the
average or mean) of your past participation to make your adjustment because the
process of determining the median excludes all outlier (abnormally high or abnormally
low) past participation percentages.2BBC had access to MDT’s Uniform Reports of DBE Awards/Commitments and Payments, which theagency uses to report DBE participation in its FHWA-funded contracts and procurements to FHWA ona semi-annual basis. Figure 10-2 presents past DBE participation in MDT’s FHWA-funded work on anannual basis for federal fiscal years (FFYs) 2015 through 2020 according to those reports. MedianDBE participation in MDT’s FHWA-funded contracts during that time was 5.9 percent. If MDT were toadjust its base figure based on information from the agency’s Uniform Reports, it would take theaverage of the 6.9 percent base figure and the 5.9 percent median past DBE participation, yielding apotential overall DBE goal of 6.4 percent.

1 49 CFR Section 26.45.2 Section III (A)(5)(c) in USDOT’s “Tips for Goal-Setting in the Federal Disadvantaged Enterprise (DBE) Program.”http://www.osdbu.dot.gov/DBEProgram/tips.cfm

Business group

All minority- and woman-owned 6.9 % 9.6 %
   White woman-owned 3.9 % 5.7 %
   Asian Pacific American-owned 1.5 % 1.6 %
   Black American-owned 0.4 % 0.6 %
   Hispanic American-owned 0.2 % 0.3 %
   Native American-owned 0.9 % 1.3 %
   Subcontinent Asian American-owned 0.0 % 0.0 %

Organization

MDT
NPIAS

airports
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Figure 10.2.
DBE participation in
MDT’s FHWA-
funded work in FFYs
2015 through 2020
Source:
MDT’s Uniform Reports of DBE
Awards/
Commitments and Payments

2. Information related to employment, self-employment, education, training, and
unions. BBC’s analyses indicate that there are barriers certain minority groups and women facerelated to human capital, financial capital, and business ownership in the local marketplace. Chapters3 and 4 as well as Appendices C and D summarize information about conditions in Montana forminorities, women, and minority- and woman-owned businesses. For example, those analysesindicated that minorities are less likely than white Americans to earn college degrees, some groups ofminorities are less likely than white Americans to work as managers in various industries, minoritiesand women earn substantially less in wages than white Americans and men, and some groups ofminorities are less likely to own businesses than similarly situated white American men.Although it is difficult to quantify the effects of barriers in human capital, financial capital, andbusiness success on the availability of minority- and woman-owned businesses for MDT work, it ispossible to do so for barriers in business ownership. BBC used regression analyses to investigatewhether race/ethnicity and gender are related to business ownership in relevant industries amongworkers in Montana independent of various other personal characteristics, including familial status,education, and age. (Chapter 3 and Appendix C provide details about our regression analyses.) Wethen simulated the availability of potential DBEs for MDT work if minorities and women ownedbusinesses at the same rates as white American men who share similar personal characteristics.The regression analyses revealed that, even after accounting for various personal characteristics:
 Being Native American is associated with a lower likelihood of owning a construction businesscompared to being white American.
 Being Hispanic American is associated with a lower likelihood of owning a professional servicesbusiness compared to being white American.BBC analyzed the impact barriers in business ownership would have on the base figure if the groupsof minorities that exhibited statistically significant barriers in rates of business ownership ownedbusinesses at the same rate as comparable white American men. The results of that analysis—sometimes referred to as a but for analysis because it estimates the availability of potential DBEs but
for the effects of race- and gender-based discrimination—are presented in Figure 10-3. The analysisincluded the same contracts we analyzed to determine the base figure (i.e., FHWA-funded primecontracts and subcontracts MDT awarded during the study period), and the weights for each industrywere based on the proportion of FHWA-funded contract dollars MDT awarded in each industryduring the study period (i.e., a weight of 0.91 for construction and 0.09 for professional services). Therows and columns of Figure 10-3 present the following information:

FFY

2015 4.9%
2016 7.6%
2017 6.2%
2018 5.1%
2019 5.6%
2020 8.1%

DBE
participation
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Figure 10-3.
Availability adjusted for disparities in the rates of business ownership

Note: Numbers rounded to nearest tenth of 1 percent and thus may not sum exactly to totals due to rounding.
* Initial adjustment is calculated as current availability divided by the disparity index.
** Components of the base figure were calculated as the value after adjustment and scaling to 100 percent multiplied by the proportion of total
FHWA-funded contract dollars MDT awarded in each industry during the study period (construction = 0.91 and
professional services = 0.09).
*** All other businesses included businesses owned by white American men and minority- and woman-owned businesses that were not potential
DBEs.

a. Current availability. Column (a) presents the current availability of potential DBEs for MDT’sFHWA-funded work by racial/ethnic and gender group and by industry. Combined, the currentavailability of potential DBEs for MDT’s FHWA-funded work is 6.9 percent, as shown in row (19) ofcolumn (a).
b. Disparity indices for business ownership. For each group significantly less likely than similarlysituated white American men to own businesses, BBC simulated business ownership rates if thosegroups owned businesses at the same rate as white American men who share similar personalcharacteristics. To simulate business ownership rates for each industry, we took the following steps:1. We performed a probit regression analysis predicting business ownership including onlyworkers who were white American men in the dataset; and2. We then used the coefficients from that model and the mean personal characteristics ofindividual minority groups and white women working in the industry to simulate businessownership for each group.

b. c. d.
a. e.

Industry and group

Construction
(1) Asian Pacific American 1.7 % n/a 1.7 % 1.7 %
(2) Black American 0.0 n/a 0.0 0.0
(3) Hispanic American 0.2 n/a 0.2 0.2
(4) Native American 1.0 70 1.4 1.4
(5) Subcontinent Asian American 0.0 n/a 0.0 0.0
(6) White woman 3.6 n/a 3.6 3.6
(7) Potential DBEs 6.6 % n/a 7.0 % 7.0 % 6.4 %
(8) All other businesses *** 93.4 n/a 93.4 93.0
(9) Total 100.0 % n/a 100.4 % 100.0 %

Professional services
(10) Asian Pacific American 0.1 % n/a 0.1 % 0.1 %
(11) Black American 3.8 n/a 3.8 3.8
(12) Hispanic American 0.0 18 0.2 0.2
(13) Native American 0.1 n/a 0.1 0.1
(14) Subcontinent Asian American 0.0 n/a 0.0 0.0
(15) White woman 6.4 n/a 6.4 6.4
(16) Potential DBEs 10.4 % n/a 10.6 % 10.5 % 0.9 %

(17) All other businesses *** 89.6 n/a 89.6 89.5

(18) Total 100.0 % n/a 100.1 % 100.0 %

(37) TOTAL 6.9 % n/a n/a 7.3 %

Disparity index Availability Availability
Current for business after initial after scaling Components

availability ownership adjustment* to 100% of base figure**
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BBC then calculated a business ownership disparity index for each group by dividing the observedbusiness ownership rate by the simulated business ownership rate and then multiplying the result by100. Values of less than 100 indicate that, in reality, the group is less likely to own businesses thanwhat would be expected for white American men who share similar personal characteristics. Column(b) presents disparity indices related to business ownership for the different groups that aresignificantly less likely than similarly situated white American men to own businesses: NativeAmericans in construction and Hispanic Americans in professional services. For example, as shown inrow (4) of column (b), Native Americans own construction businesses at 70 percent of the rate theywould be expected to own construction businesses if they were white American men with similarpersonal characteristics.
c. Availability after initial adjustment. Column (c) presents availability estimates by racial/ethnicand gender group and by industry after initially adjusting for statistically significant disparities inbusiness ownership rates. BBC calculated those estimates by dividing the current availability incolumn (a) by the disparity index for business ownership in column (b) and then multiplying by 100.
d. Availability after scaling to 100 percent. Column (d) shows availability estimates after BBC re-scaled so the sum of the availability estimates equaled 100 percent for each industry. BBC re-scaledthe adjusted availability estimates by taking each group’s adjusted availability estimate in column (c)and dividing it by the sum of availability estimates shown under “Total” in column (c)—in row (9) forconstruction and row (18) for professional services. For example, the re-scaled availability estimatefor Native American-owned construction businesses shown in row (4) of column (d) was calculatedin the following way: (1.4% ÷ 100.4%) x 100 = 1.4 percent.
e. Components of goal. Column (e) shows the component of the total base figure attributed to theadjusted availability of minority- and woman-owned businesses for each relevant industry. BBCcalculated each component by taking the total availability estimate shown under “Potential DBEs” incolumn (d)—in row (7) for construction and row (16) for professional services—and multiplying itby the proportion of total FHWA-funded contract dollars MDT awarded in each industry during thestudy period (i.e., 0.91 for construction and 0.09 for professional services). For example, BBC used the7.0 percent shown in row (7) of column (d) for construction and multiplied it by 0.91 for a result of6.4 percent, as shown in row (7) of column (e). The values in column (e) were then summed to equalthe overall base figure adjusted for barriers in business ownership, as shown in the last row ofcolumn (e).Based on information related to barriers in business ownership, MDT might consider adjusting thebase figure upward to 7.3 percent.
3. Any disparities in the ability of DBEs to get financing, bonding, and insurance. BBC’sanalysis of access to financing, bonding, and insurance also revealed quantitative and anecdotalevidence that minorities, women, and minority- and woman-owned businesses in Montana do nothave the same access to those business inputs as white American men and businesses owned bywhite American men (for details, see Chapters 3 and 4 as well as Appendices C and D). Any barriers toobtaining financing, bonding, and insurance might limit opportunities for minorities and women tosuccessfully form and operate businesses in Montana, placing them at a disadvantage in competingfor MDT’s and NPIAS airports’ USDOT-funded work. Thus, information from the disparity study about
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financing, bonding, and insurance supports an upward adjustment to MDT’s and NPIAS airports’ basefigures.
4. Other factors. USDOT suggests that federal fund recipients also examine “other factors” whendetermining whether to make step 2 adjustments to their base figures. One such factor BBC examinedas part of the disparity study is business success. There is quantitative evidence and anecdotalevidence that certain groups of minority- and woman-owned businesses are less successful thanbusinesses owned by white American men and face greater barriers in Montana, even afteraccounting for various other business characteristics. Chapters 3 and 4 as well as Appendices C and Dsummarize that evidence. Disparities in business success could impact the availability of minority-and woman-owned businesses for MDT and NPIAS airport work. Thus, evidence about businesssuccess also supports an upward adjustment to MDT’s and NPIAS airports’ base figures.
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CHAPTER 11.
Program Considerations

The disparity study provides substantial information the Montana Department ofTransportation (MDT) should examine as it considers potential refinements to itsimplementation of the Federal Disadvantaged Business Enterprise (DBE) Program and ways tofurther encourage the participation of minority- and woman-owned businesses in its contractsand procurements. BBC Research & Consulting (BBC) presents several key considerations MDTshould make, organized into the following categories:A. DBE contract goals;B. Procurement policies;C. Contract administration policies; andD. Office of Civil Rights (OCR) programs.
A. DBE Contract GoalsDisparity analysis results indicated that several racial/ethnic and gender groups showedsubstantial disparities on key sets of contracts and procurements MDT awarded during thestudy period. Given those results, along with the barriers that exist for minority- and woman-owned businesses throughout the marketplace, many agencies would consider using DBEcontract goals to encourage the participation of minority- and woman-owned businesses in theircontracts and procurements. Some stakeholders participating in in-depth interviews and publicmeetings made comments related to the use of race- and gender-conscious measures, includingDBE contract goals:
 Several minority- and woman-owned businesses commented that race- and gender-conscious measures help open doors to long-term teaming opportunities. Some indicatedthat the use of such measures has helped minority- and woman-owned businesses winwork they would not have otherwise won.
 Some prime contractors stated that DBE contract goals were their primary reason forfinding DBE-certified subcontractors with which to work, though others said they partnerwith DBEs on as many projects as possible.The Federal DBE Program requires agencies to use race- and gender-conscious measures—suchas DBE contract goals—to meet any portion of their overall DBE goals they do not project beingable to meet using race- and gender-neutral measures alone. United States Department ofTransportation (USDOT) guidance on the use of DBE contract goals, which are presented in 49Code of Federal Regulations (CFR) Part 26.51(e), include the following requirements:
 Agencies may only use DBE contract goals on projects that have subcontractingpossibilities.
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 Agencies are not required to set DBE contract goals on every USDOT-funded project.
 During the time period their overall DBE goals cover, agencies must set DBE contract goalsso they will cumulatively result in meeting the portions of their overall goals they projectbeing unable to meet through race- and gender-neutral measures alone.
 DBE contract goals must provide for participation by all groups eligible to participate inrace- and gender-conscious measures and cannot be subdivided into group-specific goals.
 Agencies must maintain and report data on DBE participation separately for projects theyawarded with and without the use of DBE contract goals.Because the use of DBE contract goals is a race- and gender-conscious measure, agencies mustensure their use meets the strict scrutiny and intermediate scrutiny standards of constitutionalreview. Meeting the strict scrutiny standard in particular includes showing a compelling
governmental interest for the use of race-conscious measures and ensuring their use is narrowly
tailored (for details, see Chapter 2 and Appendix B). In addition, prior to implementing DBEcontract goals, MDT should consider whether it has maximized its use of race- and gender-neutral measures, including fully leveraging existing race- and gender-neutral measures andwhether additional measures might further encourage the participation of minority- andwoman-owned businesses in its contracts and procurements. MDT should also consider the staffand resources required to implement DBE contract goals effectively and in a legally defensiblemanner.
a. Setting contract goals. If MDT determines that the use of DBE contract goals is appropriate,the agency should consider settings goals on individual contracts based on the availability ofminority- and woman-owned businesses for the types of work involved with the project as wellas other relevant factors (e.g., other contracting demands in the marketplace, recent businessclosures or changes, and the size of the contract or procurement opportunity). Prime contractorswould have to meet those goals as a condition of award by making subcontracting commitmentswith eligible, certified DBEs—that is, those DBEs that are substantially underutilized on MDTcontracts and procurements—as part of their bids or by demonstrating sufficient good faithefforts (GFEs) to do so. MDT could consider setting DBE contract goals on all relevant contractsand procurements or only on particular types of work (e.g., construction contracts).
b. Group eligibility. Among several factors, one key factor of narrow tailoring is that an agencymust limit eligibility for participation in race-conscious measures to those business groups forwhich inferences of discrimination exist in an agency’s contracting and procurement processes.Only the participation of businesses that are part of eligible groups would count toward meetingcontract goals MDT establishes on individual contract or procurement opportunities. One of theprimary reasons for conducting a disparity study is to assess whether any relevant minority- orwoman-owned business groups exhibit substantial disparities between participation andavailability for organization work, which many courts have considered inferences ofdiscrimination against particular business groups in the marketplace.1 As part of the disparity
1 For example, see Rothe Development Corp v. U.S. Dept of Defense, 545 F.3d 1023, 1041; Engineering Contractors Association of
South Florida, Inc. v. Metropolitan Dade County, 122 F.3d at 914, 923 (11th Circuit 1997); and Concrete Works of Colo., Inc. v. City
and County of Denver, 36 F.3d 1513, 1524 (10th Cir. 1994).
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analysis, BBC observed that most relevant business groups—Asian Pacific American-, BlackAmerican-, Native American-, and Hispanic American-owned businesses—exhibited substantialdisparities across different sets of MDT contracts and procurements. If MDT decides to use DBEcontract goals, it should review those results carefully to ensure its program accounts for themproperly.
B. Procurement PoliciesBased on our analysis of MDT policies and feedback we collected from stakeholders, BBCidentified several areas of MDT’s procurement processes the agency should consider refining tohelp increase the participation of minority- and woman-owned businesses in its contracts andprocurements. The refinements we recommend below are all race- and gender-neutral innature—that is, they might make it easier for all businesses to participate in MDT work,regardless of the race/ethnicity or gender of their owners.
1. Bid opportunities. As part of the anecdotal evidence process, many participants indicatedthat they experience difficulties learning about bid opportunities. There are several refinementsMDT could consider to better address that issue.
a. Bidding platforms. Many businesses reported that the eMACS platform is somewhatcumbersome and contacting procurement staff to ask questions is very difficult. MDT couldconsider using alternative platforms or working with the Montana Department ofAdministration to improve eMACS. MDT may also consider hiring more staff to supportbusinesses—especially small businesses—that have questions about MDT’s bidding processes.
b. Bidding timeline. For construction firms, there are a few specific times of the year when manyprojects go out to bid, meaning most companies must decide which projects they want to pursuefor the entire next year. Such a constrained timeline causes several problems for both primecontractors and subcontractors. Prime contractors that wish to bid on multiple projects struggleto complete accurate estimates for all those projects at once. Subcontractors are often inundatedwith requests to join bids, which can make it difficult to forecast their capacities for the year,because they do not know which projects they will win at the time they must commit to otherprojects. All bidders face the potential problem of exceeding their bonding capacities, whichcould cause them to lose previously awarded projects. MDT could consider spreading out thenumber of projects bid throughout the year to alleviate those challenges for prime contractorsand subcontractors alike, especially for similar types of work in similar areas of the state.
c. Construction Manager/General Contractor (CMGC) projects. CMGC projects are consideredless desirable to many prime contractors, as the upfront work to secure such projects is moretime intensive and requires more interviews. In addition, many Montana-based businessesbelieve that MDT prioritizes national experience over local experience on such projects, makingit more difficult for them to compete. To improve the bid process for construction solicitations inparticular, MDT could provide clearer specifications in the solicitation for CMGC projects andprovide walk throughs for every project to help identify any potential pitfalls that primecontractors should avoid as part of their proposals. MDT might also assess whether reducing thenumber of interviews for such projects is possible without compromising the effectiveness of itsevaluation process.
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2. Teaming opportunities. There are several considerations MDT could make to betterfacilitate meaningful partnerships between prime contractors and subcontractors, which couldresult in more work opportunities and growth for minority- and woman-owned businesses.
a. DBE directory, plan holders, access plans, and bidders lists. As part of the anecdotal evidenceprocess, prime contractors indicated that they use a variety of resources—includingrecommendations from other prime contractors, certification lists, business mailers, tradeassociations, and various MDT resources—to find potential subcontractors. Likewise,subcontractors indicated they use similar resources to find prime contractors with whom theymight like to work. MDT should continue to maintain the resources it has available to connectprime contractors and subcontractors, including plan holders’ lists, the DBE Quote RequestSystem, and other information on its website. However, some businesses are unaware of how toaccess MDT’s Plan Holders List and project plans, which are accessible for free on MDT’swebsite. Businesses may join a plans exchange, which are located in several towns throughoutMontana and have project plans for public projects throughout the state, or they can purchaseplans on a project-by-project basis. For DBE and SBE certified businesses this expense isreimbursable.
b. Joint ventures. MDT’s implementation of the Federal DBE Program makes it difficult for smallbusinesses to grow their capacities. Small businesses often work as subcontractors, preventingthem from gaining the experience or capital to bid on future work as prime contractors. One wayMDT could better support business growth is by identifying alternative acquisition strategiesand structuring procurements to facilitate the ability of consortia or joint ventures that includesmall businesses—including DBEs—to compete for and perform prime contracts. Encouragingjoint ventures would allow businesses to gain experience working as prime contractors whilemitigating some of the difficulties and costs of doing so, which will allow them to be morecompetitive on future projects.
c. Working with new subcontractors. The disparity study indicated that a substantial portion ofthe contract and procurement dollars MDT awarded to minority- and woman-owned businessesduring the study period were largely concentrated with a relatively small number of businessesand particularly with white woman-owned businesses. MDT could consider using bid andcontract language to encourage prime contractors to partner with subcontractors and supplierswith which they have never worked. For example, as part of the bid process, MDT might askprime contractors to submit information about the efforts they made to identify and team withbusinesses with which they have not worked, and MDT could award evaluation points or pricepreferences based on the quality of those efforts. Increasing the number of new subcontractorsthat participate in MDT’s bid process could help many small businesses—including DBEs—become aware of and compete for MDT opportunities and grow the pool of small businessesinvolved in MDT work.
3. Unbundling contracts. In general, minority- and woman-owned businesses exhibitedreduced availability for relatively large contracts MDT awarded during the study period. Inaddition, as part of in-depth interviews and public meetings, several business owners reportedthat the size of MDT contracts and procurements is sometimes a barrier to their success. Tofurther encourage the participation of minority- and woman-owned businesses in its work, MDT
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should consider making efforts to unbundle relatively large prime contracts, and evensubcontracts, into several smaller pieces. Such initiatives might increase contractingopportunities for all small businesses, including many minority- and woman-owned businesses.For example, the City of Charlotte, North Carolina encourages prime contractors to unbundlesubcontract opportunities into smaller pieces, making them more accessible to small businesses,and accepts such efforts as GFEs as part of its contracting goals program.
4. Small business set asides. Disparity analysis results indicated substantial disparities formost relevant racial/ethnic and gender groups on prime contracts MDT awarded during thestudy period. The agency might consider reserving, or setting aside, certain, small primecontracts exclusively for competition among small businesses, including DBEs. Doing so couldencourage the participation of small businesses as prime contractors in MDT work. In additionto using small business set asides, MDT could consider encouraging at least one quote from smallbusinesses for certain, small procurements.
5. Subcontracting minimums. Subcontracts often represent accessible opportunities forsmall businesses—including DBEs—to become involved in an organization’s contracting andprocurement. However, subcontracting accounts for a relatively small percentage of the totalcontract and procurement dollars MDT awards. For example, during the study period,subcontracting represented only 18 percent of the total transportation-related work MDTawarded. To increase the volume of subcontract opportunities, MDT could consider usingsubcontracting minimums to award certain types of work. For specific types of contracts andprocurements for which subcontracting opportunities might exist, the agency could set aminimum percentage of work to be subcontracted. Prime contractors would then have to meetor exceed those minimums in order for their bids or proposals to be considered responsive. IfMDT were to implement such a program, it should include GFEs provisions that would requireprime contractors to document their efforts to identify and include potential subcontractors intheir bids or proposals even if they failed to do so.
6. Prequalification requirements and contractor experience. MDT requiresprequalification lists for some professional services work. For those projects, only prequalifiedcompanies are allowed to submit bids or proposals. Beyond limiting bidders, MDT also ranksprequalified professional services firms based on their prequalification applications. The rankingsystem prioritizes past work with MDT (especially compared with other state departments oftransportation) and with specific sizes and types of projects. MDT uses those rankings—ratherthan the strength of a company’s bid or proposal for a particular project—to create “shortlists.”Many in-depth interview participants indicated that MDT’s requirements for being shortlistedare too restrictive and make them hesitant to pursue opportunities with the agency. Severalbusinesses said that prequalification requirements and shortlists can reinforce the “good ol’ boy”network in the state. MDT could consider eliminating prequalification requirements, eliminatingshortlists, or changing how it uses them, so they are less burdensome to small businesses,including DBEs. For example, MDT could still advertise projects directly to prequalifiedcompanies but still allow other companies to propose on them or could use preference points forprequalified businesses without limiting the bidding opportunities to only those businesses. Inaddition, MDT might consider assigning more weight to contractors’ work on similar projects foragencies other than MDT. The agency could also consider contracting out a larger number of
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small projects to build agency-specific experience among small businesses, for example MDTmight consider tiering on larger term contracts. While MDT does provide ample opportunitiesfor firms to debrief about the selection process, the agency should consider further educationand outreach about the scoring process to ensure that businesses understand the criteria andthe scores provided for each firm.
C. Contract Administration PoliciesBBC also recommends MDT consider additional measures to support small businesses andminority- and woman-owned businesses as part of administering contracts and procurements.The refinements we recommend below are also all race- and gender-neutral in nature.
1. Prompt payment. As part of in-depth interviews and surveys, several businesses, includingmany minority- and woman-owned businesses, reported difficulties with receiving payment in atimely manner on government projects, particularly when they work as subcontractors andsuppliers. Many businesses also commented that having capital on hand is crucial to businesssuccess and a lack of access to capital can be particularly challenging for small businesses. MDTshould consider maintaining its current policies related to prompt payment for primecontractors and reviewing and strengthening its policies encouraging prompt payment fromprime contractors to subcontractors or suppliers. In-depth interview respondents suggestedthat MDT continue to share prime contractors’ bonding information with subcontractors so theymay pursue recourse for slow payments or non-payments from performance bonds.
2. Subcontractor participation. Anecdotal evidence suggested prime contractors oftenreduce or eliminate subcontract work once they are awarded MDT projects, despite makingspecific commitments to subcontractors as part of the bid process. MDT should considertracking subcontractor participation electronically on an invoice-by-invoice basis to ensureprime contractors use subcontractors to the full extent of their subcontract commitments onprojects. In addition to tracking subcontractor payments, establishing points of contact betweensubcontractors and MDT to address any underutilization or subcontractor substitutions mayhelp ensure minority- and woman-owned businesses receive the work they were committed atthe time of bid. Other measures MDT could consider include inviting subcontractors to contractnegotiation meetings to discuss their expected portions of contracts, notifying the entire projectteam when projects have been awarded, establishing stricter regulations around subcontractchanges and subcontractor substitutions, and considering prime contractors’ past use ofsubcontractors relative to subcontract commitments as a factor during bid evaluations.
3. Data collection. MDT maintains comprehensive data on both the prime contracts andsubcontracts it awards, and those data are generally well-organized and accessible. MDT shouldcontinue their data collection efforts to ensure they are accurately tracking the participation ofminority- and woman-owned businesses in its work. In contrast, National Plan of IntegratedAirport Systems (NPIAS) airports do not collect comprehensive subcontract data. Collecting dataon all subcontracts will help ensure that NPIAS airports are able to monitor the participation ofminority- and woman-owned businesses accurately and could also help them be more aware ofsubcontracting opportunities on future projects. Collecting the following data on all subcontractswould be appropriate:
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 Subcontractor name, address, and phone number;
 Type of associated work;
 Subcontract award amount; and
 Subcontract paid amount.
D. OCR ProgramsOCR should consider implementing or strengthening its programs related to encouraging theparticipation of minority- and woman-owned businesses in MDT work. The refinements werecommend below are also all race- and gender-neutral in nature.
1. Networking events. Anecdotal evidence indicates that MDT’s implementation of theFederal DBE program is well-regarded and seen as beneficial to DBEs. However, MDT couldconsider certain refinements to its implementation of the program. For example, networkingevents are seen as valuable in theory, but in practice are generally viewed as disorganized, toobroad, and not facilitating meaningful connections among businesses. MDT should considerreworking its networking events to focus more on specific industries beyond construction,projects, and regions and focus on fostering relationship between prime contractors andsubcontractors.
2. Bonding and insurance assistance. The Montana Annotated Code Title 18 requires biddeposits and bonding for public works projects worth more than $50,000.2 Projects of that sizeare relatively accessible to small businesses, but as part of in-depth interviews and publicmeetings, several businesses owners reported that bid deposits and bonding requirements are abarrier for small businesses, particularly minority- and woman-owned businesses. Currently,prime contractors are responsible for ensuring their subcontractors are appropriately bondedand assisting them with bonding, as necessary. MDT could consider implementing an “ownercontrolled” bonding program by shifting subcontractor bonding responsibilities away fromprime contractors and into the hands of MDT or third parties that can better assistsubcontractors as necessary. Similarly, subcontractors should not face additional bonding orinsurance requirements if prime contractors’ bonds are sufficient to cover the entire project. Inaddition, MDT could consider breaking up multiyear projects into smaller, annual pieces to helpDBEs and other small businesses avoid reaching their bonding limits. For example, MDT mightconsider breaking a three-year project worth $6 million into three annual pieces each worth $2million, which would reduce bonding requirements for each individual piece. Finally, MDT couldpartner with financial institutions to standardize bonding rates at more equitable levels.Currently, small businesses—including DBEs—are subject to higher bonding rates, making itmore difficult for them to get bonds relative to larger businesses.
3. Training and outreach. Although most stakeholders who participated in the anecdotalevidence process recognize the value of MDT’s training and outreach efforts, many contractorssuggested MDT should improve its advertising and communication around those measures to
2 https://leg.mt.gov/bills/mca/title_0180/chapter_0020/part_0020/section_0010/0180-0020-0020-0010.html
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reach more businesses across the state (for details about those measures, see Chapter 9). MDTcould consider more partnerships with state and local trade organizations and other publicorganizations and offering events more frequently. The agency might consider tailoring someevents to specific industries or business groups to further maximize their value and provideopportunities to foster more extensive connections among participants. MDT could also considermaking continued use of online procurement fairs, webinars, conference calls, and other tools toprovide outreach and technical assistance.
4. Workforce development. MDT should continue encouraging participation in its programsthat help diversify the Montana workforce, including On-the-Job Training and SupportiveServices. However, almost no in-depth interviews participants were aware that the programeven existed. The agency should consider ways it can increase outreach, engagement, andcommunication around the program.
5. Mentor/protégé relationships. Mentor/protégé relationships were highly recommendedby multiple interviewees who noted the benefits for small businesses of working with larger,more successful companies in similar industries. For example, the 8(a)-mentorship programworks to properly match businesses based on size and industry. MDT should considerdeveloping a mentor/protégé program (such as Calmentor) or work with other local businessassistance agencies to facilitate such efforts.
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APPENDIX A.
Definitions of Terms

Appendix A defines terms useful to understanding the 2022 Montana Department of TransportationDisparity Study report.
49 Code of Federal Regulations (CFR) Part 2649 CFR Part 26 are the federal regulations that set forth the Federal Disadvantaged BusinessEnterprise Program. The objectives of CFR Part 26 are to:
 Ensure nondiscrimination in the award and administration of United States Department ofTransportation-funded projects;
 Help remove barriers to the participation of Disadvantaged Business Enterprises in UnitedStates Department of Transportation-funded projects;
 Promote the use of Disadvantaged Business Enterprises in all types of United States Departmentof Transportation-funded projects;
 Assist in the development of businesses so they can compete outside the Federal DisadvantagedBusiness Enterprise Program;
 Create a level playing field on which Disadvantaged Business Enterprises can compete fairly forUnited States Department of Transportation-funded projects;
 Ensure the Federal Disadvantaged Business Enterprise Program is narrowly tailored inaccordance with applicable law;
 Ensure only businesses that fully meet eligibility standards are permitted to participate asDisadvantaged Business Enterprises; and
 Provide appropriate flexibility to agencies implementing the Federal Disadvantaged BusinessEnterprise Program.
Anecdotal InformationAnecdotal information includes personal qualitative accounts and perceptions of specific incidents—including any incidents of discrimination—shared by individual interviewees, public meetingparticipants, and stakeholders in Montana.
Base FigureIn accordance with United States Department of Transportation requirements, establishing a basefigure is the first step agencies must take in calculating their overall Disadvantaged BusinessEnterprise goals. Agencies must base calculations of their base figures on demonstrable evidence ofthe availability of potential Disadvantaged Business Enterprises to participate in their United StatesDepartment of Transportation-funded projects.
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BusinessA business is a for-profit enterprise, including sole proprietorships, corporations, professionalcorporations, limited liability companies, limited partnerships, limited liability partnerships, and anyother partnerships. The definition includes the headquarters of the organization as well as all itsother locations, as applicable.
Commercially Useful FunctionA commercially useful function refers to a business performing real and distinct work for which ithas demonstrable skills, experience, and responsibilities. Businesses prime contractors use to meetcontract goals are often required to demonstrate that they will serve commercially useful functionson applicable projects.
Compelling Governmental InterestAs part of the strict scrutiny standard of constitutional review, a government agency mustdemonstrate a compelling governmental interest in remedying past identified discrimination inorder to implement race- or gender-conscious measures. That is, an agency that uses race- or gender-conscious measures as part of a contracting program has the initial burden of showing evidence ofdiscrimination—including statistical and anecdotal evidence— within its own relevant geographicmarket area that supports the use of such measures.
ConsultantA consultant is a business that performs professional services work.
ContractA contract is a legally-binding relationship between the seller of goods or services and a buyer. Thestudy team sometimes uses the term contract synonymously with project.
Contract GoalsContract goals are often a race- and gender-conscious effort whereby organizations set percentagegoals for the participation of small businesses or minority- and woman-owned businesses inindividual contracts and procurements they award. As a condition of award, prime contractors haveto meet contract goals as part of their bids, quotes, or proposals by making participationcommitments with eligible, certified businesses or, if they fail to do so, by demonstrating they madegenuine and sufficient good faith efforts to do so. The use of contract goals as they apply to minority-and woman-owned businesses must meet the strict and intermediate scrutiny standards ofconstitutional review, respectively.
Contract ElementA contract element is either a prime contract or subcontract.
ContractorA contractor is a business that performs construction work.
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ControlControl means exercising management and executive authority of a business.
Custom Census Availability AnalysisA custom census availability analysis is one in which researchers attempt surveys with potentiallyavailable businesses working in the local marketplace to collect information about theircharacteristics. Researchers then take survey information about potentially available businesses andmatch them to the characteristics of prime contracts and subcontracts an agency actually awardedduring the study period to assess the percentage of dollars one might expect the agency to award to aspecific group of businesses. A custom census approach is accepted in the industry as the preferredmethod for conducting availability analyses, because it takes several different factors into account,including businesses’ primary lines of work and their capacity to perform on an agency’s contracts orprocurements.
Disadvantaged Business Enterprise (DBE)A DBE is a business certified to be owned and controlled by one or more individuals who are sociallyand economically disadvantaged according to the guidelines in 49 CFR Part 26. The following groupsare presumed to be socially and economically disadvantaged according to the Federal DBE Program:
 Asian Pacific Americans;
 Black Americans;
 Hispanic Americans;
 Native Americans;
 Subcontinent Asian Americans; and
 Women of any race or ethnicity.A determination of economic disadvantage includes assessing businesses’ gross revenues (maximumrevenue limits ranging from $2 million to $28.48 million depending on work type), businesses’number of employees, and business owners’ personal net worth (maximum of $1.32 millionexcluding equity in his or her primary residence and in the business). Some minority- and woman-owned businesses do not qualify as DBEs because of gross revenue or net worth requirements.Businesses owned by non-Hispanic white men can also be certified as DBEs if those businesses meetthe social and economic disadvantage requirements set forth in 49 CFR Part 26.
Disparity AnalysisA disparity analysis examines whether there are any differences between the participation of aspecific group of businesses in agency contracts and procurements and the estimated availability ofthe group for that work. A disparity index is computed by dividing the actual participation of aspecific group of businesses in agency contracts and procurements by the estimated availability ofthe group for that work and multiplying the result by 100. Smaller disparity indices indicate largerdisparities.
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Federal Aviation Administration (FAA)The FAA is an agency of the United States Department of Transportation that regulates all aspects ofcivil aviation across the country and administers federal funding to support the construction andoperation of local airports.
Federal DBE ProgramThe Federal DBE Program was established by the United States Department of Transportation afterenactment of the Transportation Equity Act for the 21st Century (TEA-21) as amended in 1998. It isdesigned to increase the participation of minority- and woman-owned businesses in United StatesDepartment of Transportation-funded contracts. Regulations for the Federal DBE Program are setforth in 49 CFR Part 26.
Federal Highway Administration (FHWA)FHWA is an agency of the United States Department of Transportation that works with state andlocal governments to construct, preserve, and improve the National Highway System, other roadseligible for federal aid, and certain roads on federal and tribal lands.
Federally-funded ProjectA federally-funded project is one funded in whole or part with United States Department ofTransportation financial assistance, including loans. The study team considered a contract to befederally-funded if it included at least $1 of United States Department of Transportation funding.
IndustryAn industry is a broad classification for businesses providing related goods or services(e.g., construction or professional services).
Inference of DiscriminationAn inference of discrimination is the conclusion that businesses whose owners identify withparticular race/ethnic or gender groups suffer from barriers or discrimination in the marketplacebased on sufficient quantitative or qualitative evidence. When inferences of discrimination exist,government organizations sometimes use race- or gender-conscious measures to address barriersaffecting those businesses.
Intermediate ScrutinyIntermediate scrutiny is the legal standard an agency’s use of gender-conscious measures must meetto be considered constitutional. It is more rigorous than the rational basis test, which applies tobusiness measures unrelated to race/ethnicity or gender, but less rigorous than the strict scrutinytest, which applies to business measures related to race/ethnicity. In order for a program to passintermediate scrutiny, it must serve an important government objective, and it must be substantiallyrelated to achieving the objective.
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Montana Department of Transportation (MDT)MDT is responsible for the planning, design, maintenance, operation, and management ofMontana’s state-owned roadways, walkways, rest areas, airports, and numerous public-usefacilities.
MinorityA minority is an individual who identifies with one or more of the following racial/ethnic groups:Asian Pacific American, Black American, Hispanic American, Native American, Subcontinent AsianAmerican, or other non-white race or ethnic group.
Minority-owned BusinessA minority-owned business is one with at least 51 percent ownership and control by individuals whoidentify with one of the following racial/ethnic groups: Asian Pacific American, Black American,Hispanic American, Native American, Subcontinent Asian American, or other non-white race orethnic group. The study team considered businesses owned by minority men and minority women asminority-owned businesses. A business does not have to be certified as a DBE or hold any other typeof certification to be considered a minority-owned business.
Narrow TailoringAs part of the strict scrutiny standard of constitutional review, a government agency mustdemonstrate its use of race-conscious measures is narrowly tailored. There are several factors toconsider when determining whether the use of such measures is narrowly tailored, including:
 The necessity of such measures and the efficacy of alternative, race-neutral measures;
 The degree to which the use of such measures is limited to those groups that sufferdiscrimination in the local marketplace;
 The degree to which the use of such measures is flexible and limited in duration, including theavailability of waivers and sunset provisions;
 The relationship of any numerical goals to the relevant business marketplace; and
 The impact of such measures on the rights of third parties.
National Plan of Integrated Airport Systems (NPIAS) AirportsNPIAS airports refer to the 55 state-operated airports in Montana whose data the study teamincluded in the 2022 MDT Disparity Study.
Overall DBE GoalAs part of the Federal DBE Program, every three years, agencies are required to set overallaspirational percentage goals for DBE participation in their United States Department ofTransportation-funded work, which they must work towards achieving each year through variousefforts. If DBE participation in their United States Department of Transportation-funded work is lessthan their overall DBE goals in a particular year, then they must analyze reasons for their shortfallsand establish specific measures that will enable them to meet their goals in the next year. The UnitedStates Department of Transportation sets forth a two step process agencies must use in establishing
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their overall DBE goals. First, agencies must develop base figures for their overall DBE goals, andsecond, they must consider whether making step 2 adjustments to their base figures is necessary toensure their overall DBE goals are as accurate as possible.
ParticipationSee utilization.
Potential DBEA potential DBE is a minority- or woman-owned business that is DBE-certified or appears it could beDBE-certified (regardless of actual DBE certification) based on revenue requirements specified in theFederal DBE Program.
Prime ConsultantA prime consultant is a professional services business that performs professional services primework directly for end users, such as MDT or NPIAS airports.
Prime ContractA prime contract is a contract between a prime contractor, or prime consultant, and an end user, suchas such as MDT or NPIAS airports.
Prime ContractorA prime contractor is a construction business that performs prime contracts directly for an end user,such as MDT or NPIAS airports.
ProcurementSee contract.
ProjectA project refers to a construction, professional services, or goods and other services endeavor MDTor NPIAS airports bid out during the study period. A project could include one or more primecontracts and corresponding subcontracts.
Race- and Gender-conscious MeasuresRace- and gender-conscious measures are contracting measures designed to increase theparticipation of minority- and woman-owned businesses specifically in government work.Businesses owned by individuals who identify with particular race/ethnic groups might be eligiblefor such measures whereas others would not. Similarly, businesses owned by individuals whoidentify as women might be eligible for such measures whereas businesses owned by individualswho identify as men would not. An example of race- and gender-conscious measures is anorganization’s use of minority- or woman-owned business contract goals on individual contracts orprocurements.
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Race- and Gender-neutral MeasuresRace- and gender-neutral measures are measures designed to remove potential barriers forbusinesses attempting to do work with an agency, regardless of the race/ethnicity or gender of theowners. Race- and gender-neutral measures might include assistance in overcoming bonding andfinancing obstacles, simplifying bidding procedures, providing technical assistance, and establishingprograms to assist start-ups.
Rational BasisGovernment agencies that implement contracting programs that rely only on race- and gender-neutral measures must show a rational basis for their programs. Showing a rational basis requiresagencies to demonstrate their contracting programs are rationally related to a legitimate governmentinterest. It is the lowest threshold for evaluating the legality of government contracting programs.
Relevant Geographic Market Area (RGMA)The RGMA is the geographic area in which the businesses to which MDT and NPIAS airports awardmost of their contracting dollars are located. Case law related to contracting programs and disparitystudies requires disparity study analyses to focus on the relevant geographic market area. Therelevant geographic market area for the 2022 MDT Disparity Study is the state of Montana.
State-funded ProjectA state-funded project is any contract or project wholly funded by state or local sources. That is, theproject does not include any United States Department of Transportation or other federal funds.
Statistically Significant DifferenceA statistically significant difference refers to a quantitative difference for which there is a 0.95 or 0.90probability that chance can be correctly rejected as an explanation for the difference (meaning thatthere is a 0.05 or 0.10 probability, respectively, that chance in the sampling process could correctlyaccount for the difference).
Strict ScrutinyStrict scrutiny is the legal standard a government agency’s use of race-conscious measures mustmeet to be considered constitutional. Strict scrutiny is the highest threshold for evaluating thelegality of race-conscious measures short of prohibiting them altogether. Under the strict scrutinystandard, an agency must:a) Have a compelling governmental interest in remedying past identified discrimination or itspresent effects; andb) Establish the use of any such measures is narrowly tailored to achieve the goal of remedying theidentified discrimination.An agency’s use of race-conscious measures must meet both the compelling governmental interestand the narrow tailoring components of the strict scrutiny standard for it to be consideredconstitutional.
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Study PeriodThe study period is the time period on which the study team focused for the utilization, availability,and disparity analyses. Only contracts awarded by MDT and NPIAS airports during the study periodare included in the study team’s analyses. The study period for the disparity study was October 1,2015 through September 30, 2020.
SubconsultantA subconsultant is a professional services business that performs services for prime consultants aspart of larger professional services contracts.
SubcontractA subcontract is a contract between a prime contractor or prime consultant and another businessselling goods or services to the prime contractor or prime consultant as part of a larger contract.
SubcontractorA subcontractor is a business that performs services for prime contractors as part of larger contracts.
SubindustryA subindustry is a specific classification for businesses providing related goods or services within aparticular industry (e.g., highway and street construction is a subindustry of construction).
UtilizationUtilization refers to the percentage of total dollars associated with a particular set of contracts MDTor NPIAS airports awarded to a specific group of businesses. The study team uses the term utilizationsynonymously with participation.
VendorSee contractor.

Woman-owned BusinessA woman-owned business is a business with at least 51 percent ownership and control by non-Hispanic white women. A business does not have to be certified as a DBE to be considered a woman-owned business. (The study team considered businesses owned by minority women as minority-owned businesses.)
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EXECUTIVE SUMMARY
A. IntroductionIn this appendix, Holland & Knight LLP analyzes recent cases regarding the Federal DisadvantagedBusiness Enterprise (“Federal DBE”) Program,1 reviews instructive guidance and authoritiesregarding the Federal Airport Concessions Disadvantaged Business Enterprise (Federal ACDBE)Program,2 and provides an analysis of the implementation of the Federal DBE and ACDBE Programsby local and state governments. The Federal DBE Program was continued and reauthorized by the2015 Fixing America’s Surface Transportation Act (FAST Act).3 In October 2018, Congress passed theFAA Reauthorization Act.4 In November 2021, Congress passed the Infrastructure Investment andJobs Act of 2021, which reauthorized the Federal DBE Program based on findings of continuingdiscrimination and related barriers posing significant obstacles for MBE/WBE/DBEs.5The appendix also reviews recent cases involving local and state government minority and women-owned and disadvantaged-owned business enterprise (“MBE/WBE/DBE”) programs, which areinstructive to the study and MBE/WBE/DBE programs. The appendix provides a summary of thelegal framework for the disparity study as applicable to the Montana Department of Transportation(“MDT”).Appendix B begins with a review of the landmark United States Supreme Court decision in City of
Richmond v. J.A. Croson.6 Croson sets forth the strict scrutiny constitutional analysis applicable in thelegal framework for conducting a disparity study. This section also notes the United States SupremeCourt decision in Adarand Constructors, Inc. v. Pena,7 (“Adarand I”), which applied the strict scrutinyanalysis set forth in Croson to federal programs that provide federal assistance to a recipient offederal funds. The Supreme Court’s decisions in Adarand I and Croson, and subsequent cases andauthorities provide the basis for the legal analysis in connection with the study.The legal framework analyzes and reviews significant recent court decisions that have followed,interpreted, and applied Croson and Adarand I to the present and that are applicable to this disparitystudy, the Federal DBE Program and Federal ACDBE Program and their implementation by state andlocal governments and recipients of federal funds, MBE/WBE/DBE programs, and the strict scrutinyanalysis. The State of Montana and MDT are in the U.S. Court of Appeals for the Ninth Circuit. Inparticular, this analysis reviews in Section D below recent Ninth Circuit Court of Appeals decisionsthat are instructive to the study, including the recent decisions in Associated General Contractors of

1 49 CFR Part 26 (Participation by Disadvantaged Business Enterprises in Department of Transportation Financial AssistancePrograms (“Federal DBE Program”). See the Transportation Equity Act for the 21st Century (TEA-21) as amended andreauthorized (“MAP-21,” “SAFETEA” and “SAFETEA-LU”), and the United States Department of Transportation (“USDOT” or“DOT”) regulations promulgated to implement TEA-21 the Federal regulations known as Moving Ahead for Progress in the 21stCentury Act (“MAP-21”), Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.; preceded by Pub L. 109-59, Title I, §1101(b), August 10, 2005, 119 Stat. 1156; preceded by Pub L. 105-178, Title I, § 1101(b), June 9, 1998, 112 Stat. 107.2 49 CFR Part 23 (Participation of Disadvantaged Business Enterprises in Airport Concessions).3 Pub. L. 114-94, H.R. 22, § 1101(b), December 4, 2015, 129 Stat. 1312.4 Pub L. 115-254, H.R. 302 § 157, October 5, 2018, 132 Stat 3186.5 Pub. L. 117-58, H.R. 3684, § 11101(e), November 15, 2021, 135 Stat 443-449.6 City of Richmond v. J.A. Croson, 488 U.S. 469 (1989).7 Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).
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America, San Diego Chapter, Inc. v. California Department of Transportation (“Caltrans”), et al.8 and
Western States Paving Co. v. Washington State DOT,9 Orion Insurance Group, Ralph G. Taylor v.
Washington Minority & Women’s Business Enterprise, U.S. DOT, et al.10 and the recent non-publisheddecision in Mountain West Holding Co. v. Montana, Montana DOT, et al.,11 and the District Courtdecision in M.K. Weeden Construction v. Montana, Montana DOT, et al.12In addition, the analysis reviews in Section E federal cases from other jurisdictions that haveconsidered the validity of the Federal DBE Program and its implementation by state DOTs and localor state government agencies and the validity of local and state DBE programs, including: Dunnet Bay
Construction Co. v. Illinois DOT,13 Northern Contracting, Inc. v. Illinois DOT,14 Sherbrooke Turf, Inc. v.
Minnesota DOT and Gross Seed v. Nebraska Department of Roads,15 Geyer Signal, Inc. v. Minnesota
DOT,16 Adarand Constructors, Inc. v. Slater17 (“Adarand VII”), Midwest Fence Corp. v. U.S. DOT, FHWA,
Illinois DOT, Illinois State Toll Highway Authority, et al.,18 Geod Corporation v. New Jersey Transit
Corporation,19 and South Florida Chapter of the A.G.C. v. Broward County, Florida.20The analysis also reviews recent court decisions that involved challenges to MBE/WBE/DBEprograms in other jurisdictions in Section F below, which are instructive to the study and the MDT.The appendix points out recent informative Congressional findings as to discrimination regardingMBE/WBE/DBEs, including relating to the Federal Airport Concessions Disadvantaged BusinessEnterprise (Federal ACDBE) Program,21 and the Federal DBE Program that was continued andreauthorized by the Fixing America’s Surface Transportation Act (2015 FAST Act); which set forthCongressional findings as to discrimination against minority-women-owned business enterprises anddisadvantaged business enterprises, including from disparity studies and other evidence.22 In
8 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of Transportation, et al., 713 F.3d1187, (9th Cir. 2013).9 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005), cert. denied, 546 U.S. 1170 (2006).10 Orion Insurance Group, a Washington Corporation, Ralph G. Taylor, an individual, Plaintiffs v. Washington State Office of Minority &

Woman’s Business Enterprises, United States DOT, et al., 2018 WL 6695345 (9th Cir. 2018), Memorandum opinion (not forpublication), Petition for Rehearing denied, February 2019. Petition for Writ of Certiorari filed with the U.S. Supreme Court onApril 22, 2019, which is pending.11 Mountain West Holding Co., Inc. v. The State of Montana, Montana DOT, et al., 2017 WL 2179120 Memorandum Opinion (Not forPublication) (9th Cir. 2017). The case on remand voluntarily dismissed by stipulation of parties (March 14, 2018).12 M. K. Weeden Construction v State of Montana, Montana DOT, 2013 WL 4774517 (D. Mont. 2013).13 Dunnet Bay Construction Co. v. Borggren, Illinois DOT, et al., 799 F.3d 676, 2015 WL 4934560 (7th Cir. 2015), cert. denied, 2016WL 193809 (2016); Dunnet Bay Construction Co. v. Illinois DOT, et. al. 2014 WL 552213 (C. D. Ill. 2014), affirmed by Dunnet Bay,2015 WL 4934560 (7th Cir. August 19, 2015).14 Northern Contracting, Inc. v. Illinois DOT, 473 F.3d 715 (7th Cir. 2007).15 Sherbrooke Turf, Inc. v. Minnesota DOT and Gross Seed v. Nebraska Department of Roads, 345 F.3d 964 (8th Cir. 2003), cert. denied,541 U.S. 1041 (2004).16 Geyer Signal, Inc. v. Minnesota DOT, 2014 W.L. 1309092 (D. Minn. 2014).17 Adarand Constructors, Inc. v. Slater, Colorado DOT, 228 F.3d 1147 (10th Cir. 2000) (“Adarand VII”).18 Midwest Fence Corp. v. U.S. DOT, Illinois DOT, et al., 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016), cert. denied, 2017 WL 497345(2017).19 Geod Corp. v. New Jersey Transit Corp., 766 F. Supp.2d. 642 (D. N.J. 2010).20 South Florida Chapter of the A.G.C. v. Broward County, Florida, 544 F. Supp.2d 1336 (S.D. Fla. 2008).21 49 CFR Part 23 (Participation of Disadvantaged Business Enterprises in Airport Concessions).22 Pub. L. 114-94, H.R. 22, § 1101(b), December 4, 2015, 129 Stat. 1312.
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October 2018, Congress passed the FAA Reauthorization Act, which also provides Congressionalfindings as to discrimination against MBE/WBE/DBEs, including from disparity studies and otherevidence.23 Most recently, in November 2021, Congress passed the Infrastructure Investment andJobs Act (H.R. 3684 – 117th Congress, Section 1101) that reauthorized the Federal DBE Programbased on findings of continuing discrimination and related barriers posing significant obstacles forMBE/WBE/DBEs.24The analyses of these and other recent cases summarized below, including the Ninth Circuit decisionsin Section D below, AGC, SDC v. Cal. DOT, Western States Paving, Mountain West Holding, Inc., M.K.
Weeden and Orion Insurance Group, are instructive to the disparity study because they are the mostrecent and significant decisions by courts setting forth the legal framework applied to the FederalDBE and ACDBE Programs and their implementation by local and state governments receiving U.S.DOT funds, disparity studies, MBE/WBE/DBE programs, and construing the validity of governmentprograms involving MBE/WBE/DBE/ACDBEs. They also are pertinent in terms of an analysis andconsideration and, if legally appropriate under the strict scrutiny standard, preparation of a narrowlytailored DBE Program by a state DOT implementing the Federal DBE Program and local or stategovernment MBE/WBE/DBE programs submitted in compliance with the case law, and applicablefederal regulations, including 49 CFR Part 26.In Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of
Transportation (“Caltrans”), et al., (“AGC, SDC v. Cal. DOT” or “Caltrans”), the Ninth Circuit in 2013upheld the validity of California DOT’s DBE Program implementing the Federal DBE Program. In
Western States Paving, the Ninth Circuit upheld the validity of the Federal DBE Program, but the Courtheld invalid Washington State DOT’s DBE Program implementing the DBE Federal Program. TheCourt held that mere compliance with the Federal DBE Program by state recipients of federal funds,absent independent and sufficient state-specific evidence of discrimination in the state’stransportation contracting industry marketplace, did not satisfy the strict scrutiny analysis.Following Western States Paving, the USDOT, in particular for agencies, transportation authorities,airports and other governmental entities implementing the Federal DBE Program in states in theNinth Circuit Court of Appeals, recommended the use of disparity studies by recipients of federalfinancial assistance to examine whether or not there is evidence of discrimination and its effects, andhow remedies might be narrowly tailored in developing their DBE Program to comply with theFederal DBE Program.25 The USDOT suggests consideration of both statistical and anecdotal evidence.The USDOT instructs that recipients should ascertain evidence for discrimination and its effectsseparately for each group presumed to be disadvantaged in 49 CFR Part 26.26 The USDOT’s Guidanceprovides that recipients should consider evidence of discrimination and its effects.27

23 Pub L. 115-254, H.R. 302 § 157, October 5, 2018, 132 Stat 3186.24 Pub L. 117-58, H.R. 3684, § 11101(e), November 15, 2021, 135 Stat 443-449.25 Questions and Answers Concerning Response to Western States Paving Company v. Washington State Department of
Transportation (January 2006) [hereinafter USDOT Guidance], available at 71 Fed. Reg. 14,775 andhttp://www.fhwa.dot.gov/civilrights/dbe_memo_a5.htm; see 49 CFR § 26.9; see, also, 49 CFR Section 26.45.26 USDOT Guidance, available at http://www.fhwa.dot.gov/civilrights/dbe_memo_a5.htm (January 2006)27 Id.
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The USDOT’s Guidance is recognized by the federal regulations as “valid and express the officialpositions and views of the Department of Transportation”28 for states in the Ninth Circuit.In Western States Paving, the United States intervened to defend the Federal DBE Program’s facialconstitutionality, and, according to the Court, stated “that [the Federal DBE Program’s] race consciousmeasures can be constitutionally applied only in those states where the effects of discrimination arepresent.”29 Accordingly, the USDOT advised federal aid recipients that any use of race-consciousmeasures must be predicated on evidence that the recipient has concerning discrimination or itseffects within the local transportation contracting marketplace.30The Ninth Circuit Court of Appeals and the United States District Court for the Eastern District ofCalifornia in AGC, San Diego Chapter, Inc. v. California DOT, et al. held that Caltrans’ implementation ofthe Federal DBE Program is constitutional.31 The Ninth Circuit found that Caltrans’ DBE Programimplementing the Federal DBE Program was constitutional and survived strict scrutiny by: (1) havinga strong basis in evidence of discrimination within the California transportation contracting industrybased in substantial part on the evidence from the Disparity Study conducted for Caltrans; and (2)being “narrowly tailored” to benefit only those groups that have actually suffered discrimination.The District Court had held that the “Caltrans DBE Program is based on substantial statistical andanecdotal evidence of discrimination in the California contracting industry,” satisfied the strictscrutiny standard, and is “clearly constitutional” and “narrowly tailored” under Western States Pavingand the Supreme Court cases.32There are other recent cases in the Ninth Circuit instructive for the study, including as follows:In Mountain West Holding Co., Inc. v. The State of Montana, Montana DOT, et al.,33 the Ninth Circuit andthe district court applied the decision in Western States,34 and the decision in AGC, San Diego v.
California DOT,35 as establishing the law to be followed in this case. The district court noted that in
Western States, the Ninth Circuit held that a state’s implementation of the Federal DBE Program canbe subject to an as-applied constitutional challenge, despite the facial validity of the Federal DBEProgram.36 The Ninth Circuit and the district court stated the Ninth Circuit has held that whether astate’s implementation of the DBE Program “is narrowly tailored to further Congress’s remedialobjective depends upon the presence or absence of discrimination in the State’s transportation
28 Id., 49 CFR § 26.9; See, 49 CFR § 23.13.29 Western States Paving, 407 F.3d at 996; see, also, Br. for the United States, at 28 (April 19, 2004).30 DOT Guidance, available at 71 Fed. Reg. 14,775 and http://www.fhwa.dot.gov/civilrights/dbe_memo_a5.htm (January 2006).31 Associated General Contractors of America, San Diego Chapter, Inc. v. California DOT, 713 F.3d 1187 (9th Cir. April 16, 2013);

Associated General Contractor of America, San Diego Chapter, Inc. v. California DOT, U.S.D.C. E.D. Cal., Civil Action No.S:09-cv-01622, Slip Opinion (E.D. Cal. April 20, 2011) appeal dismissed based on standing, on other grounds Ninth Circuit held Caltrans’DBE Program constitutional, Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of
Transportation, et al., 713 F.3d 1187, (9th Cir. April 16, 2013).32 Id., Associated General Contractors of America, San Diego Chapter, Inc. v. California DOT, Slip Opinion Transcript of U.S. DistrictCourt at 42-56.33 2017 WL 2179120 (9th Cir. 2017), Memorandum opinion, (Not for Publication), dismissing in part, reversing in part andremanding the U.S. District Court decision at 2014 WL 6686734 (D. Mont. 2014).34 407 F.3d 983 (9th Cir. 2005)35 713 F.3d 1187 (9th Cir. 2013)36 2014 WL 6686734 at *2 (D. Mont. 2014)
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contracting industry.”37 The Ninth Circuit in Mountain West also pointed out it had held that “evenwhen discrimination is present within a State, a remedial program is only narrowly tailored if itsapplication is limited to those minority groups that have actually suffered discrimination.”38Montana, the Court found, bears the burden to justify any racial classifications. Id. In an as-appliedchallenge to a state’s DBE contracting program, “(1) the state must establish the presence ofdiscrimination within its transportation contracting industry, and (2) the remedial program must be‘limited to those minority groups that have actually suffered discrimination.’”39 Discrimination maybe inferred from “a significant statistical disparity between the number of qualified minoritycontractors willing and able to perform a particular service and the number of such contractorsactually engaged by the locality or the locality’s prime contractors.”40The Ninth Circuit reversed the District Court’s grant of summary judgment to Montana based onissues of fact as to the evidence and remanded the case for trial. The Mountain West case was settledand voluntarily dismissed by the parties on remand in 2018.The District Court decision in the Ninth Circuit in Montana, M.K. Weeden,41 followed the AGC, SDC v.
Caltrans Ninth Circuit decision, and held as valid and constitutional the Montana Department ofTransportation’s implementation of the Federal DBE Program.Another recent case in the Ninth Circuit is Orion Insurance Group; Ralph G. Taylor, Plaintiffs v.
Washington State Office of Minority & Women’s Business Enterprises, United States DOT, et. al.42Plaintiffs, Orion Insurance Group (“Orion”) and its owner Ralph Taylor, filed this case allegingviolations of federal and state law due to the denial of their application for Orion to be considered aDBE under federal law.Plaintiff Taylor received results from a genetic ancestry test that estimated he was 90 percentEuropean, 6 percent Indigenous American, and 4 percent Sub-Saharan African. Taylor submitted anapplication to OMWBE seeking to have Orion certified as a MBE under Washington State law. Tayloridentified himself as Black. His application was initially rejected, but after Taylor appealed, OMWBEvoluntarily reversed their decision and certified Orion as an MBE. Plaintiffs submitted to OMWBEOrion’s application for DBE certification under federal law. Taylor identified himself as Black andNative American in the Affidavit of Certification.Orion’s DBE application was denied because there was insufficient evidence that: he was a member ofa racial group recognized under the regulations; was regarded by the relevant community as eitherBlack or Native American; or that he held himself out as being a member of either group. OMWBE
37 Mountain West, 2014 WL 6686734 at *2, quoting Western States, at 997-998, and Mountain West, 2017 WL 2179120 at *2 (9thCir. 2017) Memorandum, at 5-6, quoting AGC, San Diego v. California DOT, 713 F.3d 1187, 1196. The case on remand voluntarilydismissed by stipulation of parties (March 14, 2018).38 Mountain West, 2017 WL 2179120 at *2, Memorandum, at 6, and 2014 WL 6686734 at *2, quoting Western States, 407 F.3d at997-999.39 Mountain West, 2017 WL 2179120 at *2 (9th Cir.), Memorandum, at 6-7, quoting, Assoc. Gen. Contractors of Am. v. Cal. Dep’t of

Transp., 713 F.3d 1187, 1196 (9th Cir. 2013) (quoting W. States Paving, 407 F.3d at 997-99).40 Mountain West, 2017 WL 2179120 at *2 (9th Cir.), Memorandum, at 6-7, quoting, City of Richmond v. J.A. Croson Co., 488 U.S. 469,509 (1989).41 M.K. Weeden, 2013 WL 4774517.42 2018 WL 6695345 (9th Cir. December 19, 2018)(Memorandum)(Not for Publication).
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found the presumption of disadvantage was rebutted and the evidence was insufficient to showTaylor was socially and economically disadvantaged.The District court held OMWBE did not act arbitrarily or capriciously when it found the presumptionwas rebutted that Taylor was socially and economically disadvantaged because there was insufficientevidence he was either Black or Native American. By requiring individualized determinations ofsocial and economic disadvantage, the court found the Federal DBE Program requires states toextend benefits only to those who are actually disadvantaged.The District court dismissed the claim that, on its face, the Federal DBE Program violates the EqualProtection Clause, and the claim that the Defendants, in applying the Federal DBE Program to him,violated the Equal Protection Clause. The court found no evidence that the application of the federalregulations was done with an intent to discriminate against mixed-race individuals or with racialanimus, or creates a disparate impact on mixed-race individuals. The court held Plaintiffs failed toshow that either the State or Federal Defendants had no rational basis for the difference in treatment.The District court dismissed claims that the definitions of “Black American” and “Native American” inthe DBE regulations are impermissibly vague. Plaintiffs’ claims were dismissed against the StateDefendants for violation of Title VI because Plaintiffs failed to show the State engaged in intentionalracial discrimination. The DBE regulations’ requirement that the State make decisions based on racewas held constitutional.On appeal, the Ninth Circuit in affirming the District court held it correctly dismissed Taylor’s claimsagainst Acting Director of the USDOT’s Office of Civil Rights, in her individual capacity, Taylor’sdiscrimination claims under 42 U.S.C. §1983 because the federal defendants did not act “under coloror state law,” Taylor’s claims for damages because the United States has not waived its sovereignimmunity, and Taylor’s claims for equitable relief under 42 U.S.C. §2000d because the Federal DBEProgram does not qualify as a “program or activity” within the meaning of the statute.The Ninth Circuit held OMWBE did not act in an arbitrary and capricious manner when it determinedit had a “well-founded reason” to question Taylor’s membership claims, determined that Taylor didnot qualify as a “socially and economically disadvantaged individual,” and when it affirmed the state’sdecision was supported by substantial evidence and consistent with federal regulations. The courtheld the USDOT “articulated a rational connection” between the evidence and the decision to denyTaylor’s application for certification.Also, in a split in approach with the Ninth Circuit regarding the legal standard, burden and analysis inconnection with a state government implementing the Federal DBE Program, the Seventh CircuitCourt of Appeals in Midwest Fence Corp. v. U.S. DOT, FHWA, Illinois DOT, Illinois State Toll Highway
Authority, et al.,43 and in Dunnet Bay Construction Co. v. Borggren, Illinois DOT, et al.,44 upheld theimplementation of the Federal DBE Program by the Illinois DOT (IDOT).45 The court held Dunnet Baylacked standing to challenge the IDOT DBE Program, and that even if it had standing, any otherfederal claims were foreclosed by the Northern Contracting v. Illinois DOT, et al. decision because
43 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016).44 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016).45 799 F. 3d 676, 2015 WL 4934560 (7th Cir. 2015).
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there was no evidence IDOT exceeded its authority under federal law.46 The Seventh Circuit mostrecently in Midwest Fence also held the Federal DBE Program is facially constitutional, and upheld theimplementation of that federal Program by IDOT in its DBE Program following the Northern
Contracting decision. These cases are reviewed in detail in Section E below. The Seventh Circuitagreed with the Eighth, Ninth, and Tenth Circuits that the Federal DBE Program is narrowly tailoredon its face, and thus survives strict scrutiny.47These decisions regarding a state DOT implementing the Federal DBE Program and MBE/WBE/DBEcases throughout the country will be analyzed in more detail in the Appendix below.The appendix points out recent informative Congressional findings as to discrimination regardingMBE/WBE/DBEs, including relating to the Federal DBE Program that was continued andreauthorized by the Fixing America’s Surface Transportation Act (2015 FAST Act); which set forthCongressional findings as to discrimination against minority-women-owned business enterprises anddisadvantaged business enterprises, including from disparity studies and other evidence.48 And,Congress recently passed legislation in November 2021, which was signed by the President, (H.R.3684 - 117th Congress, Section 11101, Infrastructure Investment and Jobs Act of 2021)49 that againreauthorized the Federal DBE Program and its implementation by local and state governments basedon evidence and findings of continuing discrimination and related barriers posing significantobstacles for MBE/WBE/DBEs. It also is instructive that recently there were Congressional findingsas to discrimination regarding MBE/WBE/DBEs relating to the Federal Airport ConcessionsDisadvantaged Business Enterprise (Federal ACDBE) Program.50It is noteworthy and instructive to the study that the U.S. Department of Justice in January 2022 veryrecently issued a report: "The Compelling Interest to Remedy the Effects of Discrimination in FederalContracting: A Survey of Recent Evidence." This report “summarizes recent evidence required tojustify the use of race- and sex-conscious provisions in federal contracting programs.” The "Notice ofReport on Lawful Uses of Race or Sex in Federal Contracting Programs" is published in the FederalRegister, Vol. 87 at page 4955, January 31, 2022. This notice announces the availability on theDepartment of Justice’s website of the "updated report regarding the legal and evidentiaryframeworks that justify the continued use of race or sex, in appropriate circumstances, by federalagencies to remedy the current and lingering effects of past discrimination in federal contractingprograms." The report is available on the Department of Justice’s website at:https://www.justice.gov/crt/page/file/1463921/download.
B. U.S. Supreme Court Cases
1. City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989). In Croson, the U.S. Supreme
Court struck down the City of Richmond’s “set-aside” program as unconstitutional
because it did not satisfy the strict scrutiny analysis applied to “race-based”

46 Id.47 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016)48 Pub. L. 114-94, H.R. 22, § 1101(b), December 4, 2015, 129 Stat. 1312 49 CFR Part 26.49 Pub. L. 117-58; H.R. 3684 – 117th Congress (2021), § 11101(e), November 15, 2021, 135 Stat 443-449.50 49 CFR Part 23 (Participation of Disadvantaged Business Enterprises in Airport Concessions).
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governmental programs.51 J.A. Croson Co. (“Croson”) challenged the City of Richmond’s
minority contracting preference plan, which required prime contractors to subcontract
at least 30 percent of the dollar amount of contracts to one or more Minority Business
Enterprises (“MBE”). In enacting the plan, the City cited past discrimination and an
intent to increase minority business participation in construction projects as motivating
factors.The Supreme Court held the City of Richmond’s “set-aside” action plan violated the Equal ProtectionClause of the Fourteenth Amendment. The Court applied the “strict scrutiny” standard, generallyapplicable to any race-based classification, which requires a governmental entity to have a“compelling governmental interest” in remedying past identified discrimination and that anyprogram adopted by a local or state government must be “narrowly tailored” to achieve the goal ofremedying the identified discrimination.The Court determined that the plan neither served a “compelling governmental interest” nor offereda “narrowly tailored” remedy to past discrimination. The Court found no “compelling governmentalinterest” because the City had not provided “a strong basis in evidence for its conclusion that [race-based] remedial action was necessary.”52 The Court held the City presented no direct evidence of anyrace discrimination on its part in awarding construction contracts or any evidence that the City’sprime contractors had discriminated against minority-owned subcontractors.53 The Court also foundthere were only generalized allegations of societal and industry discrimination coupled with positivelegislative motives. The Court concluded that this was insufficient evidence to demonstrate acompelling interest in awarding public contracts on the basis of race.Similarly, the Court held the City failed to demonstrate that the plan was “narrowly tailored” forseveral reasons, including because there did not appear to have been any consideration of race-neutral means to increase minority business participation in city contracting, and because of the overinclusiveness of certain minorities in the “preference” program (for example, Aleuts) without anyevidence they suffered discrimination in Richmond.54The Court stated that reliance on the disparity between the number of prime contracts awarded tominority firms and the minority population of the City of Richmond was misplaced. There is no doubt,the Court held, that “[w]here gross statistical disparities can be shown, they alone in a proper casemay constitute prima facie proof of a pattern or practice of discrimination” under Title VII.55 But it isequally clear that “[w]hen special qualifications are required to fill particular jobs, comparisons to thegeneral population (rather than to the smaller group of individuals who possess the necessaryqualifications) may have little probative value.”56The Court concluded that where special qualifications are necessary, the relevant statistical pool forpurposes of demonstrating discriminatory exclusion must be the number of minorities qualified to
51 488 U.S. 469 (1989).52 488 U.S. at 500, 510.53 488 U.S. at 480, 505.54 488 U.S. at 507-510.55 488 U.S. at 501, quoting Hazelwood School Dist. v. United States, 433 U.S. 299, 307–308, 97 S.Ct. 2736, 2741.56 488 U.S. at 501 quoting Hazelwood, 433 U.S. at 308, n. 13, 97 S.Ct., at 2742, n. 13.
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undertake the particular task. The Court noted that “the city does not even know how many MBE’s inthe relevant market are qualified to undertake prime or subcontracting work in public constructionprojects.”57 “Nor does the city know what percentage of total city construction dollars minority firmsnow receive as subcontractors on prime contracts let by the city.”58The Supreme Court stated that it did not intend its decision to preclude a state or local governmentfrom “taking action to rectify the effects of identified discrimination within its jurisdiction.”59 TheCourt held that “[w]here there is a significant statistical disparity between the number of qualifiedminority contractors willing and able to perform a particular service and the number of suchcontractors actually engaged by the locality or the locality’s prime contractors, an inference ofdiscriminatory exclusion could arise.”60The Court said: “If the City of Richmond had evidence before it that nonminority contractors weresystematically excluding minority businesses from subcontracting opportunities it could take actionto end the discriminatory exclusion.”61 “Under such circumstances, the city could act to dismantle theclosed business system by taking appropriate measures against those who discriminate on the basisof race or other illegitimate criteria.” “In the extreme case, some form of narrowly tailored racialpreference might be necessary to break down patterns of deliberate exclusion.”62The Court further found “if the City could show that it had essentially become a ‘passive participant’in a system of racial exclusion practiced by elements of the local construction industry, we think itclear that the City could take affirmative steps to dismantle such a system. It is beyond dispute thatany public entity, state or federal, has a compelling interest in assuring that public dollars, drawnfrom the tax contributions of all citizens, do not serve to finance the evil of private prejudice.”63
2. Adarand Constructors, Inc. v. Pena (“Adarand I”), 515 U.S. 200 (1995). In Adarand I,
the U.S. Supreme Court extended the holding in Croson and ruled that all federal
government programs that use racial or ethnic criteria as factors in procurement
decisions must pass a test of strict scrutiny in order to survive constitutional muster.The cases interpreting Croson and Adarand I are the most recent and significant decisions by federalcourts setting forth the legal framework for disparity studies as well as the predicate to satisfy theconstitutional strict scrutiny standard of review, which applies to the implementation of the FederalDBE Program and ACDBE Program by recipients of federal funds.
C. The Legal Framework Applied to State and Local Government
MBE/WBE/DBE Programs and Their Implementation of the Federal DBE and
ACDBE Programs

57 488 U.S. at 502.58 Id.59 488 U.S. at 509.60 Id.61 488 U.S. at 509.62 Id.63 488 U.S. at 492.
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The following provides an analysis for the legal framework focusing on recent key cases regardingstate DOT DBE programs and state and local government DBE programs implementing the FederalDBE and ACDBE Programs and federal regulations, state and local government MBE/WBE/DBEprograms, and their implications for a disparity study. The recent decisions involving these programs,the Federal DBE Program, and its implementation by state DOTs and state and local government DBEprograms, are instructive because they concern the strict scrutiny analysis, the legal framework inthis area, challenges to the validity of MBE/WBE/DBE programs, and an analysis of disparity studies,and implementation of the Federal DBE and ACDBE Programs by local and state governmentrecipients of federal financial assistance (U.S. DOT funds) based on 49 CFR Part 26 and 49 CFRPart 23.
The Federal DBE Program (and ACDBE Program) Implemented By State or Local
Governments. It is instructive to analyze the Federal DBE Program and its
implementation by state and local governments because the Program on its face and as
applied by state and local governments has survived challenges to its constitutionality,
concerned application of the strict scrutiny standard, considered findings as to
disparities, discrimination and barriers to MBE/WBE/DBEs, examined narrow tailoring
by local and state governments of their DBE program implementing the federal
program, and involved consideration of disparity studies. The cases involving the
Program and its implementation by state DOTs and state and local governments are
informative, recent and applicable to the legal framework regarding state DOT DBE
programs and MBE/WBE/DBE state and local government programs, and disparity
studies.After the Adarand decision, the U.S. Department of Justice in 1996 conducted a study of evidence onthe issue of discrimination in government construction procurement contracts, which Congress reliedupon as documenting a compelling governmental interest to have a federal program to remedy theeffects of current and past discrimination in the transportation contracting industry for federally-funded contracts.64Subsequently, in 1998, Congress passed the Transportation Equity Act for the 21st Century (“TEA-21”), which authorized the United States Department of Transportation to expend funds for federalhighway programs for 1998 - 2003. Pub.L. 105-178, Title I, § 1101(b), 112 Stat. 107, 113 (1998). TheUSDOT promulgated new regulations in 1999 contained at 49 CFR Part 26 to establish the currentFederal DBE Program. The TEA-21 was subsequently extended in 2003, 2005 and 2012. Thereauthorization of TEA-21 in 2005 was for a five-year period from 2005 to 2009. Pub.L. 109-59, TitleI, § 1101(b), August 10, 2005, 119 Stat. 1153-57 (“SAFETEA”). In July 2012, Congress passed theMoving Ahead for Progress in the 21st Century Act (“MAP-21”).65 In December 2015, Congress passedthe Fixing America’s Surface Transportation Act (“FAST Act”).66 In October 2018, Congress passed theFAA Reauthorization Act.67 Most recently, in November 2021, Congress passed the InfrastructureInvestment and Jobs Act (H.R. 3684 – 117th Congress, Section 11101) that reauthorized the Federal
64 Appendix-The Compelling Interest for Affirmative Action in Federal Procurement, 61 Fed. Reg. 26,050, 26,051-63 & nn. 1-136(May 23, 1996) (hereinafter “The Compelling Interest”); see Adarand VII, 228 F.3d at 1167-1176, citing The Compelling Interest.65 Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.66 Pub. L. 114-94, H.R. 22, § 1101(b), December 4, 2015, 129 Stat. 1312.67 Pub L. 115-254, H.R. 302 § 157, October 5, 2018, 132 Stat 3186.
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DBE Program based on evidence and findings of continuing discrimination and related barriers foundto cause significant obstacles for MBE/WBE/DBEs.68As noted above, the U.S. Department of Justice in January 2022 issued a report that updated its 1996report: "The Compelling Interest to Remedy the Effects of Discrimination in Federal Contracting: ASurvey of Recent Evidence," which “summarizes recent evidence required to justify the use of race-and sex-conscious provisions in federal contracting programs.” The "Notice of Report on Lawful Usesof Race or Sex in Federal Contracting Programs" is published in the Federal Register, Vol. 87 at page4955, January 31, 2022. This "updated report regarding the legal and evidentiary frameworks thatjustify the continued use of race or sex, in appropriate circumstances, by federal agencies to remedythe current and lingering effects of past discrimination in federal contracting programs" is availableon the Department of Justice’s website at:https://www.justice.gov/crt/page/file/1463921/download.The Federal DBE Program provides requirements for federal aid recipients and accordingly changedhow recipients of federal funds implement the Federal DBE Program for federally-assisted contracts.The federal government determined that there is a compelling governmental interest for race- andgender-based programs at the national level, and that the program is narrowly tailored because of thefederal regulations, including the flexibility in implementation provided to individual federal aidrecipients by the regulations. State and local governments are not required to implement race- andgender-based measures where they are not necessary to achieve DBE goals and those goals may beachieved by race- and gender-neutral measures.69The Federal DBE and ACDBE Programs established responsibility for implementing the DBE andACDBE Programs to state and local government recipients of federal funds. A recipient of federalfinancial assistance must set an annual DBE and/or ACDBE goals specific to conditions in the relevantmarketplace. Even though an overall annual 10 percent aspirational goal applies at the federal level, itdoes not affect the goals established by individual state or local governmental recipients. The FederalDBE and ACDBE Programs outline certain steps a state or local government recipient can follow inestablishing a goal, and USDOT considers and must approve the goal and the recipient’s DBE andACDBE programs. The implementation of the Federal DBE and ACDBE Programs are substantially inthe hands of the state or local government recipient and is set forth in detail in the federalregulations, including 49 CFR Part 26 and section 26.45, and 49 CFR §§ 23.41-51.Provided in 49 CFR § 26.45 and 49 CFR §§ 23.41-51 are instructions as to how recipients of federalfunds should set the overall goals for their DBE programs. In summary, the recipient establishes abase figure for relative availability of DBEs.70 This is accomplished by determining the relativenumber of ready, willing, and able DBEs and ACDBEs in the recipient’s market.71 Second, the recipientmust determine an appropriate adjustment, if any, to the base figure to arrive at the overall goal.72There are many types of evidence considered when determining if an adjustment is appropriate,
68 Pub. L. 117-58, H.R. 3684 § 11101(e), November 15, 2021, 135 Stat 443-449.69 49 CFR § 26.51; see 49 CFR § 23.25.70 49 CFR § 26.45(a), (b), (c); 49 CFR § 23.51(a), (b), (c).71 Id.72 Id. at § 26.45(d); Id. at § 23.51(d).
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according to 49 CFR § 26.45(d) and 49 CFR §23.51(d). These include, among other types, the currentcapacity of DBEs and ACDBEs to perform work on the recipient’s contracts as measured by thevolume of work DBEs and ACDBEs have performed in recent years. If available, recipients considerevidence from related fields that affect the opportunities for DBEs and ACDBEs to form, grow, andcompete, such as statistical disparities between the ability of DBEs and ACDBEs to obtain financing,bonding, and insurance, as well as data on employment, education, and training.73 This process, basedon the federal regulations, aims to establish a goal that reflects a determination of the level of DBEand ACDBE participation one would expect absent the effects of discrimination.74Further, the Federal DBE and ACDBE Programs require state and local government recipients offederal funds to assess how much of the DBE and ACDBE goals can be met through race- and gender-neutral efforts and what percentage, if any, should be met through race- and gender-based efforts.75 Astate or local government recipient is responsible for seriously considering and determining race-and gender-neutral measures that can be implemented.76Federal aid recipients are to certify DBEs and ACDBEs according to their race/gender, size, net worthand other factors related to defining an economically and socially disadvantaged business as outlinedin 49 CFR §§ 26.61-26.73.77
Infrastructure Investment and Jobs Act of 2021, F.A.A. Reauthorization Act of 2018, FAST Act and
MAP-21. In November 2021, Congress passed the Infrastructure Investment and Jobs Act (H.R. 3684– 117th Congress, Section 11101(e)) that reauthorized the Federal DBE Program based on findings ofcontinuing discrimination and related barriers that cause significant obstacles for MBE/WBE/DBEs.78Previously, in October 2018, December 2015 and in July 2012, Congress passed the F.A.A.Reauthorization Act, FAST Act and MAP-21, respectively, which made “Findings” that “discriminationand related barriers continued to pose significant obstacles for minority- and women-ownedbusinesses seeking to do business in airport-related markets,” in “federally-assisted surfacetransportation markets,” and that the continuing barriers “merit the continuation” of the FederalACDBE Program and the Federal DBE Program.79 Congress also found in the InfrastructureInvestment and Jobs Act of 2021, the F.A.A. Reauthorization Act of 2018, the FAST Act and MAP-21that it received and reviewed testimony and documentation of race and gender discrimination which“provide a strong basis that there is a compelling need for the continuation of the” Federal DBEProgram and the Federal ACDBE Program.80
Infrastructure Investment and Jobs Act of 2021 (November 15, 2021)

73 Id.74 49 CFR § 26.45(b)-(d); 49 CFR § 23.51.75 49 CFR § 26.51; 49 CFR § 23.51(a).76 49 CFR § 26.51(b); 49 CFR § 23.25.77 49 CFR §§ 26.61-26.73; 49 CFR §§ 23.31-23.3978 Pub. L. 117-58, H.R. 3684 § 11101(e), November 15, 2021, 135 Stat 443-449.79 Pub L. 115-254, H.R. 302 § 157, October 5, 2018, 132 Stat 3186; Pub L. 114-94, H.R. 22, §1101(b), December 4, 2015, 129 Stat1312; Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.80 Id. at Pub L. 115-254, H.R. 302 § 157, October 5, 2018, 132 Stat 3186; Pub L. 114-94. H.R. 22, § 1101(b)(1) (2015).
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SEC. 11101. Authorization of Appropriations.(e) Disadvantaged Business Enterprises-(1) FINDINGS- Congress finds that—(A) while significant progress has occurred due to the establishment of the disadvantaged businessenterprise program, discrimination and related barriers continue to pose significant obstacles forminority- and women-owned businesses seeking to do business in federally assisted surfacetransportation markets across the United States;(B) the continuing barriers described in subparagraph (A) merit the continuation of thedisadvantaged business enterprise program;(C) Congress has received and reviewed testimony and documentation of race and genderdiscrimination from numerous sources, including congressional hearings and roundtables, scientificreports, reports issued by public and private agencies, news stories, reports of discrimination byorganizations and individuals, and discrimination lawsuits, which show that race- and gender-neutralefforts alone are insufficient to address the problem;(D) the testimony and documentation described in subparagraph (C) demonstrate thatdiscrimination across the United States poses a barrier to full and fair participation in surfacetransportation-related businesses of women business owners and minority business owners and hasimpacted firm development and many aspects of surface transportation-related business in thepublic and private markets; and(E) the testimony and documentation described in subparagraph (C) provide a strong basis that thereis a compelling need for the continuation of the disadvantaged business enterprise program toaddress race and gender discrimination in surface transportation-related business.Therefore, Congress in the Infrastructure Investment and Jobs Act passed on November 15, 2022found based on testimony, evidence and documentation updated since the FAST Act adopted in 2015and MAP-21 adopted in 2012, as follows: (1) discrimination and related barriers continue to posesignificant obstacles for minority- and women-owned businesses seeking to do business in federallyassisted surface transportation markets across the United States; (2) the continuing barriersdescribed in § 11101(e), subparagraph (A) above merit the continuation of the disadvantagedbusiness enterprise program; and (3) there is a compelling need for the continuation of thedisadvantaged business enterprise program to address race and gender discrimination in surfacetransportation-related business.81
F.A.A. Reauthorization Act of 2018 (October 5, 2018)

 Extended the FAA DBE and ACDBE programs for five years.
 Contains an additional prompt payment provision.
81 Pub. L. 117-58, H.R. 3684 § 11101(e), November 15, 2021, 135 Stat 443-449.
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 Increases in the size cap for highway, street, and bridge construction for constructionfirms working on airport improvement projects.
 Establishes Congressional findings of discrimination that provides a strong basis there isa compelling need for the continuation of the airport DBE program and the ACDBEprogram to address race and gender discrimination in airport related business.
SEC. 157 MINORITY AND DISADVANTAGED BUSINESS PARTICIPATION.(a) Findings. Congress finds the following:(1) While significant progress has occurred due to the establishment of the airport disadvantagedbusiness enterprise program (sections 47107(e) and 47113 of title 49, United States Code),discrimination and related barriers continue to pose significant obstacles for minority- and women-owned businesses seeking to do business in airport-related markets across the nation. Thesecontinuing barriers merit the continuation of the airport disadvantaged business enterprise program.(2) Congress has received and reviewed testimony and documentation of race and genderdiscrimination from numerous sources, including congressional hearings and roundtables,scientificreports, reports issued by public and private agencies, news stories, reports of discrimination byorganizations and individuals, and discrimination lawsuits. This testimony and documentation showsthat race- and gender-neutral efforts alone are insufficient to address the problem.(3) This testimony and documentation demonstrates that discrimination across the nation poses abarrier to full and fair participation in airport-related businesses of women business owners andminority business owners in the racial groups detailed in 49 C.F.R. Parts 23 and 26, and has impactedfirm development and many aspects of airport-related business in the public and private markets.(4) This testimony and documentation provides a strong basis that there is a compelling need for thecontinuation of the airport DBE program and the ACDBE program to address race and genderdiscrimination in airport related business.
Fixing America's Surface Transportation Act or the “FAST Act” (December 4, 2015)On December 3, 2015, the Fixing America's Surface Transportation Act or the ``FAST Act'' was passedby Congress, and it was signed by the President on December 4, 2015, as a five year surfacetransportation authorization law, which was extended by the Infrastructure Investment and Jobs Actof 2021. The FAST Act continued the Federal DBE Program and makes the following “Findings” inSection 1101 (b) of the Act:
SEC. 1101. Authorization of Appropriations.(b) Disadvantaged Business Enterprises-(1) FINDINGS- Congress finds that—
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(A) while significant progress has occurred due to the establishment of the disadvantaged businessenterprise program, discrimination and related barriers continue to pose significant obstacles forminority- and women-owned businesses seeking to do business in federally assisted surfacetransportation markets across the United States;(B) the continuing barriers described in subparagraph (A) merit the continuation of thedisadvantaged business enterprise program;(C) Congress has received and reviewed testimony and documentation of race and genderdiscrimination from numerous sources, including congressional hearings and roundtables, scientificreports, reports issued by public and private agencies, news stories, reports of discrimination byorganizations and individuals, and discrimination lawsuits, which show that race- and gender-neutralefforts alone are insufficient to address the problem;(D) the testimony and documentation described in subparagraph (C) demonstrate thatdiscrimination across the United States poses a barrier to full and fair participation in surfacetransportation-related businesses of women business owners and minority business owners and hasimpacted firm development and many aspects of surface transportation-related business in thepublic and private markets; and(E) the testimony and documentation described in subparagraph (C) provide a strong basis that thereis a compelling need for the continuation of the disadvantaged business enterprise program toaddress race and gender discrimination in surface transportation-related business.Thus, Congress in the FAST Act found based on testimony and documentation of race and genderdiscrimination that there was “a compelling need for the continuation of the” Federal DBE Program.82
MAP-21 (July 2012). In the 2012 Moving Ahead for Progress in the 21st Century Act (MAP-21),Congress provided “Findings” that “discrimination and related barriers” “merit the continuation ofthe” Federal DBE Program.83 In MAP-21, Congress specifically found as follows:“(A) while significant progress has occurred due to the establishment of thedisadvantaged business enterprise program, discrimination and related barrierscontinue to pose significant obstacles for minority- and women-owned businessesseeking to do business in federally-assisted surface transportation markets across theUnited States;(B) the continuing barriers described in subparagraph (A) merit the continuation ofthe disadvantaged business enterprise program;(C) Congress has received and reviewed testimony and documentation of race andgender discrimination from numerous sources, including congressional hearings androundtables, scientific reports, reports issued by public and private agencies, newsstories, reports of discrimination by organizations and individuals, and discrimination
82 Pub L. 114-94, H.R. 22, § 1101(b),December 4, 2015, 129 Stat 1312.83 Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.
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lawsuits, which show that race- and gender-neutral efforts alone are insufficient toaddress the problem;(D) the testimony and documentation described in subparagraph (C) demonstrate thatdiscrimination across the United States poses a barrier to full and fair participation insurface transportation-related businesses of women business owners and minoritybusiness owners and has impacted firm development and many aspects of surfacetransportation-related business in the public and private markets; and(E) the testimony and documentation described in subparagraph (C) provide a strongbasis that there is a compelling need for the continuation of the disadvantagedbusiness enterprise program to address race and gender discrimination in surfacetransportation-related business.”84Congress in MAP-21, therefore, determined based on testimony and documentation of race andgender discrimination that there was “a compelling need for the continuation of the” Federal DBEProgram.85
USDOT Final Rule, 76 Fed. Reg. 5083 (January 28, 2011). The United States Department
of Transportation promulgated a Final Rule on January 28, 2011, effective February 28,
2011, 76 Fed. Reg. 5083 (January 28, 2011) (“2011 Final Rule”) amending the Federal
DBE Program at 49 CFR Part 26.The Department stated in the 2011 Final Rule with regard to disparity studies and in calculatinggoals, that it agrees “it is reasonable, in calculating goals and in doing disparity studies, to considerpotential DBEs (e.g., firms apparently owned and controlled by minorities or women that have notbeen certified under the DBE Program) as well as certified DBEs. This is consistent with good practicein the field as well as with DOT guidance.”86The United States DOT in the 2011 Final Rule stated that there was a continuing compelling need forthe DBE Program.87 The DOT concluded that, as court decisions have noted, the DOT’s DBEregulations and the statutes authorizing them, “are supported by a compelling need to addressdiscrimination and its effects.”88 The DOT said that the “basis for the program has been established byCongress and applies on a nationwide basis…”, noted that both the House and Senate Federal AviationAdministration (“FAA”) Reauthorization Bills contained findings reaffirming the compelling need forthe program, and referenced additional information presented to the House of Representatives in aMarch 26, 2009 hearing before the Transportation and Infrastructure Committee, and a Departmentof Justice document entitled “The Compelling Interest for Race- and Gender-Conscious FederalContracting Programs: A Decade Later An Update to the May 23, 1996 Review of Barriers forMinority- and Women-Owned Businesses.”89 This information, the DOT stated, “confirms the
84 Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.85 Id.86 76 F.R. at 5092.87 76 F.R. at 5095.88 76 F.R. at 5095.89 Id.



FINAL REPORT APPENDIX B, PAGE 17

continuing compelling need for race- and gender-conscious programs such as the DOT DBEProgram.”90Thus, the implementation of the Federal DBE Program by state and local governments, theapplication of the strict scrunity standard to the state and local government DBE programs, theanalysis applied by the courts in challenges to state and local government DBE programs, and theevidentiary basis and findings relied upon by Congress and the federal government regarding theProgram and its implementation are informative and instructive to state DOTs and state and localgovernments and this study.
1. Strict scrutiny analysis. A race- and ethnicity-based program implemented by a state or localgovernment is subject to the strict scrutiny constitutional analysis.91 The strict scrutiny analysis iscomprised of two prongs:
 The program must serve an established compelling governmental interest; and
 The program must be narrowly tailored to achieve that compelling governmentinterest.92
a. The Compelling Governmental Interest Requirement. The first prong of the strict scrutiny analysisrequires a governmental entity to have a “compelling governmental interest” in remedying pastidentified discrimination in order to implement a race- and ethnicity-based program.93 State and localgovernments cannot rely on national statistics of discrimination in an industry to draw conclusionsabout the prevailing market conditions in their own regions.94 Rather, state and local governmentsmust measure discrimination in their state or local market. However, that is not necessarily confinedby the jurisdiction’s boundaries.95The federal courts have held that, with respect to the Federal DBE Program, recipients of federalfunds, such as state DOTs, do not need to independently satisfy this prong because Congress hassatisfied the compelling interest test of the strict scrutiny analysis.96 The federal courts also have held
90 Id.91 Croson, 448 U.S. at 492-493; Adarand Constructors, Inc. v. Pena (Adarand I), 515 U.S. 200, 227 (1995); see, e.g., Fisher v. University

of Texas, 133 S.Ct. 2411 (2013); Midwest Fence v. Illinois DOT, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); AGC, SDC v. Caltrans,713 F.3d 1187, 1195-1200 (9th Cir. 2013); H.B. Rowe Co., Inc. v. NCDOT, 615 F.3d 233, 241-242 (4th Cir. 2010); Northern
Contracting, 473 F.3d at 721; Western States Paving, 407 F.3d at 991; Sherbrooke Turf, 345 F.3d at 969; Adarand VII, 228 F.3d at1176 (10th Cir. 2000); W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199 F.3d 206 (5th Cir. 1999); Contractors Ass’n of E. Pa. v.
City of Philadelphia (“CAEP II”), 91 F.3d 586 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 990(3d. Cir. 1993).92 Adarand I, 515 U.S. 200, 227 (1995); Midwest Fence v. Illinois DOT, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); AGC, SDC v.
Caltrans, 713 F.3d 1187, 1195-1200 (9th Cir. 2013); H. B. Rowe Co., Inc. v. NCDOT, 615 F.3d 233, 241-242 (4th Cir. 2010); Northern
Contracting, 473 F.3d at 721; Western States Paving, 407 F.3d at 991 (9th Cir. 2005); Sherbrooke Turf, 345 F.3d at 969; Adarand
VII, 228 F.3d at 1176 (10th Cir. 2000); Associated Gen. Contractors of Ohio, Inc. v. Drabik (“Drabik II”), 214 F.3d 730 (6th Cir. 2000);
W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199 F.3d 206 (5th Cir. 1999); Eng’g Contractors Ass’n of South Florida, Inc. v.
Metro. Dade County, 122 F.3d 895 (11th Cir. 1997); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d 586 (3d.Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 990 (3d. Cir. 1993).93 Id.94 Id.; see, e.g., Concrete Works, Inc. v. City and County of Denver (“Concrete Works I”), 36 F.3d 1513, 1520 (10th Cir. 1994).95 See, e.g., Concrete Works I, 36 F.3d at 1520.96 N. Contracting, 473 F.3d at 721; Western States Paving, 407 F.3d at 991; Sherbrooke Turf, 345 F.3d at 969; Adarand VII, 228 F.3dat 1176; See Midwest Fence, 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016), and affirming, 84 F. Supp. 3d 705, 2015 WL1396376.
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that Congress had ample evidence of discrimination in the transportation contracting industry tojustify the Federal DBE Program (TEA-21), and the federal regulations implementing the program (49CFR Part 26).97It is instructive to review the type of evidence utilized by Congress and considered by the courts tosupport the Federal DBE Program, and its implementation by local and state governments andagencies, which is similar to evidence considered by cases ruling on the validity of MBE/WBE/DBEprograms. The federal courts found Congress “spent decades compiling evidence of racediscrimination in government highway contracting, of barriers to the formation of minority-ownedconstruction businesses, and of barriers to entry.”98 The evidence found to satisfy the compellinginterest standard included numerous congressional investigations and hearings, and outside studiesof statistical and anecdotal evidence (e.g., disparity studies).99 The evidentiary basis on whichCongress relied to support its finding of discrimination includes:
 Barriers to minority business formation. Congress found that discrimination by primecontractors, unions, and lenders has woefully impeded the formation of qualifiedminority business enterprises in the subcontracting market nationwide, noting theexistence of “good ol’ boy” networks, from which minority firms have traditionally beenexcluded, and the race-based denial of access to capital, which affects the formation ofminority subcontracting enterprise.100
 Barriers to competition for existing minority enterprises. Congress found evidenceshowing systematic exclusion and discrimination by prime contractors, private sectorcustomers, business networks, suppliers, and bonding companies precluding minority
97 Id. In the case of Rothe Dev. Corp. v. U.S. Dept. of Defense, 545 F.3d 1023 (Fed. Cir. 2008), the Federal Circuit Court of Appealspointed out it had questioned in its earlier decision whether the evidence of discrimination before Congress was in fact so“outdated” so as to provide an insufficient basis in evidence for the Department of Defense program (i.e., whether a compellinginterest was satisfied). 413 F.3d 1327 (Fed. Cir. 2005). The Federal Circuit Court of Appeals after its 2005 decision remanded thecase to the district court to rule on this issue. Rothe considered the validity of race- and gender-conscious Department of Defense(“DOD”) regulations (2006 Reauthorization of the 1207 Program). The decisions in N. Contracting, Sherbrooke Turf, Adarand VII,and Western States Paving held the evidence of discrimination nationwide in transportation contracting was sufficient to find theFederal DBE Program on its face was constitutional. On remand, the district court in Rothe on August 10, 2007 issued its orderdenying plaintiff Rothe’s Motion for Summary Judgment and granting Defendant United States Department of Defense’s Cross-Motion for Summary Judgment, holding the 2006 Reauthorization of the 1207 DOD Program constitutional. Rothe Devel. Corp. v.

U.S. Dept. of Defense, 499 F.Supp.2d 775 (W.D. Tex. 2007). The district court found the data contained in the Appendix (TheCompelling Interest, 61 Fed. Reg. 26050 (1996)), the Urban Institute Report, and the Benchmark Study – relied upon in part bythe courts in Sherbrooke Turf, Adarand VII, and Western States Paving in upholding the constitutionality of the Federal DBEProgram – was “stale” as applied to and for purposes of the 2006 Reauthorization of the 1207 DOD Program. This district courtfinding was not appealed or considered by the Federal Circuit Court of Appeals. 545 F.3d 1023, 1037. The Federal Circuit Court ofAppeals reversed the district court decision in part and held invalid the DOD Section 1207 program as enacted in 2006. 545 F.3d1023, 1050. See the discussion of the 2008 Federal Circuit Court of Appeals decision below in Section G. see, also, the discussionbelow in Section G of the 2012 district court decision in DynaLantic Corp. v. U.S. Department of Defense, et al., 885 F.Supp.2d 237,(D.D.C.). Recently, in Rothe Development, Inc. v. U.S. Dept of Defense and U.S. S.B.A., 836 F.3d 57, 2016 WL 4719049 (D.C. Cir. Sept.9, 2016), the United States Court of Appeals, District of Columbia Circuit, upheld the constitutionality of the Section 8(a) Programon its face, finding the Section 8(a) statute was race-neutral. The Court of Appeals affirmed on other grounds the district courtdecision that had upheld the constitutionality of the Section 8(a) Program. The district court had found the federal government’sevidence of discrimination provided a sufficient basis for the Section 8(a) Program. 107 F.Supp. 3d 183, 2015 WL 3536271 (D.D.C. June 5, 2015). See the discussion of the 2016 and 2015 decisions in Rothe in Section G below.98 Sherbrooke Turf, 345 F.3d at 970, (citing Adarand VII, 228 F.3d at 1167 – 76 (10th Cir. 2000); Western States Paving, 407 F.3d at992-93.99 See, e.g., Adarand VII, 228 F.3d at 1167– 76 (10th Cir. 2000); see also Western States Paving, 407 F.3d at 992 (Congress “explicitlyrelied upon” the Department of Justice study that “documented the discriminatory hurdles that minorities must overcome tosecure federally funded contracts”); Geyer Signal, Inc., 2014 WL 1309092.100 Adarand VII, 228 F.3d. at 1168-70 (10th Cir. 2000); Western States Paving, 407 F.3d at 992; see Geyer Signal, Inc., 2014 WL1309092; DynaLantic, 885 F.Supp.2d 237.



FINAL REPORT APPENDIX B, PAGE 19

enterprises from opportunities to bid. When minority firms are permitted to bid onsubcontracts, prime contractors often resist working with them. Congress foundevidence of the same prime contractor using a minority business enterprise on agovernment contract not using that minority business enterprise on a private contract,despite being satisfied with that subcontractor’s work. Congress found that informal,racially exclusionary business networks dominate the subcontracting constructionindustry.101
 Local disparity studies. Congress found that local studies throughout the country tend toshow a disparity between utilization and availability of minority-owned firms, raising aninference of discrimination.102
 Results of removing affirmative action programs. Congress found evidence that whenrace-conscious public contracting programs are struck down or discontinued, minoritybusiness participation in the relevant market drops sharply or even disappears, whichcourts have found strongly supports the government’s claim that there are significantbarriers to minority competition, raising the specter of discrimination.103
 Infrastructure Investment and Jobs Act of 2021, F.A.A. Reauthorization Act of 2018,

FAST Act and MAP-21. In November 2021, October 2018, December 2015 and in July2012, Congress passed the Infrastructure Investment and Jobs Act or 2021, the F.A.A.Reauthorization Act, FAST Act and MAP-21, respectively, which made “Findings” that“discrimination and related barriers continue to pose significant obstacles for minority-and women-owned businesses seeking to do business in “federally-assisted surfacetransportation markets,” in airport-related markets, and that the continuing barriers“merit the continuation” of the Federal DBE Program and the Federal ACDBEProgram.104 Congress also found in the Infrastructure Investment and Jobs Act of 2021,the F.A.A. Reauthorization Act of 2018, the FAST Act and MAP-21 that it received andreviewed testimony and documentation of race and gender discrimination which“provide a strong basis that there is a compelling need for the continuation of the”Federal ACDBE Program and the Federal DBE Program.105And, as stated above, the U.S. Department of Justice in January 2022 issued a report entitled: "TheCompelling Interest to Remedy the Effects of Discrimination in Federal Contracting: A Survey ofRecent Evidence," which “summarizes recent evidence required to justify the use of race- and sex-conscious provisions in federal contracting programs.”106 This "updated report" by the U.S. DOJ, isissued "regarding the legal and evidentiary frameworks that justify the continued use of race or sex,
101 Adarand VII, at 1170-72 (10th Cir. 2000); see DynaLantic, 885 F.Supp.2d 237.102 Id. at 1172-74 (10th Cir. 2000); see DynaLantic, 885 F.Supp.2d 237; Geyer Signal, Inc., 2014 WL 1309092.103 Adarand VII, 228 F.3d at 1174-75 (10th Cir. 2000); see, H. B. Rowe, 615 F.3d 233, 247-258 (4th Cir. 2010); Sherbrooke Turf, 345F.3d at 973-4.104 Pub. L. 117-58, H.R. 3684 § 11101(e), November 15, 2021; Pub L. 115-254, H.R. 302 § 157, October 5, 2018, 132 Stat 3186; Pub L.114-94, H.R. 22, §1101(b), December 4, 2015, 129 Stat 1312; Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.105 Id. at Pub. L. 117-58, H.R. 3684 § 11101(e), November 15, 2021; Pub L. 115-254, H.R. 302 § 157, October 5, 2018, 132 Stat 3186;Pub L. 114-94. H.R. 22, § 1101(b)(1) (2015).106 Vol. 87 Fed. Reg. 4955, January 31, 2022; located at https://www.justice.gov/crt/page/file/1463921/download.
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in appropriate circumstances, by federal agencies to remedy the current and lingering effects of pastdiscrimination in federal contracting programs."107
Burden of proof to establish the strict scrutiny standard. Under the strict scrutiny analysis, and tothe extent a state or local governmental entity has implemented a race- and gender-consciousprogram, the governmental entity has the initial burden of showing a strong basis in evidence(including statistical and anecdotal evidence) to support its remedial action.108 If the governmentmakes its initial showing, the burden shifts to the challenger to rebut that showing.109 The challengerbears the ultimate burden of showing that the governmental entity’s evidence “did not support aninference of prior discrimination.”110In applying the strict scrutiny analysis, the courts hold that the burden is on the government to showboth a compelling interest and narrow tailoring.111 It is well established that “remedying the effects ofpast or present racial discrimination” is a compelling interest.112 In addition, the government mustalso demonstrate “a strong basis in evidence for its conclusion that remedial action [is] necessary.”113Since the decision by the Supreme Court in Croson, “numerous courts have recognized that disparitystudies provide probative evidence of discrimination.”114 “An inference of discrimination may bemade with empirical evidence that demonstrates ‘a significant statistical disparity between a numberof qualified minority contractors … and the number of such contractors actually engaged by the
107 Id; see https://www.justice.gov/crt/page/file/1463921/download.108 See AGC, SDC v. Caltrans, 713 F.3rd at 1195; H. B. Rowe Co., Inc. v. NCDOT, 615 F.3d 233, 241-242, 247-258 (4th Cir. 2010); Rothe

Development Corp. v. Department of Defense, 545 F.3d 1023, 1036 (Fed. Cir. 2008); N. Contracting, Inc. Illinois, 473 F.3d at 715,721 (7th Cir. 2007) (Federal DBE Program); Western States Paving Co. v. Washington State DOT, 407 F.3d 983, 990-991 (9th Cir.2005) (Federal DBE Program); Sherbrooke Turf, Inc. v. Minnesota DOT, 345 F.3d 964, 969 (8th Cir. 2003) (Federal DBE Program);
Adarand Constructors Inc. v. Slater (“Adarand VII”), 228 F.3d 1147, 1166 (10th Cir. 2000) (Federal DBE Program); Eng’g
Contractors Ass’n, 122 F.3d at 916; Monterey Mechanical Co. v. Wilson, 125 F.3d 702, 713 (9th Cir. 1997); Contractors Ass’n of E. Pa.
v. City of Philadelphia (“CAEP II”), 91 F.3d 586, 596-598 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”),6 F.3d 996, 1005-1007 (3d. Cir. 1993); Geyer Signal, Inc., 2014 WL 1309092; DynaLantic, 885 F.Supp.2d 237, 2012 WL 3356813;
Hershell Gill Consulting Engineers, Inc. v. Miami Dade County, 333 F. Supp.2d 1305, 1316 (S.D. Fla. 2004).109 Adarand VII, 228 F.3d at 1166; Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d 586, 596-598 (3d. Cir. 1996);
Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1005-1007 (3d. Cir. 1993); Eng’g Contractors Ass’n, 122F.3d at 916; Geyer Signal, Inc., 2014 WL 1309092.110 See, e.g., Adarand VII, 228 F.3d at 1166; Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d 586, 596-598 (3d. Cir.1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1005-1007 (3d. Cir. 1993); Eng’g Contractors Ass’n,122 F.3d at 916; see also Sherbrooke Turf, 345 F.3d at 971; N. Contracting, 473 F.3d at 721; Geyer Signal, Inc., 2014 WL 1309092.111 Id.; Midwest Fence, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); H. B. Rowe Co., Inc. v. NCDOT, 615 F.3d 233, 241-242 (4th Cir.2010); Western States Paving, 407 F.3d at 990; See also Majeske v. City of Chicago, 218 F.3d 816, 820 (7th Cir. 2000); Geyer Signal,
Inc., 2014 WL 1309092.112 Shaw v. V. Hunt, 517 U.S. 899, 909 (1996); City of Richmond v. J. A. Croson Co., 488 U.S. 469, 492 (1989); see, e.g., Midwest Fence,840 F.3d 932, 935, 948-954 (7th Cir. 2016); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d 586, 596-598 (3d.Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1005-1007 (3d. Cir. 1993).113 Croson, 488 U.S. at 500; see, e.g., Midwest Fence, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); H. B. Rowe Co., Inc. v. NCDOT, 615 F.3d233, 241-242; Sherbrooke Turf, 345 F.3d at 971-972; Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d 586,596-598 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1005-1007 (3d. Cir. 1993); Geyer
Signal, Inc., 2014 WL 1309092.

114 Midwest Fence, 2015 W.L. 1396376 at *7 (N.D. Ill. 2015), affirmed, 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016); see, e.g.,
Midwest Fence, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3rd at 1195-1200; H. B. Rowe Co., Inc. v.
NCDOT, 615 F.3d 233, 241-242 (4th Cir. 2010); Concrete Works of Colo. Inc. v. City and County of Denver, 36 F.3d 1513, 1522 (10thCir. 1994), Geyer Signal, 2014 WL 1309092 (D. Minn, 2014); see also, Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”),91 F.3d 586, 596-598 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1005-1007 (3d. Cir.1993).
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locality or the locality’s prime contractors.’”115 Anecdotal evidence may be used in combination withstatistical evidence to establish a compelling governmental interest.116In addition to providing “hard proof” to support its compelling interest, the government must alsoshow that the challenged program is narrowly tailored.117 Once the governmental entity has shownacceptable proof of a compelling interest and remedying past discrimination and illustrated that itsplan is narrowly tailored to achieve this goal, the party challenging the affirmative action plan bearsthe ultimate burden of proving that the plan is unconstitutional.118 Therefore, notwithstanding theburden of initial production rests with the government, the ultimate burden remains with the partychallenging the application of a DBE or MBE/WBE Program to demonstrate the unconstitutionality ofan affirmative-action type program.119To successfully rebut the government’s evidence, the courts hold that a challenger must introduce“credible, particularized evidence” of its own that rebuts the government’s showing of a strong basisin evidence for the necessity of remedial action.120 This rebuttal can be accomplished by providing aneutral explanation for the disparity between MBE/WBE/DBE utilization and availability, showingthat the government’s data is flawed, demonstrating that the observed disparities are statisticallyinsignificant, or presenting contrasting statistical data.121 Conjecture and unsupported criticisms ofthe government’s methodology are insufficient.122 The courts have held that mere speculation the

115 See e.g., H. B. Rowe v. NCDOT, 615 F.3d 233, 241-242 (4th Cir. 2010); Midwest Fence, 2015 W.L. 1396376 at *7, quoting Concrete
Works; 36 F.3d 1513, 1522 (quoting Croson, 488 U.S. at 509), affirmed, 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016); see also,
Sherbrooke Turf, 345 F.3d 233, 241-242 (8th Cir. 2003); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d 586,596-598 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1005-1007 (3d. Cir. 1993).116 Croson, 488 U.S. at 509; see, e.g., AGC, SDC v. Caltrans, 713 R.3d at 1196; H. B. Rowe v. NCDOT, 615 F.3d 233, 241-242 (4th Cir.2010); Midwest Fence, 84 F.Supp. 3d 705, 2015 WL 1396376 at *7, affirmed, 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016);
Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d 586, 596-598 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City
of Philadelphia (“CAEP I”), 6 F.3d 996, 1005-1007 (3d. Cir. 1993).117 Adarand Constructors, Inc. v. Pena, (“Adarand III”), 515 U.S. 200 at 235 (1995); see, e.g., Midwest Fence, 840 F.3d 932, 952-954(7th Cir. 2016); Majeske v. City of Chicago, 218 F.3d at 820; Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d586, 596-598 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1005-1007 (3d. Cir. 1993).118 Majeske, 218 F.3d at 820; see, e.g. Wygant v. Jackson Bd. Of Educ., 476 U.S. 267, 277-78; Midwest Fence, 840 F.3d 932, 952-954(7th Cir. 2016); Midwest Fence, 2015 WL 1396376 *7, affirmed, 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016); Geyer Signal,
Inc., 2014 WL 1309092; Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91 F.3d 586, 596-598; 603; (3d. Cir. 1996);
Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1002-1007 (3d. Cir. 1993).119 Id.; Adarand VII, 228 F.3d at 1166 (10th Cir. 2000).120 See, e.g., H.B. Rowe v.NCDOT, 615 F.3d 233, at 241-242(4th Cir. 2010); Concrete Works, 321 F.3d 950, 959 (quoting Adarand
Constructors, Inc. vs. Slater, 228 F.3d 1147, 1175 (10th Cir. 2000)); Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586,596-598, 603 (3d Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d 996, 1002-1007 (3d Cir. 1993); Midwest
Fence, 84 F.Supp. 3d 705, 2015 W.L. 1396376 at *7, affirmed, 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016); see also,
Sherbrooke Turf, 345 F.3d at 971-974; Geyer Signal, Inc., 2014 WL 1309092.121 See, e.g., H.B. Rowe v.NCDOT, 615 F.3d 233, at 241-242(4th Cir. 2010); Concrete Works, 321 F.3d 950, 959 (quoting Adarand
Constructors, Inc. vs. Slater, 228 F.3d 1147, 1175 (10th Cir. 2000)); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP II”), 91F.3d 586, 596-598; 603; (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP I”), 6 F.3d 996, 1002-1007 (3d.Cir. 1993); Midwest Fence, 84 F.Supp. 3d 705, 2015 W.L. 1396376 at *7, affirmed, 840 F.3d 932, 2016 WL 6543514 (7th Cir.2016); see also, Sherbrooke Turf, 345 F.3d at 971-974; Geyer Signal, Inc., 2014 WL 1309092; see, generally, Engineering
Contractors, 122 F.3d at 916; Coral Construction, Co. v. King County, 941 F.2d 910, 921 (9th Cir. 1991).122 Id.; H. B. Rowe, 615 F.3d at 242; see also, Midwest Fence, 840 F.3d 932, 952-954 (7th Cir. 2016); Sherbrooke Turf, 345 F.3d at 971-974; Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586, 596-598, 603 (3d Cir. 1996); Contractors Ass’n of E. Pa. v. City of
Philadelphia, 6 F.3d 996, 1002-1007 (3d Cir. 1993); Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex.2016); Geyer Signal, 2014 WL 1309092.
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government’s evidence is insufficient or methodologically flawed does not suffice to rebut agovernment’s showing.123The courts have stated that “it is insufficient to show that ‘data was susceptible to multipleinterpretations,’ instead, plaintiffs must ‘present affirmative evidence that no remedial action wasnecessary because minority-owned small businesses enjoy non-discriminatory access to andparticipation in highway contracts.’”124 The courts hold that in assessing the evidence offered insupport of a finding of discrimination, it considers “both direct and circumstantial evidence, includingpost-enactment evidence introduced by defendants as well as the evidence in the legislative historyitself.”125The courts have noted that “there is no ‘precise mathematical formula to assess the quantum ofevidence that rises to the Croson ‘strong basis in evidence’ benchmark.’”126 The courts hold that astate need not conclusively prove the existence of past or present racial discrimination to establish astrong basis in evidence for concluding that remedial action is necessary.127 Instead, the SupremeCourt stated that a government may meet its burden by relying on “a significant statistical disparity”between the availability of qualified, willing, and able minority subcontractors and the utilization ofsuch subcontractors by the governmental entity or its prime contractors.128 It has been further heldby the courts that the statistical evidence be “corroborated by significant anecdotal evidence of racialdiscrimination” or bolstered by anecdotal evidence supporting an inference of discrimination.129The courts have stated the strict scrutiny standard is applicable to justify a race-conscious measure,and that it is a substantial burden but not automatically “fatal in fact.”130 In so acting, a governmentalentity must demonstrate it had a compelling interest in “remedying the effects of past or presentracial discrimination.”131

123 H.B. Rowe, 615 F.3d at 242; see Midwest Fence, 840 F.3d 932, 952-954 (7th Cir. 2016); Concrete Works, 321 F.3d at 991; see also,
Sherbrooke Turf, 345 F.3d at 971-974; Geyer Signal, Inc., 2014 WL 1309092; Kossman Contracting Co., Inc. v. City of Houston, 2016WL 1104363 (S.D. Tex. 2016).124 Geyer Signal, Inc., 2014 WL 1309092, quoting Sherbrooke Turf, 345 F.3d at 970.125 Id, quoting Adarand Constructors, Inc., 228 F.3d at 1166; see, e.g., Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586,597 (3d Cir. 1996).126 H.B. Rowe, 615 F.3d at 241, quoting Rothe Dev. Corp. v. Dep’t of Def., 545 F.3d 1023, 1049 (Fed. Cir. 2008) (quoting W.H. Scott
Constr. Co. v. City of Jackson, 199 F.3d 206, 218 n. 11 (5th Cir. 1999)); W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199 F.3d206, 217-218 (5th Cir. 1999); see, Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586, 596-598, 603 (3d Cir. 1996);
Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d 996, 1002-1007 (3d Cir. 1993).127 H.B. Rowe Co., 615 F.3d at 241; see, e.g., Midwest Fence, 840 F.3d 932, 952-954 (7th Cir. 2016); Concrete Works, 321 F.3d at 958(10th Cir. 2003); Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586, 596-598, 603 (3d Cir. 1996); Contractors Ass’n of E.
Pa. v. City of Philadelphia, 6 F.3d 996, 1002-1007 (3d Cir. 1993).128 Croson, 488 U.S. 509, see, e.g., Midwest Fence, 840 F.3d 932, 952-954 (7th Cir. 2016); H.B. Rowe, 615 F.3d at 241; Contractors Ass’n
of E. Pa. v. City of Philadelphia, 91 F.3d 586, 596-598, 603 (3d Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d996, 1002-1007 (3d Cir. 1993).129 H.B. Rowe, 615 F.3d at 241, quoting Maryland Troopers Association, Inc. v. Evans, 993 F.2d 1072, 1077 (4th Cir. 1993); see, e.g.,
Midwest Fence, 840 F.3d 932, 952-954 (7th Cir. 2016); AGC, San Diego v. Caltrans, 713 F.3d at 1196; see also, Contractors Ass’n of
E. Pa. v. City of Philadelphia, 91 F.3d 586, 596-598, 603 (3d Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d 996,1002-1007 (3d Cir. 1993); Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex. 2016).130 See, e.g., Concrete Works of Colorado v. City and County of Denver, 321 F.3d at 957-959 (10th Cir. 2003); Adarand VII, 228 F.3d1147 (10th Cir. 2000); see, e.g., H. B. Rowe, 615 F.3d at 241; 615 F.3d 233 at 241.131 See, e.g., Concrete Works of Colorado v. City and County of Denver, 321 F.3d at 957-959 (10th Cir. 2003); Adarand VII, 228 F.3d1147 (10th Cir. 2000); see, e.g., H. B. Rowe; quoting Shaw v. Hunt, 517 U.S. 899, 909 (1996).
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Thus, courts have held that to justify a race-conscious measure, a government must identify thatdiscrimination, public or private, with some specificity, and must have a strong basis in evidence forits conclusion that remedial action is necessary.132
Statistical evidence. Statistical evidence of discrimination is a primary method used to determinewhether or not a strong basis in evidence exists to develop, adopt and support a remedial program(i.e., to prove a compelling governmental interest), or in the case of a state or local governmentrecipient complying with the Federal DBE Program, to prove narrow tailoring of programimplementation at the state or local government recipient level.133 “Where gross statistical disparitiescan be shown, they alone in a proper case may constitute prima facie proof of a pattern or practice ofdiscrimination.”134One form of statistical evidence is the comparison of a government’s utilization of MBE/WBEscompared to the relative availability of qualified, willing and able MBE/WBEs.135 The federal courtshave held that a significant statistical disparity between the utilization and availability of minority-and women-owned firms may raise an inference of discriminatory exclusion.136 However, a smallstatistical disparity, standing alone, may be insufficient to establish discrimination.137Other considerations regarding statistical evidence include:
 Availability analysis. A disparity index requires an availability analysis. MBE/WBE andDBE /ACDBE availability measures the relative number of MBE/WBEs/DBEs andACDBEs among all firms ready, willing and able to perform a certain type of work withina particular geographic market area.138 There is authority that measures of availability
132 See, e.g., Concrete Works of Colorado v. City and County of Denver, 321 F.3d at 957-959 (10th Cir. 2003); Adarand VII, 228 F.3d1147 (10th Cir. 2000); H. B. Rowe; 615 F.3d 233 at 241 quoting Croson, 488 U.S. at 504 and Wygant v. Jackson Board of Education,476 U.S. 267, 277 (1986)(plurality opinion); see, Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586, 596-605 (3d Cir.1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d 990, 999, 1002, 1005-1008 (3d Cir. 1993).133 See, e.g., Croson, 488 U.S. at 509; Midwest Fence, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at1195-1196; N. Contracting, 473 F.3d at 718-19, 723-24; Western States Paving, 407 F.3d at 991; Sherbrooke Turf, 345 F.3d at 973-974; Adarand VII, 228 F.3d at 1166; W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199 F.3d 206, 217-218 (5th Cir. 1999);

Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586, 596-605 (3d Cir. 1996); Contractors Ass’n of E. Pa. v. City of
Philadelphia, 6 F.3d 990, 999, 1002, 1005-1008 (3d Cir. 1993); see also, Concrete Works, 321 F.3d 950, 959 (10th Cir. 2003);
Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex. 2016); Geyer Signal, 2014 WL 1309092.134 Croson, 488 U.S. at 501, quoting Hazelwood School Dist. v. United States, 433 U.S. 299, 307-08 (1977); see Midwest Fence, 840 F.3d932, 948-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at 1196-1197; N. Contracting, 473 F.3d at 718-19, 723-24; Western
States Paving, 407 F.3d at 991; Sherbrooke Turf, 345 F.3d at 973-974; Adarand VII, 228 F.3d at 1166; W.H. Scott Constr. Co. v. City
of Jackson, Mississippi, 199 F.3d 206, 217-218 (5th Cir. 1999).135 Croson, 448 U.S. at 509; see Midwest Fence, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at 1191-1197; H. B. Rowe v. NCDOT, 615 F.3d 233, 241-244 (4th Cir. 2010); Rothe, 545 F.3d at 1041-1042; Concrete Works of Colo., Inc. v.
City and County of Denver (“Concrete Works II”), 321 F.3d 950, 959 (10th Cir. 2003); Drabik II, 214 F.3d 730, 734-736; W.H. Scott
Constr. Co. v. City of Jackson, Mississippi, 199 F.3d 206, 217-218 (5th Cir. 1999); Contractors Ass’n of E. Pa. v. City of Philadelphia, 91F.3d 586, 596-605 (3d Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d 990, 999, 1002, 1005-1008 (3d Cir.1993); see also, Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex. 2016).136 See, e.g., Croson, 488 U.S. at 509; Midwest Fence, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at1191-1197; H. B. Rowe v. NCDOT, 615 F.3d 233, 241-244 (4th Cir. 2010); Rothe, 545 F.3d at 1041; Concrete Works II, 321 F.3d at970; W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199 F.3d 206, 217-218 (5th Cir. 1999); Contractors Ass’n of E. Pa. v. City of
Philadelphia, 91 F.3d 586, 596-605 (3d Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d 990, 999, 1002, 1005-1008 (3d. Cir. 1993); see also Western States Paving, 407 F.3d at 1001; Kossman Contracting, 2016 WL 1104363 (S.D. Tex. 2016).137 Western States Paving, 407 F.3d at 1001.138 See, e.g., Croson, 448 U.S. at 509; 49 CFR § 26.35; AGC, SDC v. Caltrans, 713 F.3d at 1191-1197; Rothe, 545 F.3d at 1041-1042; N.
Contracting, 473 F.3d at 718, 722-23; Western States Paving, 407 F.3d at 995; W.H. Scott Constr. Co. v. City of Jackson, Mississippi,
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may be approached with different levels of specificity and the practicality of variousapproaches must be considered,139 “An analysis is not devoid of probative value simplybecause it may theoretically be possible to adopt a more refined approach.”140
 Utilization analysis. Courts have accepted measuring utilization based on the proportionof an agency’s contract dollars going to MBE/WBEs and DBEs.141
 Disparity index. An important component of statistical evidence is the “disparityindex.”142 A disparity index is defined as the ratio of the percent utilization to thepercent availability times 100. A disparity index below 80 has been accepted as evidenceof adverse impact. This has been referred to as “The Rule of Thumb” or “The 80 percentRule.”143
 Two standard deviation test. The standard deviation figure describes the probabilitythat the measured disparity is the result of mere chance. Some courts have held that astatistical disparity corresponding to a standard deviation of less than two is notconsidered statistically significant.144In terms of statistical evidence, the courts, including the Ninth Circuit, have held that a state “need notconclusively prove the existence of past or present racial discrimination to establish a strong basis inevidence,” but rather it may rely on “a significant statistical disparity” between the availability ofqualified, willing, and able minority subcontractors and the utilization of such subcontractors by thegovernmental entity or its prime contractors.145

199 F.3d 206, 217-218 (5th Cir. 1999); Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586, 602-603 (3d. Cir. 1996); seealso, Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex. 2016).139 Contractors Ass’n of Eastern Pennsylvania, Inc. v. City of Philadelphia (“CAEP II”), 91 F.3d 586, 603 (3d Cir. 1996); see, e.g., AGC, SDC
v. Caltrans, 713 F.3d at 1197, quoting Croson, 488 U.S. at 706 (“degree of specificity required in the findings of discrimination …may vary.”); H.B. Rowe, v. NCDOT, 615 F.3d 233, 241-244 (4th Cir. 2010); W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199F.3d 206, 217-218 (5th Cir. 1999); see also, Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex. 2016).140 Contractors Ass’n of Eastern Pennsylvania, Inc. v. City of Philadelphia (“CAEP II”), 91 F.3d 586, 603 (3d Cir. 1996); see, e.g., AGC, SDC
v. Caltrans, 713 F.3d at 1197, quoting Croson, 488 U.S. at 706 (“degree of specificity required in the findings of discrimination …may vary.”); H.B. Rowe, v. NCDOT, 615 F.3d 233, 241-244 (4th Cir. 2010); W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199F.3d 206, 217-218 (5th Cir. 1999); see also, Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex. 2016).141 See Midwest Fence, 840 F.3d 932, 949-953 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at 1191-1197; H.B. Rowe, v. NCDOT, 615F.3d 233, 241-244 (4th Cir. 2010); Concrete Works, 321 F.3d at 958, 963-968, 971-972 (10th Cir. 2003); Eng’g Contractors Ass’n,122 F.3d at 912; N. Contracting, 473 F.3d at 717-720; Sherbrooke Turf, 345 F.3d at 973.142 Midwest Fence, 840 F.3d 932, 949-953 (7th Cir. 2016); H.B. Rowe, v. NCDOT, 615 F.3d 233, 241-244 (4th Cir. 2010); Concrete
Works, 321 F.3d at 958, 963-968, 971-972 (10th Cir. 2003); Eng’g Contractors Ass’n, 122 F.3d at 914; W.H. Scott Constr. Co. v. City
of Jackson, 199 F.3d 206, 218 (5th Cir. 1999); Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d 586, 602-603 (3d. Cir.1996); Contractors Ass’n of Eastern Pennsylvania, Inc. v. City of Philadelphia, 6 F.3d 990 at 1005 (3rd Cir. 1993).143 See, e.g., Ricci v. DeStefano, 557 U.S. 557, 129 S.Ct. 2658, 2678 (2009); Midwest Fence, 840 F.3d 932, 950 (7th Cir. 2016); H.B. Rowe,
v. NCDOT, 615 F.3d 233, 241-244 (4th Cir. 2010); AGC, SDC v. Caltrans, 713 F.3d at 1191; Rothe, 545 F.3d at 1041; Eng’g
Contractors Ass’n, 122 F.3d at 914, 923; Concrete Works I, 36 F.3d at 1524.144 See, e.g., H.B. Rowe, v. NCDOT, 615 F.3d 233, 241-244 (4th Cir. 2010); Eng’g Contractors Ass’n, 122 F.3d at 914, 917, 923. TheEleventh Circuit found that a disparity greater than two or three standard deviations has been held to be statistically significantand may create a presumption of discriminatory conduct; Peightal v. Metropolitan Eng’g Contractors Ass’n, 26 F.3d 1545, 1556(11th Cir. 1994). The Seventh Circuit Court of Appeals in Kadas v. MCI Systemhouse Corp., 255 F.3d 359 (7th Cir. 2001), raisedquestions as to the use of the standard deviation test alone as a controlling factor in determining the admissibility of statisticalevidence to show discrimination. Rather, the Court concluded it is for the judge to say, on the basis of the statistical evidence,whether a particular significance level, in the context of a particular study in a particular case, is too low to make the study worththe consideration of judge or jury. 255 F.3d at 363.145 H. B. Rowe, 615 F.3d 233 at 241, citing Croson, 488 U.S. at 509 (plurality opinion), and citing Concrete Works, 321 F.3d at 958; see,e.g.; Croson, 488 U.S. at 509; Midwest Fence, 840 F.3d 932, 935, 948-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at 1191-1197; H. B. Rowe v. NCDOT, 615 F.3d 233, 241-244 (4th Cir. 2010); Rothe, 545 F.3d at 1041; Concrete Works II, 321 F.3d at 970;
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Marketplace discrimination and data. The Tenth Circuit in Concrete Works held the district courterroneously rejected the evidence the local government presented on marketplace discrimination.146The court rejected the district court’s “erroneous” legal conclusion that a municipality may onlyremedy its own discrimination. The court stated this conclusion is contrary to the holdings in its 1994decision in Concrete Works II and the plurality opinion in Croson.147 The court held it previouslyrecognized in this case that “a municipality has a compelling interest in taking affirmative steps toremedy both public and private discrimination specifically identified in its area.”148 In Concrete Works
II, the court stated that “we do not read Croson as requiring the municipality to identify an exactlinkage between its award of public contracts and private discrimination.”149The court stated that the local government could meet its burden of demonstrating its compellinginterest with evidence of private discrimination in the local construction industry coupled withevidence that it has become a passive participant in that discrimination.150 Thus, the localgovernment was not required to demonstrate that it is “guilty of prohibited discrimination” to meetits initial burden.151Additionally, the court had previously concluded that the local government’s statistical studies, whichcompared utilization of MBE/WBEs to availability, supported the inference that “local primecontractors” are engaged in racial and gender discrimination.152 Thus, the court held the localgovernment’s disparity studies should not have been discounted because they failed to specificallyidentify those individuals or firms responsible for the discrimination.153The court held the district court, inter alia, erroneously concluded that the disparity studies uponwhich the local government relied were significantly flawed because they measured discrimination inthe overall local government MSA construction industry, not discrimination by the municipalityitself.154 The court found that the district court’s conclusion was directly contrary to the holding in
Adarand VII that evidence of both public and private discrimination in the construction industry isrelevant.155In Adarand VII, the Tenth Circuit noted it concluded that evidence of marketplace discrimination canbe used to support a compelling interest in remedying past or present discrimination through the useof affirmative action legislation.156 (“[W]e may consider public and private discrimination not only in

W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199 F.3d 206, 217-218 (5th Cir. 1999); Contractors Ass’n of E. Pa. v. City of
Philadelphia, 91 F.3d 586, 596-605; Concrete Works, 36 F.3d at 1529 (10th Cir. 1994); Contractors Ass’n of E. Pa. v. City of
Philadelphia, 6 F.3d 990, 999, 1002, 1005-1008 (3d. Cir. 1993); see also Western States Paving, 407 F.3d at 1001; Kossman
Contracting, 2016 WL 1104363 (S.D. Tex. 2016).146 Id. at 973.147 Id.148 Id., quoting Concrete Works II, 36 F.3d at 1529 (emphasis added).149 Concrete Works, 321 F.3d 950, 973 (10th Cir. 2003), quoting Concrete Works II, 36 F.3d at 1529 (10th Cir. 1994).150 Id. at 973.151 Id.152 Id. at 974, quoting Concrete Works II, 36 F.3d at 1529.153 Id.154 Id. at 974.155 Id., citing Adarand VII, 228 F.3d at 1166-67.156 Concrete Works, 321 F.3d at 976, citing Adarand VII, 228 F.3d at 1166-67.
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the specific area of government procurement contracts but also in the construction industrygenerally; thus any findings Congress has made as to the entire construction industry are relevant.”157.Further, the court pointed out that it earlier rejected the argument that marketplace data areirrelevant, and remanded the case to the district court to determine whether the local governmentcould link its public spending to “the Denver MSA evidence of industry-wide discrimination.”158 Thecourt stated that evidence explaining “the Denver government’s role in contributing to theunderutilization of MBEs and WBEs in the private construction market in the Denver MSA” wasrelevant to the local government’s burden of producing strong evidence.159Consistent with the court’s mandate in Concrete Works II, the local government attempted to show attrial that it “indirectly contributed to private discrimination by awarding public contracts to firmsthat in turn discriminated against MBE and/or WBE subcontractors in other private portions of theirbusiness.”160 The Tenth Circuit ruled that the local government can demonstrate that it is a “‘passiveparticipant’ in a system of racial exclusion practiced by elements of the local construction industry”by compiling evidence of marketplace discrimination and then linking its spending practices to theprivate discrimination.161The court in Concrete Works rejected the argument that the lending discrimination studies andbusiness formation studies presented by the local government were irrelevant. In Adarand VII, theTenth Circuit concluded that evidence of discriminatory barriers to the formation of businesses byminorities and women and fair competition between MBE/WBEs and majority-owned constructionfirms shows a “strong link” between a government’s “disbursements of public funds for constructioncontracts and the channeling of those funds due to private discrimination.”162The court found that evidence that private discrimination resulted in barriers to business formationis relevant because it demonstrates that MBE/WBEs are precluded at the outset from competing forpublic construction contracts. The court also found that evidence of barriers to fair competition isrelevant because it again demonstrates that existing MBE/WBEs are precluded from competing forpublic contracts. Thus, like the studies measuring disparities in the utilization of MBE/WBEs in thelocal government MSA construction industry, studies showing that discriminatory barriers tobusiness formation exist in the local government construction industry are relevant to themunicipality’s showing that it indirectly participates in industry discrimination.163The local government also introduced evidence of discriminatory barriers to competition faced byMBE/WBEs in the form of business formation studies. The court held that the district court’sconclusion that the business formation studies could not be used to justify the ordinances conflictswith its holding in Adarand VII. “[T]he existence of evidence indicating that the number of [MBEs]would be significantly (but unquantifiably) higher but for such barriers is nevertheless relevant to
157 Id. (emphasis added).158 Id., quoting Concrete Works II, 36 F.3d at 1529.159 Id., quoting Concrete Works II, 36 F.3d at 1530 (emphasis added).160 Id.161 Concrete Works, 321 F.3d at 976, quoting Croson, 488 U.S. at 492.162 Id. at 977, quoting Adarand VII, 228 F.3d at 1167-68.163 Id. at 977.
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the assessment of whether a disparity is sufficiently significant to give rise to an inference ofdiscriminatory exclusion.164In sum, the Tenth Circuit held the district court erred when it refused to consider or give sufficientweight to the lending discrimination study, the business formation studies, and the studies measuringmarketplace discrimination. That evidence was legally relevant to the local government’s burden ofdemonstrating a strong basis in evidence to support its conclusion that remedial legislation wasnecessary.165
Anecdotal evidence. Anecdotal evidence includes personal accounts of incidents, including ofdiscrimination, told from the witness’ perspective. Anecdotal evidence of discrimination, standingalone, generally is insufficient to show a systematic pattern of discrimination.166 But personalaccounts of actual discrimination may complement empirical evidence and play an important role inbolstering statistical evidence.167 It has been held that anecdotal evidence of a local or stategovernment’s institutional practices that exacerbate discriminatory market conditions are oftenparticularly probative, and that the combination of anecdotal and statistical evidence is “potent.”168Examples of anecdotal evidence may include:
 Testimony of MBE/WBE or DBE owners regarding whether they face difficulties orbarriers;
 Descriptions of instances in which MBE/WBE or DBE owners believe they were treatedunfairly or were discriminated against based on their race, ethnicity, or gender orbelieve they were treated fairly without regard to race, ethnicity, or gender;
 Statements regarding whether firms solicit, or fail to solicit, bids or price quotes fromMBE/WBEs or DBEs on non-goal projects; and
 Statements regarding whether there are instances of discrimination in bidding onspecific contracts and in the financing and insurance markets.169

164 Id. at 979, quoting Adarand VII, 228 F.3d at 1174.165 Id. at 979-80.166 See, e.g., AGC, SDC v. Caltrans, 713 F.3d at 1192, 1196-1198; Eng’g Contractors Ass’n, 122 F.3d at 924-25; Contractors Ass’n of E. Pa.
v. City of Philadelphia, 6 F.3d 990, 1002-1003 (3d. Cir. 1993); Coral Constr. Co. v. King County, 941 F.2d 910, 919 (9th Cir. 1991);
O’Donnel Constr. Co. v. District of Columbia, 963 F.2d 420, 427 (D.C. Cir. 1992).167 See, e.g., Midwest Fence, 840 F.3d 932, 953 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at 1192, 1196-1198; H. B. Rowe, 615F.3d 233, 248-249; Concrete Works, 321 F.3d 950, 989-990 (10th Cir. 2003); Eng’g Contractors Ass’n, 122 F.3d at 925-26; Concrete
Works, 36 F.3d at 1520 (10th Cir. 1994); Contractors Ass’n, 6 F.3d at 1003; Coral Constr. Co. v. King County, 941 F.2d 910, 919 (9thCir. 1991); see also, Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex. 2016).168 Concrete Works I, 36 F.3d at 1520; Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d 990, 1002-1003 (3d Cir. 1993); Coral
Construction Co. v. King County, 941 F.2d 910, 919 (9th Cir. 1991).169 See, e.g., AGC, SDC v. Caltrans, 713 F.3d at 1197; H. B. Rowe, 615 F.3d 233, 241-242; 249-251; Northern Contracting, 2005 WL2230195, at 13-15 (N.D. Ill. 2005), affirmed, 473 F.3d 715 (7th Cir. 2007); see also, Contractors Ass’n of E. Pa. v. City of
Philadelphia, 6 F.3d 990, 1002-1003 (3d Cir. 1993); Concrete Works, 321 F.3d at 989; Adarand VII, 228 F.3d at 1166-76. Foradditional examples of anecdotal evidence, see Eng’g Contractors Ass’n, 122 F.3d at 924; Concrete Works, 36 F.3d at 1520; Cone
Corp. v. Hillsborough County, 908 F.2d 908, 915 (11th Cir. 1990); DynaLantic, 885 F.Supp.2d 237; Florida A.G.C. Council, Inc. v.
State of Florida, 303 F. Supp.2d 1307, 1325 (N.D. Fla. 2004).
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Courts have accepted and recognize that anecdotal evidence is the witness’ narrative of incidents toldfrom his or her perspective, including the witness’ thoughts, feelings, and perceptions, and thusanecdotal evidence need not be verified.170
b. The Narrow Tailoring Requirement. The second prong of the strict scrutiny analysis requires that arace- or ethnicity-based program or legislation implemented to remedy past identified discriminationin the relevant market be “narrowly tailored” to reach that objective.The narrow tailoring requirement has several components and the courts, including the Ninth CircuitCourt of Appeals, analyze several criteria or factors in determining whether a program or legislationsatisfies this requirement including:
 The necessity for the relief and the efficacy of alternative race-, ethnicity-, and gender-neutral remedies;
 The flexibility and duration of the relief, including the availability of waiver provisions;
 The relationship of numerical goals to the relevant labor market; and
 The impact of a race-, ethnicity-, or gender-conscious remedy on the rights of thirdparties.171To satisfy the narrowly tailored prong of the strict scrutiny analysis in the context of the Federal DBEProgram, which is instructive to the study, the federal courts that have evaluated state and local DBEPrograms and their implementation of the Federal DBE Program, held the following factors arepertinent:
 Evidence of discrimination or its effects in the state transportation contracting industry;
 Flexibility and duration of a race- or ethnicity-conscious remedy;
 Relationship of any numerical DBE goals to the relevant market;
 Effectiveness of alternative race- and ethnicity-neutral remedies;
 Impact of a race- or ethnicity-conscious remedy on third parties; and
 Application of any race- or ethnicity-conscious program to only those minority groupswho have actually suffered discrimination.172

170 See, e.g., AGC, SDC v. Caltrans, 713 F.3d at 1197; H. B. Rowe, 615 F.3d 233, 241-242, 248-249; Concrete Works II, 321 F.3d at 989;
Eng’g Contractors Ass’n, 122 F.3d at 924-26; Cone Corp., 908 F.2d at 915; Northern Contracting, Inc. v. Illinois, 2005 WL 2230195at *21, N. 32 (N.D. Ill. Sept. 8, 2005), aff’d 473 F.3d 715 (7th Cir. 2007).171 See, e.g., Midwest Fence, 840 F.3d 932, 942, 953-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at 1198-1199; H. B. Rowe, 615F.3d 233, 252-255; Rothe, 545 F.3d at 1036; Western States Paving, 407 F3d at 993-995; Sherbrooke Turf, 345 F.3d at 971;
Adarand VII, 228 F.3d at 1181 (10th Cir. 2000); W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199 F.3d 206 (5th Cir. 1999);
Eng’g Contractors Ass’n, 122 F.3d at 927 (internal quotations and citations omitted); Contractors Ass’n of E. Pa. v. City of
Philadelphia, 91 F.3d 586, 605-610 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d 990, 1008-1009 (3d.Cir. 1993); see also, Geyer Signal, Inc., 2014 WL 1309092.172 See, e.g., Midwest Fence, 840 F.3d 932, 942, 953-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at 1198-1199; H. B. Rowe, 615F.3d 233, 243-245, 252-255; Western States Paving, 407 F.3d at 998; Sherbrooke Turf, 345 F.3d at 971; Adarand VII, 228 F.3d at1181; Kornhass Construction, Inc. v. State of Oklahoma, Department of Central Services, 140 F.Supp.2d at 1247-1248; see also
Geyer Signal, Inc., 2014 WL 1309092.
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The Eleventh Circuit described the “essence of the ‘narrowly tailored’ inquiry [as] the notion thatexplicitly racial preferences … must only be a ‘last resort’ option.”173 Courts have found that “[w]hilenarrow tailoring does not require exhaustion of every conceivable race-neutral alternative, it doesrequire serious, good faith consideration of whether such alternatives could serve the governmentalinterest at stake.”174Similarly, the Sixth Circuit Court of Appeals in Associated Gen. Contractors v. Drabik (“Drabik II”),stated: “Adarand teaches that a court called upon to address the question of narrow tailoring mustask, “for example, whether there was ‘any consideration of the use of race-neutral means to increaseminority business participation’ in government contracting … or whether the program wasappropriately limited such that it ‘will not last longer than the discriminatory effects it is designed toeliminate.’”175The Supreme Court in Parents Involved in Community Schools v. Seattle School District176 also foundthat race- and ethnicity-based measures should be employed as a last resort. The majority opinionstated: “Narrow tailoring requires ‘serious, good faith consideration of workable race-neutralalternatives,’ and yet in Seattle several alternative assignment plans—many of which would not haveused express racial classifications—were rejected with little or no consideration.”177 The Court foundthat the District failed to show it seriously considered race-neutral measures.The “narrowly tailored” analysis is instructive in terms of developing any potential legislation orprograms that involve MBE/WBE/DBEs or in connection with determining appropriate remedialmeasures to achieve legislative objectives.
Implementation of the Federal DBE Program: Narrow tailoring. The second prong of the strictscrutiny analysis requires the implementation of the Federal DBE Program by state DOTs and stateand local government recipients of federal funds be “narrowly tailored” to remedy identifieddiscrimination in the particular state or local government recipient’s contracting and procurementmarket.178 The cases considering challenges to a state government’s implementation of the FederalDBE Program are instructive to the study, as stated above, in connection with establishing acompelling governmental interest and narrow tailoring, which are the two prongs of the strictscrutiny standard. The narrow tailoring requirement has several components.In Western States Paving, the Ninth Circuit held the recipient of federal funds must have independentevidence of discrimination within the recipient’s own transportation contracting and procurementmarketplace in order to determine whether or not there is the need for race-, ethnicity-, or gender-
173 Eng’g Contractors Ass’n, 122 F.3d at 926 (internal citations omitted); see also Virdi v. DeKalb County School District, 135 Fed.Appx. 262, 264, 2005 WL 138942 (11th Cir. 2005) (unpublished opinion); Webster v. Fulton County, 51 F. Supp.2d 1354, 1380(N.D. Ga. 1999), aff’d per curiam 218 F.3d 1267 (11th Cir. 2000).174 See Grutter v. Bollinger, 539 U.S. 306, 339 (2003); Richmond v. J.A. Croson Co., 488 U.S. 469, 509-10 (1989); H. B. Rowe, 615 F.3d233, 252-255; Western States Paving, 407 F.3d at 993; Sherbrooke Turf, 345 F.3d at 972; see also Adarand I, 515 U.S. at 237-38.175 Associated Gen. Contractors of Ohio, Inc. v. Drabik (“Drabik II”), 214 F.3d 730, 738 (6th Cir. 2000).176 551 U.S. 701, 734-37, 127 S.Ct. 2738, 2760-61 (2007).177 551 U.S. 701, 734-37, 127 S.Ct. at 2760-61; see also Fisher v. University of Texas, 133 S.Ct. 2411 (2013); Grutter v. Bollinger, 539U.S. 305 (2003).178 AGC, SDC v. Caltrans, 713 F.3d at 1197-1199 (9th Cir. 2013); Western States Paving, 407 F3d at 995-998; Sherbrooke Turf, 345 F.3dat 970-71; see, e.g., Midwest Fence, 840 F.3d 932, 949-953.



FINAL REPORT APPENDIX B, PAGE 30

conscious remedial action.179 Thus, the Ninth Circuit held in Western States Paving that merecompliance with the Federal DBE Program does not satisfy strict scrutiny.180In Western States Paving, and in AGC, SDC v. Caltrans, the Court found that even where evidence ofdiscrimination is present in a recipient’s market, a narrowly tailored program must apply only tothose minority groups who have actually suffered discrimination. Thus, under a race- or ethnicity -conscious program, for each of the minority groups to be included in any race- or ethnicity-consciouselements in a recipient’s implementation of the Federal DBE Program, there must be evidence thatthe minority group suffered discrimination within the recipient’s marketplace.181In Northern Contracting decision (2007) the Seventh Circuit Court of Appeals cited its earlierprecedent in Milwaukee County Pavers v. Fielder to hold “that a state is insulated from [a narrowtailoring] constitutional attack, absent a showing that the state exceeded its federal authority. IDOT[Illinois DOT] here is acting as an instrument of federal policy and Northern Contracting (NCI) cannotcollaterally attack the federal regulations through a challenge to IDOT’s program.”182 The SeventhCircuit Court of Appeals distinguished both the Ninth Circuit Court of Appeals decision in Western
States Paving and the Eighth Circuit Court of Appeals decision in Sherbrooke Turf, relating to an as-applied narrow tailoring analysis.The Seventh Circuit Court of Appeals held that the state DOT’s [Illinois DOT] application of a federallymandated program is limited to the question of whether the state exceeded its grant of federalauthority under the Federal DBE Program.183 The Seventh Circuit Court of Appeals analyzed IDOT’scompliance with the federal regulations regarding calculation of the availability of DBEs, adjustmentof its goal based on local market conditions and its use of race-neutral methods set forth in thefederal regulations.184 The court held NCI failed to demonstrate that IDOT did not satisfy compliancewith the federal regulations (49 CFR Part 26).185 Accordingly, the Seventh Circuit Court of Appealsaffirmed the district court’s decision upholding the validity of IDOT’s DBE program.186The 2015 and 2016 Seventh Circuit Court of Appeals decisions in Dunnet Bay Construction Company v.
Borggren, Illinois DOT, et al and Midwest Fence Corp. v. U. S. DOT, Federal Highway Administration,
Illinois DOT followed the ruling in Northern Contracting that a state DOT implementing the FederalDBE Program is insulated from a constitutional challenge absent a showing that the state exceeded itsfederal authority.187 The court held the Illinois DOT DBE Program implementing the Federal DBEProgram was valid, finding there was not sufficient evidence to show the Illinois DOT exceeded its
179 Western States Paving, 407 F.3d at 997-98, 1002-03; see AGC, SDC v. Caltrans, 713 F.3d at 1197-1199.180 Id. at 995-1003. The Seventh Circuit Court of Appeals in Northern Contracting stated in a footnote that the court in Western States

Paving “misread” the decision in Milwaukee County Pavers. 473 F.3d at 722, n. 5.181 407 F.3d at 996-1000; See AGC, SDC v. Caltrans, 713 F.3d at 1197-1199.182 473 F.3d at 722.183 Id. at 722.184 Id. at 723-24.185 Id.186 Id.; See, e.g., Midwest Fence, 840 F.3d 932 (7th Cir. 2016); Midwest Fence, 84 F. Supp. 3d 705, 2015 WL 1396376 (N.D. Ill. 2015),affirmed, 840 F.3d 932 (7th Cir. 2016); Geod Corp. v. New Jersey Transit Corp., et al., 746 F.Supp 2d 642 (D.N.J. 2010); South Florida
Chapter of the A.G.C. v. Broward County, Florida, 544 F.Supp.2d 1336 (S.D. Fla. 2008).187 Midwest Fence, 840 F.3d 932 (7th Cir. 2016); Dunnet Bay Construction Company v. Borggren, Illinois DOT, et al., 799 F. 3d 676,2015 WL 4934560 at **18-22 (7th Cir. 2015).
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authority under the federal regulations.188 The court found Dunnet Bay had not established sufficientevidence that IDOT’s implementation of the Federal DBE Program constituted unlawfuldiscrimination.189 In addition, the court in Midwest Fence upheld the constitutionality of the FederalDBE Program, and upheld the Illinois DOT DBE Program and Illinois State Tollway Highway AuthorityDBE Program that did not involve federal funds under the Federal DBE Program.190
Race-, ethnicity-, and gender-neutral measures. To the extent a “strong basis in evidence” existsconcerning discrimination in a local or state government’s relevant contracting and procurementmarket, the courts analyze several criteria or factors to determine whether a state’s implementationof a race- or ethnicity-conscious program is necessary and thus narrowly tailored to achieveremedying identified discrimination. One of the key factors discussed above is consideration of race-,ethnicity- and gender-neutral measures.The courts require that a local or state government seriously consider race-, ethnicity- and gender-neutral efforts to remedy identified discrimination.191 And the courts have held unconstitutionalthose race- and ethnicity-conscious programs implemented without consideration of race- andethnicity-neutral alternatives to increase minority business participation in state and localcontracting.192The Court in Croson followed by decisions from federal courts of appeal found that local and stategovernments have at their disposal a “whole array of race-neutral devices to increase the accessibilityof city contracting opportunities to small entrepreneurs of all races.”193Examples of race-, ethnicity-, and gender-neutral alternatives include, but are not limited to, thefollowing:
 Providing assistance in overcoming bonding and financing obstacles;
 Relaxation of bonding requirements;
 Providing technical, managerial and financial assistance;
 Establishing programs to assist start-up firms;
 Simplification of bidding procedures;
 Training and financial aid for all disadvantaged entrepreneurs;
 Non-discrimination provisions in contracts and in state law;
188 Dunnet Bay, 799 F.3d 676, 2015 WL 4934560 at **18-22.189 Id.190 840 F.3d 932 (7th Cir. 2016).191 See, e.g., Midwest Fence, 840 F.3d 932, 937-938, 953-954 (7th Cir. 2016); AGC, SDC v. Caltrans, 713 F.3d at 1199; H. B. Rowe, 615F.3d 233, 252-255; Western States Paving, 407 F.3d at 993; Sherbrooke Turf, 345 F.3d at 972; Adarand VII, 228 F.3d at 1179 (10thCir. 2000); Eng’g Contractors Ass’n, 122 F.3d at 927; Contractors Ass’n of E. Pa. v. City of Philadelphia (CAEP II), 91 F.3d at 608-609(3d. Cir. 1996); Contractors Ass’n (CAEP I), 6 F.3d at 1008-1009 (3d. Cir. 1993); Coral Constr., 941 F.2d at 923.192 See, Croson, 488 U.S. at 507; Drabik I, 214 F.3d at 738 (citations and internal quotations omitted); see also, Eng’g Contractors

Ass’n, 122 F.3d at 927; Virdi, 135 Fed. Appx. At 268; Contractors Ass’n of E. Pa. v. City of Philadelphia (CAEP II), 91 F.3d at 608-609(3d. Cir. 1996); Contractors Ass’n (CAEP I), 6 F.3d at 1008-1009 (3d. Cir. 1993).193 Croson, 488 U.S. at 509-510.
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 Mentor-protégé programs and mentoring;
 Efforts to address prompt payments to smaller businesses;
 Small contract solicitations to make contracts more accessible to smaller businesses;
 Expansion of advertisement of business opportunities;
 Outreach programs and efforts;
 “How to do business” seminars;
 Sponsoring networking sessions throughout the state acquaint small firms with largefirms;
 Creation and distribution of MBE/WBE and DBE directories; and
 Streamlining and improving the accessibility of contracts to increase small businessparticipation.194The courts have held that while the narrow tailoring analysis does not require a governmental entityto exhaust every possible race-, ethnicity-, and gender-neutral alternative, it does “require serious,good faith consideration of workable race-neutral alternatives.195
Additional factors considered under narrow tailoring. In addition to the required consideration ofthe necessity for the relief and the efficacy of alternative remedies (race- and ethnicity-neutralefforts), the courts require evaluation of additional factors as listed above.196 For example, to beconsidered narrowly tailored, courts have held that an MBE/WBE- or DBE-type program shouldinclude: (1) built-in flexibility;197 (2) good faith efforts provisions;198 (3) waiver provisions;199 (4) arational basis for goals;200 (5) graduation provisions;201 (6) remedies only for groups for which there
194 See, e.g., Croson, 488 U.S. at 509-510; H. B. Rowe, 615 F.3d 233, 252-255; N. Contracting, 473 F.3d at 724; Adarand VII, 228 F.3d1179 (10th Cir. 2000); 49 CFR § 26.51(b); see also, Eng’g Contractors Ass’n, 122 F.3d at 927-29; Contractors Ass’n of E. Pa. v. City of

Philadelphia, 91 F.3d at 608-609 (3d. Cir. 1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d at 1008-1009 (3d. Cir.1993).195 Parents Involved in Community Schools v. Seattle School District, 551 U.S. 701, 732-47, 127 S.Ct 2738, 2760-61 (2007); AGC, SDC v.
Caltrans, 713 F.3d at 1199, citing Grutter v. Bollinger, 539 U.S. 306, 339 (2003); H. B. Rowe, 615 F.3d 233, 252-255; Western States
Paving, 407 F.3d at 993; Sherbrooke Turf, 345 F.3d at 972; Eng’g Contractors Ass’n, 122 F.3d at 927.196 See Midwest Fence, 840 F.3d 932, 937-939, 947-954 (7th Cir. 2016); H. B. Rowe, 615 F.3d 233, 252-255; Sherbrooke Turf, 345 F.3dat 971-972; Eng’g Contractors Ass’n, 122 F.3d at 927; Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d at 608-609 (3d. Cir.1996); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d at 1008-1009 (3d. Cir. 1993).197 Midwest Fence, 840 F.3d 932, 937-939, 947-954 (7th Cir. 2016); H. B. Rowe, 615 F.3d 233, 253; Sherbrooke Turf, 345 F.3d at 971-972; CAEP I, 6 F.3d at 1009; Associated Gen. Contractors of Ca., Inc. v. Coalition for Economic Equality (“AGC of Ca.”), 950 F.2d 1401,1417 (9th Cir. 1991); Coral Constr. Co. v. King County, 941 F.2d 910, 923 (9th Cir. 1991); Cone Corp. v. Hillsborough County, 908F.2d 908, 917 (11th Cir. 1990).198 Midwest Fence, 840 F.3d 932, 937-939, 947-954 (7th Cir. 2016); H. B. Rowe, 615 F.3d 233, 253; Sherbrooke Turf, 345 F.3d at 971-972; CAEP I, 6 F.3d at 1019; Cone Corp., 908 F.2d at 917.199 Midwest Fence, 840 F.3d 932, 937-939, 947-954 (7th Cir. 2016); H. B. Rowe, 615 F.3d 233, 253; AGC of Ca., 950 F.2d at 1417; Cone
Corp., 908 F.2d at 917; Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d at 606-608 (3d. Cir. 1996); Contractors Ass’n of E.
Pa. v. City of Philadelphia, 6 F.3d at 1008-1009 (3d. Cir. 1993).200 Id; Sherbrooke Turf, 345 F.3d at 971-973; Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d at 606-608 (3d. Cir. 1996);
Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d at 1008-1009 (3d. Cir. 1993).201 Id.
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were findings of discrimination;202 (7) sunset provisions;203 and (8) limitation in its geographicalscope to the boundaries of the enacting jurisdiction.204Several federal court decisions have upheld the Federal DBE Program and its implementation by stateDOTs and recipients of federal funds, including satisfying the narrow tailoring factors.205
2. Intermediate scrutiny analysis. Certain Federal Courts of Appeal, including the Ninth CircuitCourt of Appeals, apply intermediate scrutiny to gender-conscious programs.206 The Ninth Circuit andMontana courts have applied “intermediate scrutiny” to classifications based on gender.207Restrictions subject to intermediate scrutiny are permissible so long as they are substantially relatedto serve an important governmental interest.208The courts have interpreted this intermediate scrutiny standard to require that gender-basedclassifications be:1. Supported by both “sufficient probative” evidence or “exceedingly persuasivejustification” in support of the stated rationale for the program; and
202 See, e.g., AGC, SDC v. Caltrans, 713 F.3d at 1198-1199; H. B. Rowe, 615 F.3d 233, 253-255; Western States Paving, 407 F.3d at 998;

AGC of Ca., 950 F.2d at 1417; Contractors Ass’n of E. Pa. v. City of Philadelphia, 91 F.3d at 593-594, 605-609 (3d. Cir. 1996);
Contractors Ass’n (CAEP I), 6 F.3d at 1009, 1012 (3d. Cir. 1993); Kossman Contracting Co., Inc., v. City of Houston, 2016 WL1104363 (W.D. Tex. 2016); Sherbrooke Turf, 2001 WL 150284 (unpublished opinion), aff’d 345 F.3d 964.203 See, e.g., H. B. Rowe, 615 F.3d 233, 254; Sherbrooke Turf, 345 F.3d at 971-972; Peightal, 26 F.3d at 1559; . see also, Kossman
Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (W.D. Tex. 2016).204 Coral Constr., 941 F.2d at 925.205 See, e.g., Midwest Fence Corp. v. U.S. DOT, Illinois DOT, et al., 840 F.3d 932, 2016 WL 6543514 (7th Cir. 2016), cert. denied, 2017WL 497345 (2017); Dunnet Bay Construction Co. v. Borggren, Illinois DOT, et al., 799 F.3d 676, 2015 WL 4934560 (7th Cir. 2015),
cert. denied, 2016 WL 193809 (2016); Associated General Contractors of America, San Diego Chapter, Inc. v. California Department
of Transportation, et al., 713 F.3d 1187, (9th Cir. 2013); Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir.2005), cert. denied, 546 U.S. 1170 (2006); Mountain West Holding Co., Inc. v. The State of Montana, Montana DOT, et al., 2017 WL2179120 Memorandum Opinion (Not for Publication) (9th Cir. May 16, 2017); Northern Contracting, Inc. v. Illinois DOT, 473 F.3d715 (7th Cir. 2007); Sherbrooke Turf, Inc. v. Minnesota DOT and Gross Seed v. Nebraska Department of Roads, 345 F.3d 964 8th Cir.2003), cert. denied, 541 U.S. 1041 (2004); Adarand Constructors, Inc. v. Slater, Colorado DOT, 228 F.3d 1147 (“Adarand VII”) (10thCir. 2000); Dunnet Bay Construction Co. v. Illinois DOT, et. al. 2014 WL 552213 (C. D. Ill. 2014), affirmed by Dunnet Bay, 2015 WL4934560 (7th Cir. 2015); Geyer Signal, Inc. v. Minnesota DOT, 2014 W.L. 1309092 (D. Minn. 2014); M. K. Weeden Construction v
State of Montana, Montana DOT, 2013 WL 4774517 (D. Mont. 2013); Geod Corp. v. New Jersey Transit Corp., 766 F. Supp.2d. 642(D. N.J. 2010); South Florida Chapter of the A.G.C. v. Broward County, Florida, 544 F. Supp.2d 1336 (S.D. Fla. 2008).206 AGC, SDC v. Caltrans, 713 F.3d at 1195; Western States Paving, 407 F.3d at 990 n. 6; Concrete Works, 321 F.3d 950, 960 (10th Cir.2003); Concrete Works, 36 F.3d 1513, 1519 (10th Cir. 1994); Associated Utility Contractors of Maryland, Inc. v. The Mayor and City
Council of Baltimore, et al., 83 F. Supp. 2d 613, 619-620 (2000); See generally, Coral Constr. Co., 941 F.2d at 931-932 (9th Cir.1991); Equal. Found. v. City of Cincinnati, 128 F.3d 289 (6th Cir. 1997); Eng’g Contractors Ass’n, 122 F.3d at 905, 908, 910; Ensley
Branch N.A.A.C.P. v. Seibels, 31 F.3d 1548 (11th Cir. 1994); Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d at 1009-1011(3d Cir. 1993); see also U.S. v. Virginia, 518 U.S. 515, 532 and n. 6 (1996) (“exceedingly persuasive justification.”); Geyer Signal,2014 WL 1309092.207 See, e.g., AGC, SDC v. Caltrans, 713 F.3d at 1195; Western States Paving, 407 F.3d at 990 n. 6; H. B. Rowe Co., Inc. v. NCDOT, 615 F.3d233, 242 (4th Cir. 2010); Concrete Works, 321 F.3d 950, 960 (10th Cir. 2003); Concrete Works, 36 F.3d 1513, 1519 (10th Cir. 1994);see, generally, Associated Utility Contractors of Maryland, Inc. v. The Mayor and City Council of Baltimore, et al., 83 F. Supp. 2d 613,619-620 (2000); see also, Contractors Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d at 1009-1011 (3d Cir. 1993); Cunningham v.
Beavers, 858 F.2d 269, 273 (5th Cir. 1988), cert. denied, 489 U.S. 1067 (1989) (citing Craig v. Boren, 429 U.S. 190 (1976), and Lalli
v. Lalli, 439 U.S. 259(1978)); Rohlfs v. Klemenhagen, LLC., 354 Mont. 133, 227 P.3d 42 (S. Ct. Mont. 2009); Arneson v. State By and
Through Dept. of Admin. Teachers', 262 Mont. 269, 864 P. 2d 1245 (S. Ct. Mont. 1993).208 See, e.g., AGC, SDC v. Caltrans, 713 F.3d at 1195; Western States Paving, 407 F.3d at 990 n. 6; H. B. Rowe Co., Inc. v. NCDOT, 615 F.3d233, 242 (4th Cir. 2010); Concrete Works, 321 F.3d 950, 960 (10th Cir. 2003); Concrete Works, 36 F.3d 1513, 1519 (10th Cir. 1994);
Associated Utility Contractors of Maryland, Inc. v. The Mayor and City Council of Baltimore, et al., 83 F. Supp. 2d 613, 619-620(2000); see, also Serv. Emp. Int’l Union, Local 5 v. City of Hous., 595 F.3d 588, 596 (5th Cir. 2010); Contractors Ass’n of E. Pa. v. City
of Philadelphia, 6 F.3d at 1009-1011 (3d Cir. 1993); Rohlfs v. Klemenhagen, LLC., 354 Mont. 133, 227 P.3d 42 (S. Ct. Mont. 2009);
Arneson v. State By and Through Dept. of Admin. Teachers', 262 Mont. 269, 864 P. 2d 1245 (S. Ct. Mont. 1993).
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2. Substantially related to the achievement of that underlying objective.209Under the traditional intermediate scrutiny standard, the court reviews a gender-conscious programby analyzing whether the state actor has established a sufficient factual predicate for the claim thatfemale-owned businesses have suffered discrimination, and whether the gender-conscious remedy isan appropriate response to such discrimination. This standard requires the state actor to present“sufficient probative” evidence in support of its stated rationale for the program.210Intermediate scrutiny, as interpreted by federal circuit courts of appeal, requires a direct, substantialrelationship between the objective of the gender preference and the means chosen to accomplish theobjective.211 The measure of evidence required to satisfy intermediate scrutiny is less than thatnecessary to satisfy strict scrutiny. Unlike strict scrutiny, it has been held that the intermediatescrutiny standard does not require a showing of government involvement, active or passive, in thediscrimination it seeks to remedy.212The Tenth Circuit in Concrete Works, stated with regard evidence as to woman-owned businessenterprises as follows:“We do not have the benefit of relevant authority with which to compare Denver’sdisparity indices for WBEs. See Contractors Ass’n, 6 F.3d at 1009–11 (reviewing caselaw and noting that “it is unclear whether statistical evidence as well as anecdotalevidence is required to establish the discrimination necessary to satisfy intermediatescrutiny, and if so, how much statistical evidence is necessary”). Nevertheless,Denver’s data indicates significant WBE underutilization such that the Ordinance’sgender classification arises from “reasoned analysis rather than through themechanical application of traditional, often inaccurate, assumptions.” MississippiUniv. of Women, 458 U.S. at 726, 102 S.Ct. at 3337 (striking down, under theintermediate scrutiny standard, a state statute that excluded males from enrolling ina state-supported professional nursing school).”The Fourth Circuit cites with approval the guidance from the Eleventh Circuit that has held “[w]hen agender-conscious affirmative action program rests on sufficient evidentiary foundation, thegovernment is not required to implement the program only as a last resort …. Additionally, under
209 AGC, SDC v. Caltrans, 713 F.3d at 1195; H. B. Rowe Co., Inc. v. NCDOT, 615 F.3d 233, 242 (4th Cir. 2010); Western States Paving, 407F.3d at 990 n. 6; Coral Constr. Co., 941 F.2d at 931-932 (9th Cir. 1991); Concrete Works, 321 F.3d 950, 960 (10th Cir. 2003);

Concrete Works, 36 F.3d 1513, 1519 (10th Cir. 1994); see, e.g., Equal. Found. v. City of Cincinnati, 128 F.3d 289 (6th Cir. 1997);
Eng’g Contractors Ass’n, 122 F.3d at 905, 908, 910; Ensley Branch N.A.A.C.P. v. Seibels, 31 F.3d 1548 (11th Cir. 1994); Contractors
Ass’n of E. Pa. v. City of Philadelphia, 6 F.3d at 1009-1011 (3d Cir. 1993); Associated Utility Contractors of Maryland, Inc. v. The
Mayor and City Council of Baltimore, et al., 83 F. Supp. 2d 613, 619-620 (2000); see also U.S. v. Virginia, 518 U.S. 515, 532 and n. 6(1996)(“exceedingly persuasive justification.”); Rohlfs v. Klemenhagen, LLC., 354 Mont. 133, 227 P.3d 42 (S. Ct. Mont. 2009);
Arneson v. State By and Through Dept. of Admin. Teachers', 262 Mont. 269, 864 P. 2d 1245 (S. Ct. Mont. 1993).210 Id. The Seventh Circuit Court of Appeals, however, in Builders Ass’n of Greater Chicago v. County of Cook, Chicago, did not holdthere is a different level of scrutiny for gender discrimination or gender based programs. 256 F.3d 642, 644-45 (7th Cir. 2001).The Court in Builders Ass’n rejected the distinction applied by the Eleventh Circuit in Engineering Contractors.211 See, e.g., AGC, SDC v. Caltrans, 713 F.3d at 1195; H. B. Rowe, Inc. v. NCDOT, 615 F.3d 233, 242 (4th Cir. 2010); Western States Paving,407 F.3d at 990 n. 6; Coral Constr. Co., 941 F.2d at 931-932 (9th Cir. 1991); Equal. Found. v. City of Cincinnati, 128 F.3d 289 (6thCir. 1997); Eng’g Contractors Ass’n, 122 F.3d at 905, 908, 910; Ensley Branch N.A.A.C.P. v. Seibels, 31 F.3d 1548 (11th Cir. 1994);
Assoc. Utility Contractors of Maryland, Inc. v. The Mayor and City Council of Baltimore, et al., 83 F.Supp 2d 613, 619-620 (2000);see, also, U.S. v. Virginia, 518 U.S. 515, 532 and n. 6 (1996)(“exceedingly persuasive justification.”)212 Coral Constr. Co., 941 F.2d at 931-932; see Eng’g Contractors Ass’n, 122 F.3d at 910.
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intermediate scrutiny, a gender-conscious program need not closely tie its numerical goals to theproportion of qualified women in the market.”213The Supreme Court has stated that an affirmative action program survives intermediate scrutiny ifthe proponent can show it was “a product of analysis rather than a stereotyped reaction based onhabit.”214 The Third Circuit found this standard required the City of Philadelphia to present probativeevidence in support of its stated rationale for the gender preference, discrimination against women-owned contractors.215 The Court in Contractors Ass’n of E. Pa. (CAEP I) held the City had not producedenough evidence of discrimination, noting that in its brief, the City relied on statistics in the CityCouncil Finance Committee Report and one affidavit from a woman engaged in the catering business,but the Court found this evidence only reflected the participation of women in City contractinggenerally, rather than in the construction industry, which was the only cognizable issue in thatcase.216The Third Circuit in CAEP I held the evidence offered by the City of Philadelphia regarding women-owned construction businesses was insufficient to create an issue of fact. The study in CAEP Icontained no disparity index for women-owned construction businesses in City contracting, such asthat presented for minority-owned businesses.217 Given the absence of probative statistical evidence,the City, according to the Court, must rely solely on anecdotal evidence to establish genderdiscrimination necessary to support the Ordinance.218 But the record contained only one three-pageaffidavit alleging gender discrimination in the construction industry.219 The only other testimony onthis subject, the Court found in CAEP I, consisted of a single, conclusory sentence of one witness whoappeared at a City Council hearing.220 This evidence the Court held was not enough to create a triableissue of fact regarding gender discrimination under the intermediate scrutiny standard.
3. Rational basis analysis. Where a challenge to the constitutionality of a statute or a regulationdoes not involve a fundamental right or a suspect class, the appropriate level of scrutiny to apply isthe rational basis standard.221 When applying rational basis review under the Equal Protection Clauseof the Fourteenth Amendment of the United States Constitution, a court is required to inquire

213 615 F.3d 233, 242; 122 F.3d at 929 (internal citations omitted).214 Contractors Ass’n of E. Pa. (CAEP I), 6 F.3d at 1010 (3d. Cir. 1993).215 Contractors Ass’n of E. Pa. (CAEP I), 6 F.3d at 1010 (3d. Cir. 1993).216 Contractors Ass’n of E. Pa. (CAEP I), 6 F.3d at 1011 (3d. Cir. 1993).217 Contractors Ass’n of E. Pa. (CAEP I), 6 F.3d at 1011 (3d. Cir. 1993).218 Id.219 Id.220 Id.221 See, e.g., Heller v. Doe, 509 U.S. 312, 320 (1993); Crawford v. Antonio B. Won Pat International Airport Authority, 917 F.3d 1081,1096 (9th Cir. 2019); Hettinga v. United States, 677 F.3d 471, 478 (D.C. Cir 2012); Price-Cornelison v. Brooks, 524 F.3d 1103, 1110(10th Cir. 1996); White v. Colorado, 157 F.3d 1226, (10th Cir. 1998); Cunningham v. Beavers, 858 F.2d 269, 273 (5th Cir. 1988); seealso Lundeen v. Canadian Pac. R. Co., 532 F.3d 682, 689 (8th Cir. 2008) (stating that federal courts review legislation regulatingeconomic and business affairs under a ‘highly deferential rational basis’ standard of review.”); H. B. Rowe, Inc. v. NCDOT, 615 F.3d233 at 254; Hensley v. Montana State Fund, 402 Mont. 277, 477 P.3d 1065, (S. Ct. Mont. 2020); State v. Jenson, 402 Mont. 231, 477P.3d. 335 (S. Ct. Mont. 2020); Montana Cannabis Industry Ass’n v. State, 382 Mont. 256, 368 P. 3d. 1131 (S. Ct. Mont. 2016); Goble
v. Montana State Fund, 374 Mont. 453, 325 P. 3d 1211 (S. Ct. Mont. 2014).
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whether the challenged classification has a legitimate purpose and whether it was reasonable for thelegislature to believe that use of the challenged classification would promote that purpose.222Courts in applying the rational basis test generally find that a challenged law is upheld “as long asthere could be some rational basis for enacting [it],” that is, that “the law in question is rationallyrelated to a legitimate government purpose.”223 So long as a government legislature had a reasonablebasis for adopting the classification the law will pass constitutional muster.224“[T]he burden is on the one attacking the legislative arrangement to negative every conceivable basiswhich might support it, whether or not the basis has a foundation in the record.”225 Moreover, “courtsare compelled under rational-basis review to accept a legislature’s generalizations even when there isan imperfect fit between means and ends. A classification does not fail rational-basis review becauseit is not made with mathematical nicety or because in practice it results in some inequality.”226Under a rational basis review standard, a legislative classification will be upheld “if there is a rationalrelationship between the disparity of treatment and some legitimate governmental purpose.”227

222 See, Heller v. Doe, 509 U.S. 312, 320 (1993); Crawford v. Antonio B. Won Pat International Airport Authority, 917 F.3d 1081, 1096(9th Cir. 2019); Gallinger v. Becerra, 898 F.3d 1012, 1016-1018 (9th Cir. 2018); Hettinga v. United States, 677 F.3d 471, 478 (D.C.Cir 2012); Cunningham v. Beavers, 858 F.2d 269, 273 (5th Cir. 1988); see also Lundeen v. Canadian Pac. R. Co., 532 F.3d 682, 689(8th Cir. 2008) (stating that federal courts review legislation regulating economic and business affairs under a ‘highly deferentialrational basis’ standard of review.”); H. B. Rowe, Inc. v. NCDOT, 615 F.3d 233 at 254; Contractors Ass’n of E. Pa., 6 F.3d at 1011 (3dCir. 1993); Hensley v. Montana State Fund, 402 Mont. 277, 477 P.3d 1065, (S. Ct. Mont. 2020); State v. Jenson, 402 Mont. 231, 477P.3d. 335 (S. Ct. Mont. 2020); Montana Cannabis Industry Ass’n v. State, 382 Mont. 256, 368 P. 3d. 1131 (S. Ct. Mont. 2016); Goble
v. Montana State Fund, 374 Mont. 453, 325 P. 3d 1211 (S. Ct. Mont. 2014).223 See, e.g., Kadrmas v. Dickinson Public Schools, 487 U.S. 450, 457-58 (1998); Crawford v. Antonio B. Won Pat International Airport
Authority, 917 F.3d 1081, 1095-1096 (9th Cir. 2019); Gallinger v. Becerra, 898 F.3d 1012, 1016-1018 (9th Cir. 2018); Price-
Cornelison v. Brooks, 524 F.3d 1103, 1110 (10th Cir. 1996); White v. Colorado, 157 F.3d 1226, (10th Cir. 1998)see also City of
Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 440, (1985) (citations omitted); Heller v. Doe, 509 U.S. 312, 318-321 (1993)(Under rational basis standard, a legislative classification is accorded a strong presumption of validity); Hensley v. Montana State
Fund, 402 Mont. 277, 477 P.3d 1065, (S. Ct. Mont. 2020); State v. Jenson, 402 Mont. 231, 477 P.3d. 335 (S. Ct. Mont. 2020);
Montana Cannabis Industry Ass’n v. State, 382 Mont. 256, 368 P. 3d. 1131 (S. Ct. Mont. 2016); Goble v. Montana State Fund, 374Mont. 453, 325 P. 3d 1211 (S. Ct. Mont. 2014).224 Id.; Crawford v. Antonio B. Won Pat International Airport Authority, 917 F.3d 1081, 1095-1096 (9th Cir. 2019); Gallinger v. Becerra,898 F.3d 1012, 1016-1018 (9th Cir. 2018); Wilkins v. Gaddy, 734 F.3d 344, 347 (4th Cir. 2013), (citing FCC v. Beach Commc'ns, Inc.,508 U.S. 307, 315 (1993)); Hensley v. Montana State Fund, 402 Mont. 277, 477 P.3d 1065, (S. Ct. Mont. 2020); State v. Jenson, 402Mont. 231, 477 P.3d. 335 (S. Ct. Mont. 2020); Montana Cannabis Industry Ass’n v. State, 382 Mont. 256, 368 P. 3d. 1131 (S. Ct.Mont. 2016); Goble v. Montana State Fund, 374 Mont. 453, 325 P. 3d 1211 (S. Ct. Mont. 2014).225 Crawford v. Antonio B. Won Pat International Airport Authority, 917 F.3d 1081, 1095-1096 (9th Cir. 2019); Gallinger v. Becerra,898 F.3d 1012, 1016-1018 (9th Cir. 2018); United States v. Timms, 664 F.3d 436, 448-49 (4th Cir. 2012), cert. denied, 133 S. Ct. 189(2012) (citing Heller v. Doe, 509 U.S. 312, 320-21 (1993)) (quotation marks and citation omitted); Hensley v. Montana State Fund,402 Mont. 277, 477 P.3d 1065, (S. Ct. Mont. 2020); State v. Jenson, 402 Mont. 231, 477 P.3d. 335 (S. Ct. Mont. 2020); Montana
Cannabis Industry Ass’n v. State, 382 Mont. 256, 368 P. 3d. 1131 (S. Ct. Mont. 2016); Goble v. Montana State Fund, 374 Mont. 453,325 P. 3d 1211 (S. Ct. Mont. 2014).226 Heller v. Doe, 509 U.S. 312, 321 (1993); Crawford v. Antonio B. Won Pat International Airport Authority, 917 F.3d 1081, 1095-1096(9th Cir. 2019); Gallinger v. Becerra, 898 F.3d 1012, 1016-1018 (9th Cir. 2018); Hensley v. Montana State Fund, 402 Mont. 277, 477P.3d 1065, (S. Ct. Mont. 2020); State v. Jenson, 402 Mont. 231, 477 P.3d. 335 (S. Ct. Mont. 2020); Montana Cannabis Industry Ass’n
v. State, 382 Mont. 256, 368 P. 3d. 1131 (S. Ct. Mont. 2016); Goble v. Montana State Fund, 374 Mont. 453, 325 P. 3d 1211 (S. Ct.Mont. 2014).227 Heller v. Doe, 509 U.S. 312, 320 (1993); see, e.g., Crawford v. Antonio B. Won Pat International Airport Authority, 917 F.3d 1081,1095-1096 (9th Cir. 2019); Gallinger v. Becerra, 898 F.3d 1012, 1016-1018 (9th Cir. 2018); Hettinga v. United States, 677 F.3d 471,478 (D.C. Cir 2012); Hensley v. Montana State Fund, 402 Mont. 277, 477 P.3d 1065, (S. Ct. Mont. 2020); State v. Jenson, 402 Mont.231, 477 P.3d. 335 (S. Ct. Mont. 2020); Montana Cannabis Industry Ass’n v. State, 382 Mont. 256, 368 P. 3d. 1131 (S. Ct. Mont.2016); Goble v. Montana State Fund, 374 Mont. 453, 325 P. 3d 1211 (S. Ct. Mont. 2014).
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Because all legislation classifies its objects, differential treatment is justified by “any reasonablyconceivable state of facts.”228Under the federal standard of review a court will presume the “legislation is valid and will sustain it ifthe classification drawn by the statute is rationally related to a legitimate [government] interest.”229A federal court decision, which is instructive to the study, involved a challenge to and the applicationof a small business goal in a pre-bid process for a federal procurement. Firstline Transportation
Security, Inc. v. United States, is instructive and analogous to some of the issues in a small businessprogram. The case is informative as to the use, estimation and determination of goals (small businessgoals, including veteran preference goals) in a procurement under the Federal AcquisitionRegulations (“FAR”).230
Firstline involved a solicitation that established a small business subcontracting goal requirement. In
Firstline, the Transportation Security Administration (“TSA”) issued a solicitation for securityscreening services at the Kansas City Airport. The solicitation stated that the: “Governmentanticipates an overall Small Business goal of 40 percent,” and that “[w]ithin that goal, the governmentanticipates further small business goals of: Small, Disadvantaged business[:] 14.5 percent; WomanOwned[:] 5 percent: HUBZone[:] 3 percent; Service Disabled, Veteran Owned[:] 3 percent.”231The court applied the rational basis test in construing the challenge to the establishment by the TSAof a 40 percent small business participation goal as unlawful and irrational.232 The court stated it“cannot say that the agency’s approach is clearly unlawful, or that the approach lacks a rationalbasis.”233The court found that “an agency may rationally establish aspirational small business subcontractinggoals for prospective offerors….” Consequently, the court held one rational method by which theGovernment may attempt to maximize small business participation (including veteran preferencegoals) is to establish a rough subcontracting goal for a given contract, and then allow potentialcontractors to compete in designing innovate ways to structure and maximize small businesssubcontracting within their proposals.234 The court, in an exercise of judicial restraint, found the “40percent goal is a rational expression of the Government’s policy of affording small business
228 Id.229 Heller v. Doe, 509 U.S. 312, 320 (1993); Chance Mgmt., Inc. v. S. Dakota, 97 F.3d 1107, 1114 (8th Cir. 1996); Crawford v. Antonio B.

Won Pat International Airport Authority, 917 F.3d 1081, 1095-1096 (9th Cir. 2019); Gallinger v. Becerra, 898 F.3d 1012, 1016-1018 (9th Cir. 2018); see also Lawrence v. Texas, 539 U.S. 558, 580, 123 S. Ct. 2472, 156 L. Ed. 2d 508 (2003) (“Under our rationalbasis standard of review, legislation is presumed to be valid and will be sustained if the classification drawn by the statute isrationally related to a legitimate state interest . . . . Laws such as economic or tax legislation that are scrutinized under rationalbasis review normally pass constitutional muster.” (internal citations and quotations omitted)) (O’Connor, J., concurring);
Gallagher v. City of Clayton, 699 F.3d 1013, 1019 (8th Cir. 2012) (“Under rational basis review, the classification must only berationally related to a legitimate government interest.”); Hensley v. Montana State Fund, 402 Mont. 277, 477 P.3d 1065, (S. Ct.Mont. 2020); State v. Jenson, 402 Mont. 231, 477 P.3d. 335 (S. Ct. Mont. 2020); Montana Cannabis Industry Ass’n v. State, 382Mont. 256, 368 P. 3d. 1131 (S. Ct. Mont. 2016); Goble v. Montana State Fund, 374 Mont. 453, 325 P. 3d 1211 (S. Ct. Mont. 2014).230 2012 WL 5939228 (Fed. Cl. 2012).231 Id.232 Id.233 Id.234 Id.
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concerns…the maximum practicable opportunity to participate as subcontractors….”235
4. Pending cases (at the time of this report) and Informative Recent Orders. There arerecent pending cases in the federal courts at the time of this report involving challenges toMBE/WBE/DBE Programs and federal programs with minority and woman-owned businesspreferences that may potentially impact and are informative and instructive to the study, includingthe following:
i. Antonio Vitolo, et al. v. Isabella Guzman, Administrator of the Small Business

Administration, 993 F.3d 353, 2021 WL 2172181 (6th Cir. May 27, 2021).
ii. Greer's Ranch Café v. Guzman, 2021 WL 2092995 (N.D. Tex. 5/18/21), U.S. District Court forthe Northern District of Texas.
iii. Faust v. Vilsack, 2021 WL 2409729, US District Court, E.D. Wisconsin (June 10, 2021).
iv. Wynn v. Vilsack, 2021 WL 2580678, (M.D. Fla. June 23, 2021), Case No. 3:21-cv-514-MMH-JRK, U.S. District Court for the Middle District of Florida.
v. Mechanical Contractors Association of Memphis, Inc., White Plumbing & Mechanical

Contractors, Inc. and Morgan & Thornburg, Inc. v. Shelby County, Tennessee, et al., U.S.District Court for the Western District of Tennessee, Western Division, Case 2:19-cv-02407-SHL-tmp, filed on January 17, 2019.
vi. Palm Beach County Board of County Commissioners v. Mason Tillman Associates, Ltd.;

Florida East Coast Chapter of the AGC of America, Inc., Case No. 502018CA010511; in the15th Judicial Circuit in and for Palm Beach County, Florida.
vii. CCI Environmental, Inc., D.W. Mertzke Excavating & Trucking, Inc., Global Environmental,

Inc., Premier Demolition, Inc., v. City of St. Louis, St. Louis Airport Authority, et al. , U.S.District Court for the Eastern District of Missouri, Eastern Division; Case No: 4:19-cv-03099.
viii. Ultima Services Corp. v. U.S. Department of Agriculture, U.S. Small Business

Administration, et. al., U.S. District Court for the Eastern District of Tennessee, 2:20-cv-00041-DCLC-CRW.
ix. Pharmacann Ohio, LLC v. Ohio Dept. Commerce Director Jacqueline T. Williams, In the Courtof Common Pleas, Franklin County, Ohio, Case No. 17-CV-10962, November 15, 2018,appealed to the Court of Appeals of Ohio, Tenth Appellate District, Case No. 18-AP-000954.
x. Circle City Broadcasting I, LLC (“Circle City”) and National Association of Black Owned

Broadcasters (“NABOB”) (Plaintiffs) v. DISH Network, LLC (“DISH” or “Defendant”), U.S.District Court for the Southern District of Indiana, Indianapolis Division, Case NO. 1:20-cv-00750-TWP-TAB.
235 Id.
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xi. Etienne Hardre, and SDG Murray, LTD et al v. Colorado Minority Business Office, Governor
of Colorado et al., U.S. District Court for the District of Colorado, Case 1:20-cv-03594.Complaint filed in December 2020.

xii. Infinity Consulting Group, LLC, et al. V. United States Department of the Treasury, et al.,Case No.: Gjh-20-981, In The United States District Court for the District Of Maryland,Southern Division. Complaint filed in April 2020.The following summarizes the above listed pending cases and informative recent decisions:
i. Antonio Vitolo, et al. v. Isabella Guzman, Administrator of the Small Business

Administration, 993 F.3D 353, 2021 WL 2172181 (6th Cir. May 27, 2021), on appeal to SixthCircuit Court of Appeals from decision by United States District Court, E.D. Tennessee, NorthernDivision, 2021 WL 2003552, which District Court issued an Order denying plaintiffs’ motion fortemporary restraining order on May 19, 2021, and Order denying plaintiffs’ motion forpreliminary injunction on May 25, 2021. The appeal was filed in Sixth Circuit Court of Appealson May 20, 2021. The Plaintiffs applied to the Sixth Circuit for an Emergency Motion forInjunction Pending Appeal and to Expedite Appeal. The Sixth Circuit, two of the three Judges onthe three Judge panel, granted the motion to expedite the appeal and then decided and filed itsOpinion on May 27, 2021. Vitolo v. Guzman, 2021 WL 2172181 (6th Cir. May 27, 2021).Background and District Court Memorandum Opinion and Order. On March 27, 2020, § 1102 ofthe Coronavirus Aid, Relief, and Economic Security Act (“CARES Act”) created the PaycheckProtection Program (“PPP”), a $349 billion federally guaranteed loan program for businessesdistressed by the pandemic. On April 24, 2020, the Paycheck Protection Program and HealthCare Enhancement Act appropriated an additional $310 billion to the fund.The district court in this case said that PPP loans were not administered equally to all kinds ofbusinesses, however. Congressional investigation revealed that minority-owned and women-owned businesses had more difficulty accessing PPP funds relative to other kinds of business(analysis noting that black-owned businesses were more likely to be denied PPP loans thanwhite-owned businesses with similar application profiles due to outright lendingdiscrimination, and that funds were more quickly disbursed to businesses in predominantlywhite neighborhoods). The court stated from the testimony to Congress that this was due insignificant part to the lack of historical relationships between commercial lenders andminority-owned and women-owned businesses. The historical lack of access to credit, the courtnoted from the testimony, also meant that minority-owned and women-owned businessestended to be in more financially precarious situations entering the pandemic, rendering themless able to weather an extended economic contraction of the sort COVID-19 unleashed.Against this backdrop, on March 11, 2021, the President signed the American Rescue Plan Actof 2021 (the “ARPA”). H.R. 1319, 117th Cong. (2021). As part of the ARPA, Congressappropriated $28,600,000,000 to a “Restaurant Revitalization Fund” and tasked theAdministrator of the Small Business Administration with disbursing funds to restaurants andother eligible entities that suffered COVID-19 pandemic-related revenue losses. See Id. § 5003.Under the ARPA, the Administrator “shall award grants to eligible entities in the order in which
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applications are received by the Administrator,” except that during the initial 21-day period inwhich the grants are awarded, the Administrator shall prioritize awarding grants to eligibleentities that are small business concerns owned and controlled by women, veterans, or sociallyand economically disadvantaged small business concerns.On April 27, 2021, the Small Business Administration announced that it would open theapplication period for the Restaurant Revitalization Fund on May 3, 2021. The Small BusinessAdministration announcement also stated, consistent with the ARPA, that “[f]or the first 21days that the program is open, the SBA will prioritize funding applications from businessesowned and controlled by women, veterans, and socially and economically disadvantagedindividuals.”Antonio Vitolo is a white male who owns and operates Jake's Bar and Grill, LLC in Harriman,Tennessee. Vitolo applied for a grant from the Restaurant Revitalization Fund through theSmall Business Administration on May 3, 2021, the first day of the application period. The SmallBusiness Administration emailed Vitolo and notified him that “[a]pplicants who have submitteda non-priority application will find their application remain in a Review status while priorityapplications are processed during the first 21 days.”On May 12, 2021, Vitolo and Jake's Bar and Grill, LLC initiated the present action againstDefendant Isabella Casillas Guzman, the Administrator of the Small Business Administration. Intheir complaint, Vitolo and Jake's Bar and Grill assert that the ARPA's twenty-one-day priorityperiod violates the United States Constitution's equal protection clause and due process clausebecause it impermissibly grants benefits and priority consideration based on race and genderclassifications.Based on allegations in the complaint and averments made in Vitolo's sworn declaration datedMay 11, 2021, Vitolo and Jake's Bar and Grill request that the Court enter: (1) a temporaryrestraining order prohibiting the Small Business Administration from paying out grants fromthe Restaurant Revitalization Fund, unless it processes applications in the order they werereceived without regard to the race or gender of the applicant; (2) a temporary injunctionrequiring the Small Business Administration to process applications and pay grants in the orderreceived regardless of race or gender; (3) a declaratory judgment that race-and gender-basedclassifications under § 5003 of the ARPA are unconstitutional; and (4) an order permanentlyenjoining the Small Business Administration from applying race- and gender-basedclassifications in determining eligibility and priority for grants under § 5003 of the ARPA.Strict Scrutiny. The parties agreed that this system is subject to strict scrutiny. Accordingly, thedistrict court found that whether Plaintiffs are likely to succeed on the merits of their race-based equal-protection claims turns on whether Defendant has a compelling governmentinterest in using a race-based classification, and whether that classification is narrowly tailoredto that interest. Here, the Government asserts that it has a compelling interest in “remedyingthe effect of past or present racial discrimination” as related to the formation and stability ofminority-owned businesses.
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Compelling Interest found by District Court. The court found that over the past year, Congresshas gathered myriad evidence suggesting that small businesses owned by minorities (includingrestaurants, which have a disproportionately high rate of minority ownership) have sufferedmore severely than other kinds of businesses during the COVID-19 pandemic, and that theGovernment's early attempts at general economic stimulus—i.e., the Paycheck ProtectionProgram (“PPP”)—disproportionately failed to help those businesses directly because ofhistorical discrimination patterns. To the extent that Plaintiffs argue that evidence racialdisparity or disparate impact alone is not enough to support a compelling government interest,the court noted Congress also heard evidence that racial bias plays a direct role in thesedisparities.At this preliminary stage, the court found that the Government has a compelling interest inremediating past racial discrimination against minority-owned restaurants through § 5003 theARPA and in ensuring public relief funds are not perpetuating the legacy of that discrimination.At the very least, the court stated Congress had evidence before it suggesting that its initialCOVID-relief program, the PPP, disproportionately failed to reach minority-owned businessesdue (at least in part) to historical lack of relationships between banks and minority-ownedbusinesses, itself a symptom of historical lending discrimination.The court cited the Supreme Court decision in Croson, 488 U.S. at 492 (“It is beyond dispute thatany public entity, state or federal, has a compelling interest in assuring that public dollarsdrawn from the tax contributions of all citizens do not serve to finance the evil of privateprejudice.”); and Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1169 (10th Cir. 2000)(“The government's evidence is particularly striking in the area of the race-based denial ofaccess to capital, without which the formation of minority subcontracting enterprises isstymied.”); DynaLantic Corp v. U.S. Dep't of Def., 885 F. Supp. 2d 237, 258–262 (D.D.C. 2012)(rejecting facial challenge to the Small Business Administration's 8(a) program in part because“the government [had] presented significant evidence on race-based denial of access to capitaland credit”).The court said that the PPP—a government-sponsored COVID-19 relief program—was stymiedin reaching minority-owned businesses because historical patterns of discrimination arereflected in the present lack of relationships between minority-owned businesses and banks.This, according to the court, caused minority-owned businesses to enter the pandemic withmore financial precarity, and therefore to falter at disproportionately higher rates as thepandemic has unfolded. The court found that Congress has a compelling interest in remediatingthe present effects of historical discrimination on these minority-owned businesses, especiallyto the extent that the PPP disproportionately failed those businesses because of factors clearlyrelated to that history. Plaintiff, the court held, has not rebutted this initial showing of acompelling interest, and therefore has not shown a likelihood of success on the merits in thisrespect.Narrow Tailoring found by District Court. The court then addressed the “narrow tailoring”requirement under the strict scrutiny analysis, concluding that: “Even in the limitedcircumstance when drawing racial distinctions is permissible to further a compelling stateinterest, government is still ‘constrained in how it may pursue that end: [T]he means chosen to
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accomplish the [government's] asserted purpose must be specifically and narrowly framed toaccomplish that purpose.’ “Section 5003 of the ARPA is a one-time grant program with a finite amount of money thatprioritizes small restaurants owned by women and socially and economically disadvantagedindividuals because Congress, the court concluded, had evidence before it showing that thosebusinesses were inadequately protected by earlier COVID-19 financial relief programs. Whileindividuals from certain racial minorities are rebuttably presumed to be “socially andeconomically disadvantaged” for purposes of § 5003, the court found Defendant correctlypoints out that the presumption does not exclude individuals like Vitolo from being prioritized,and that the prioritization does not mean individuals like Vitolo cannot receive relief under thisprogram. Section 5003 is therefore time-limited, fund-limited, not absolutely constrained byrace during the priority period, and not constrained to the priority period.And while Plaintiffs asserted during the TRO hearing that the SBA is using race as an absolutebasis for identifying “socially and economically disadvantaged” individuals, the court pointedout that assertion relies essentially on speculation rather than competent evidence about theSBA's processing system. The court therefore held it cannot conclude on the record before itthat Plaintiffs are likely to show that Defendant's implementation of § 5003 is not narrowlytailored to the compelling interest at hand.In support of Plaintiffs' motion, they argue that the priority period is not narrowly tailored toachieving a compelling interest because it does not address “any alleged inequities or pastdiscrimination.” However, the court said it has already addressed the inequities that werepresent in the past relief programs. At the hearing, Plaintiffs argued that a better alternativewould have been to prioritize applicants who did not receive PPP funds or applicants who had“a weaker income statement” or “a weaker balance sheet.” But, the court noted, “[n]arrowtailoring does not require exhaustion of every conceivable race-neutral alternative,” only“serious, good faith consideration of workable race-neutral alternatives” to promote the statedinterest. The Government received evidence that the race-neutral PPP was tainted by lingeringeffects of past discrimination and current racial bias.Accordingly, the court stated the race-neutral approach that the Government found to betainted did not further its compelling interest in ensuring that public funds were not disbursedin a manner that perpetuated racial discrimination. The court found the Government not onlyconsidered but actually used race-neutral alternatives during prior COVID-19 relief attempts. Itwas precisely the failure of those race-neutral programs to reach all small businesses equitably,that the court said appears to have motivated the priority period at issue here.Plaintiffs argued that the priority period is simultaneously overinclusive and underinclusivebased on the racial, ethnic, and cultural groups that are presumed to be “sociallydisadvantaged.” However, the court stated the race-based presumption is just that: apresumption. Counsel for the Government explained at the hearing, consistent with otherevidence before the court, that any individual who felt they met § 5003's broader definition of“socially and economically disadvantaged” was free to check that box on the application.(“[E]ssentially all that needs to be done is that you need to self-certify that you fit within that
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standard on the application, ... you check that box”).) For the sake of prioritization, the courtnoted there is no distinction between those who were presumptively disadvantaged and thosewho self-certified as such. Accordingly, the court found the priority period is not underinclusivein a way that defeats narrow tailoring.Further, according to the court, the priority period is not overinclusive. Prior to enacting thepriority period, the Government considered evidence relative to minority-business ownersgenerally as well as data pertaining to specific groups. It is also important to note, the courtstated, that the Restaurant Revitalization Fund is a national relief program. As such, the courtfound it is distinguishable from other regional programs that the Supreme Court found to beoverinclusive.The inclusion in the presumption, the court pointed out for example, of Alaskan and Hawaiiannatives is quite logical for a program that offers relief funds to restaurants in Alaska andHawaii. This is not like the racial classification in Croson, the court said, which was premised onthe interest of compensating Black contractors for past discrimination in Richmond, Virginia,but would have extended remedial relief to “an Aleut citizen who moves to Richmondtomorrow.” Here, the court found any narrowly tailored racial classification must necessarilyaccount for the national scale of prior and present COVID-19 programs.The district court noted that the Supreme Court has historically declined to review sex-orgender-based classifications under strict scrutiny. The district court pointed out the SupremeCourt held, “[t]o withstand constitutional challenge, ... classifications by gender must serveimportant governmental objective and must be substantially related to achievement of those“[A] gender-based classification favoring one sex can be justified if it intentionally and directlyassists members of the sex that is disproportionately burdened.” However, remedying pastdiscrimination cannot serve as an important governmental interest when there is no empiricalevidence of discrimination within the field being legislated.Intermediate Scrutiny applied to women-owned businesses found by District Court. As with thestrict-scrutiny analysis, the court found that Congress had before it evidence showing thatwoman-owned businesses suffered historical discrimination that exposed them to greater risksfrom an economic shock like COVID-19, and that they received less benefit from earlier federalCOVID-19 relief programs. Accordingly, the court held that Defendant has identified animportant governmental interest in protecting women-owned businesses from thedisproportionately adverse effects of the pandemic and failure of earlier federal reliefprograms. The district court therefore stated it cannot conclude that Plaintiffs are likely tosucceed on their gender-based equal-protection challenge in this respect.To be constitutional, the court concluded, a particular measure including a gender distinctionmust also be substantially related to the important interest it purports to advance. “Thepurpose of requiring that close relationship is to assure that the validity of a classification isdetermined through reasoned analysis rather than through the mechanical application oftraditional, often inaccurate, assumptions about the proper roles of men and women.”
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Here, as above, the court found § 5003 of the ARPA is a one-time grant program with a finiteamount of money that prioritizes small restaurants owned by veterans, women, and sociallyand economically disadvantaged individuals because Congress had evidence before it showingthat those businesses were disproportionately exposed to harm from the COVID-19 pandemicand inadequately protected by earlier COVID-19 financial relief programs. The prioritization ofwomen-owned businesses under § 5003, the court found, is substantially related to theproblem Congress sought to remedy because it is directly aimed at ameliorating the fundinggap between women-owned and men-owned businesses that has caused the former to sufferfrom the COVID-19 pandemic at disproportionately higher rates. Accordingly, on the recordbefore it, the district court held it cannot conclude that Plaintiffs are likely to succeed on themerits of their gender-based equal-protection claim.The court stated: [W]hen reviewing a motion for a preliminary injunction, if it is found that aconstitutional right is being threatened or impaired, a finding of irreparable injury ismandated.” However, the district court did not conclude that Plaintiffs' constitutional rights arelikely being violated. Therefore, the court held Plaintiffs are likely not suffering any legallyimpermissible irreparable harm.The district court said that if it were to enjoin distributions under § 5003 of the ARPA, otherswould certainly suffer harm, as these COVID-19 relief grants—which are intended to benefitbusinesses that have suffered disproportionate harm—would be even further delayed. In theconstitutional context, the court found that whether an injunction serves the public interest isinextricably intertwined with whether the plaintiff has shown a likelihood of success on themerits. Plaintiff, the court held, has not demonstrated a likelihood of success on the merits. Thedistrict court found that therefore it cannot conclude the public interest would be served byenjoining disbursement of funds under § 5003 of the ARPA.Denial by District Court of Plaintiffs’ Motion for Preliminary Injunction. Subsequently, the courtaddressed the Plaintiffs’ motion for a preliminary injunction. The court found its denial ofPlaintiffs’ motion for a TRO addresses the same factors that control the preliminary-injunctionanalysis, and the court incorporated that reasoning by reference to this motion.The court received from the Defendant additional materials from the Congressional record thatbear upon whether a compelling interest justifies the race-based priority period at issue and animportant interest justifies the gender-based priority period at issue. Defendant’s additionalmaterials from the Congressional record the court found strengthen the prior conclusion thatPlaintiffs are unlikely to succeed on the merits.For example, a Congressional committee received the following testimony, which linkedhistorical race and gender discrimination to the early failures of the Paycheck ProtectionProgram (the “PPP”): “As noted by my fellow witnesses, closed financial networks,longstanding financial institutional biases, and underserved markets work against the efforts ofwomen and minority entrepreneurs who need capital to start up, operate, and grow theirbusinesses. While the bipartisan CARES Act got money out the door quickly [through the PPP]and helped many small businesses, the distribution channels of the first tranche of the funding
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underscored how the traditional financial system leaves many small businesses behind,particularly women- and minority-owned businesses.”There was a written statement noting that “[m]inority and women-owned business ownerswho lack relationships with banks or other financial institutions participating in PPP lackedearly access to the program”; testimony observing that historical lack of access to capitalamong minority- and women-owned businesses contributed to significantly higher closurerates among those businesses during the COVID-19 pandemic, and that the PPPdisproportionately failed to reach those businesses; and evidence that lending discriminationagainst people of color continues to the present and contemporary wealth distribution is linkedto the intergenerational impact of historical disparities in credit access.The court stated it could not conclude Plaintiffs are likely to succeed on the merits. The courtheld that the points raised in the parties’ briefing on Plaintiff’s motion for preliminaryinjunction have not impacted the court’s analysis with respect to the remaining preliminaryinjunction factors. Accordingly, for the reasons stated in the court’s memorandum opiniondenying Plaintiff’s motion for a temporary restraining order, a preliminary injunction the courtheld is not warranted and is denied.Appeal by Plaintiff to Sixth Circuit Court of Appeals. The Plaintiffs appealed the court’s decisionto the Sixth Circuit Court of Appeals. Vitolo had asked for a temporary restraining order andultimately a preliminary injunction that would prohibit the government from handing outgrants based on the applicants’ race or sex. Vitolo asked the district court to enjoin the race andsex preferences until his appeal was decided. The district court denied that motion too. Finally,the district court denied the motion for a preliminary injunction. Vitolo also appealed thatorder.Emergency Motion for Injunction Pending Appeal and to Expedite Appeal Granted by SixthCircuit. The Plaintiffs applied to the Sixth Circuit for an Emergency Motion for InjunctionPending Appeal and to Expedite Appeal. The Sixth Circuit, two of the three Judges on the threeJudge panel, granted the motion to expedite the appeal and then decided and filed its Opinionon May 27, 2021. Vitolo v. Guzman, 2021 WL 2172181 (6th Cir. May 27, 2021). The Sixth Circuitstated that this case is about whether the government can allocate limited coronavirus relieffunds based on the race and sex of the applicants. The Court held that it cannot, and thusenjoined the government from using “these unconstitutional criteria when processing” Vitolo’sapplication.Standing and Mootness. The Sixth Circuit agreed with the district court that Plaintiffs hadstanding. The Court rejected the Defendant Government’s argument that the Plaintiffs’ claimswere moot because the 21-day priority phase of the grant program ended.Preliminary Injunction. Application of Strict Scrutiny by Sixth Circuit. Vitolo challenges theSmall Business Administration's use of race and sex preferences when distributing RestaurantRevitalization Funds. The government concedes that it uses race and sex to prioritizeapplications, but it contends that its policy is still constitutional. The Court focused its strictscrutiny analysis under the factors in determining whether a preliminary injunction should
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issue on the first factor that is typically dispositive: the factor of Plaintiffs’ likelihood of successon the merits.Compelling Interest rejected by Sixth Circuit. The Court states that government has acompelling interest in remedying past discrimination only when three criteria are met: First,the policy must target a specific episode of past discrimination. It cannot rest on a “generalizedassertion that there has been past discrimination in an entire industry.” Second, there must beevidence of intentional discrimination in the past. Third, the government must have had a handin the past discrimination it now seeks to remedy. The Court said that if the government“show[s] that it had essentially become a ‘passive participant’ in a system of racial exclusionpracticed by elements of [a] local ... industry,” then the government can act to undo thediscrimination. But, the Court notes, if the government cannot show that it actively or passivelyparticipated in this past discrimination, race-based remedial measures violate equal-protectionprinciples.The government's asserted compelling interest, the Court found, meets none of theserequirements. First, the government points generally to societal discrimination againstminority business owners. But it does not identify specific incidents of past discrimination. And,the Court said, since “an effort to alleviate the effects of societal discrimination is not acompelling interest,” the government's policy is not permissible.Second, the government offers little evidence of past intentional discrimination against themany groups to whom it grants preferences. Indeed, the schedule of racial preferences detailedin the government's regulation—preferences for Pakistanis but not Afghans; Japanese but notIraqis; Hispanics but not Middle Easterners—is not supported by any record evidence at all.When the government promulgates race-based policies, it must operate with a scalpel. And itscuts must be informed by data that suggest intentional discrimination. The broad statisticaldisparities cited by the government, according to the Court, are not nearly enough. But when itcomes to general social disparities, the Court stated, there are too many variables to supportinferences of intentional discrimination.Third, the Court found the government has not shown that it participated in the discriminationit seeks to remedy. When opposing the plaintiffs’ motions at the district court, the governmentidentified statements by members of Congress as evidence that race- and sex-based grantfunding would remedy past discrimination. But rather than telling the court what Congresslearned and how that supports its remedial policy, the Court stated it said only that Congressidentified a “theme” that “minority-and women-owned businesses” needed targeted relief fromthe pandemic because Congress's “prior relief programs had failed to reach” them. A vaguereference to a “theme” of governmental discrimination, the Court said is not enough.To satisfy equal protection, the Court said, government must identify “prior discrimination bythe governmental unit involved” or “passive participa[tion] in a system of racial exclusion.” Anobservation that prior, race-neutral relief efforts failed to reach minorities, the Court pointedout is no evidence at all that the government enacted or administered those policies in adiscriminatory way. For these reasons, the Court concluded that the government lacks a
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compelling interest in awarding Restaurant Revitalization Funds based on the race of theapplicants. And as a result, the policy's use of race violates equal protection.Narrow Tailoring rejected by Sixth Circuit. Even if the government had shown a compellingstate interest in remedying some specific episode of discrimination, the discriminatorydisbursement of Restaurant Revitalization Funds is not narrowly tailored to further thatinterest. For a policy to survive narrow-tailoring analysis, the government must show “serious,good faith consideration of workable race-neutral alternatives.” This requires the governmentto engage in a genuine effort to determine whether alternative policies could address thealleged harm. And, in turn, a court must not uphold a race-conscious policy unless it is “satisfiedthat no workable race-neutral alternative” would achieve the compelling interest. In addition, apolicy is not narrowly tailored if it is either overbroad or underinclusive in its use of racialclassifications.Here, the Court found that the government could have used any number of alternativenondiscriminatory policies, but it failed to do so. For example, the court noted the governmentcontends that minority-owned businesses disproportionately struggled to obtain capital andcredit during the pandemic. But, the Court stated an “obvious” race-neutral alternative exists:The government could grant priority consideration to all business owners who were unable toobtain needed capital or credit during the pandemic.Or, the Court said, consider another of the government's arguments. It contends that earliercoronavirus relief programs “disproportionately failed to reach minority-owned businesses.”But, the Court found a simple race-neutral alternative exists again: The government couldsimply grant priority consideration to all small business owners who have not yet receivedcoronavirus relief funds.Because these race-neutral alternatives exist, the Court held the government's use of race isunconstitutional. Aside from the existence of race-neutral alternatives, the government's use ofracial preferences, according to the Court, is both overbroad and underinclusive. The Courtheld this is also fatal to the policy.The government argues its program is not underinclusive because people of all colors cancount as suffering “social disadvantage.” But, the Court pointed out, there is a critical differencebetween the designated races and the non-designated races. The designated races get apresumption that others do not.The government's policy, the Court found, is “plagued” with other forms of underinclusivity.The Court considered the requirement that a business must be at least 51 percent owned bywomen or minorities. How, the Court asked, does that help remedy past discrimination? Blackinvestors may have small shares in lots of restaurants, none greater than 51 percent. But doesthat mean those owners did not suffer economic harms from racial discrimination? The Courtnoted that the restaurant at issue, Jake's Bar, is 50 percent owned by a Hispanic female. It is farfrom obvious, the Court stated, why that 1 percent difference in ownership is relevant, and thegovernment failed to explain why that cutoff relates to its stated remedial purpose.
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The dispositive presumption enjoyed by designated minorities, the Court found, bearsstrikingly little relation to the asserted problem the government is trying to fix. For example,the Court pointed out the government attempts to defend its policy by citing a study showing itwas harder for black business owners to obtain loans from Washington, D.C., banks. Ratherthan designating those owners as the harmed group, the Court noted, the government relied onthe Small Business Administration's 2016 regulation granting racial preferences to vast swathsof the population. For example, individuals who trace their ancestry to Pakistan and Indiaqualify for special treatment. But those from Afghanistan, Iran, and Iraq do not. Those fromChina, Japan, and Hong Kong all qualify. But those from Tunisia, Libya, and Morocco do not. TheCourt held this “scattershot approach” does not conform to the narrow tailoring strict scrutinyrequires.Women-Owned Businesses. Intermediate Scrutiny applied by Sixth Circuit. The plaintiffs alsochallenge the government's prioritization of women-owned restaurants. Like racialclassifications, sex-based discrimination is presumptively invalid. Government policies thatdiscriminate based on sex cannot stand unless the government provides an “exceedinglypersuasive justification.” To meet this burden, the government must prove that (1) a sex-basedclassification serves “important governmental objectives,” and (2) the classification is“substantially and directly related” to the government's objectives. The government, the Courtheld, fails to satisfy either prong. The Court found it failed to show that prioritizing women-owned restaurants serves an important governmental interest. The government claims aninterest in “assisting with the economic recovery of women-owned businesses, which were‘disproportionately affected’ by the COVID-19 pandemic.” But, the Court stated, whileremedying specific instances of past sex discrimination can serve as a valid governmentalobjective, general claims of societal discrimination are not enough.Instead, the Court said, to have a legitimate interest in remedying sex discrimination, thegovernment first needs proof that discrimination occurred. Thus, the government must showthat the sex being favored “actually suffer[ed] a disadvantage” as a result of discrimination in aspecific industry or field. Without proof of intentional discrimination against women, the Courtheld, a policy that discriminates on the basis of sex cannot serve a valid governmental objective.Additionally, the Court found, the government's prioritization system is not “substantiallyrelated to” its purported remedial objective. The priority system is designed to fast-trackapplicants hardest hit by the pandemic. Yet under the Act, the Court said, all women-ownedrestaurants are prioritized—even if they are not “economically disadvantaged.” For example,the Court noted, that whether a given restaurant did better or worse than a male-ownedrestaurant next door is of no matter—as long as the restaurant is at least 51 percent women-owned and otherwise meets the statutory criteria, it receives priority status. Because thegovernment made no effort to tailor its priority system, the Court concluded it cannot find thatthe sex-based distinction is “substantially related” to the objective of helping restaurantsdisproportionately affected by the pandemic.Ruling by Sixth Circuit. The Court held that plaintiffs are entitled to an injunction pendingappeal, thus reversing the district court decision. Since the government failed to justify itsdiscriminatory policy, the Court found that plaintiffs likely will win on the merits of their
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constitutional claim. And, the Court stated, similar to most constitutional cases, that isdispositive here.The Court ordered the government to fund the Plaintiffs’ grant application, if approved, beforeall later-filed applications, without regard to processing time or the applicants’ race or sex. Thegovernment, however, may continue to give veteran-owned restaurants priority in accordancewith the law. The Court held the preliminary injunction shall remain in place until this case isresolved on the merits and all appeals are exhausted.Dissenting Opinion. One of the three Judges filed a dissenting opinion.Amended Complaint and Second Emergency Motion for a Temporary Restraining Order andPreliminary Injunction. The Plaintiffs on June 1, 2021, filed an Amended Complaint in thedistrict court adding Additional Plaintiffs. Additional Plaintiffs’ who were not involved in theinitial Motion for Temporary Restraining Order, on June 2, 2021, filed a Second EmergencyMotion for a Temporary Restraining Order and Preliminary Injunction. The court in its Orderissued on June 10, 2021, found based on evidence submitted by Defendants that the allegedlywrongful behavior harming the Additional Plaintiffs cannot reasonably be expected to recur,and therefore the Additional Plaintiffs’ claims are moot.The court thus denied the Additional Plaintiffs’ motion for temporary retraining order andpreliminary injunction. The court also ordered the Defendant Government to file a notice withthe court if and/or when Additional Plaintiffs’ applications have been funded, and SBA decidesto resume processing of priority applications.The Sixth Circuit issued a briefing schedule on June 4, 2021 to the parties that requires briefson the merits of the appeal to be filed in July and August 2021. Subsequently on July 14, 2021,the Plaintiffs-Appellants filed a Motion to Dismiss the appeal voluntarily that was supportedand jointly agreed to by the Defendant-Appellee stating that Plainitffs-Appellants have receivedtheir grant from Defendant-Appellee. The Court granted the Motion and dismissed the appealterminating the case.
ii. Greer's Ranch Café v. Guzman, 2021 WL 2092995 (N.D. Tex. 5/18/21). Plaintiff Philip Greer(“Greer”) owns and operates Plaintiff Greer's Ranch Café—a restaurant which lostnearly$100,000 in gross revenue during the COVID-19 pandemic (collectively, “Plaintiffs”).Greer sought monetary relief under the$28.6-billion Restaurant Revitalization Fund (“RRF”)created by the American Rescue Plan Act of 2021 (“ARPA”) and administered by the SmallBusiness Administration (“SBA”). See American Rescue Plan Act of 2021, Pub. L. No. 117-2 §5003. Greer prepared an application on behalf of his restaurant, is eligible for a grant from theRRF, but has not applied because he is barred from consideration altogether during theprogram's first twenty-one days from May 3 to May 24, 2021.During that window, ARPA directed SBA to “take such steps as necessary” to prioritize eligiblerestaurants “owned and controlled” by “women,” by “veterans,” and by those “socially andeconomically disadvantaged.” ARPA incorporates the definitions for these prioritized smallbusiness concerns from prior-issued statutes and SBA regulations.
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To effectuate the prioritization scheme, SBA announced that, during the program's first twenty-one days, it “will accept applications from all eligible applicants, but only process and fundpriority group applications”—namely, applications from those priority-group applicants listedin ARPA. Priority-group “[a]pplicants must self-certify on the application that they meet[priority-group] eligibility requirements” as “an eligible small business concern owned andcontrolled by one or more women, veterans, and/or socially and economically disadvantagedindividuals.Plaintiffs sued Defendants SBA and Isabella Casillas Guzman, in her official capacity asadministrator of SBA. Shortly thereafter, Plaintiffs moved for a TRO, enjoining the use of raceand sex preferences in the distribution of the Fund.Substantial Likelihood of Success on the Merits. Standing. Equal Protection Claims. The courtfirst held that the Plaintiffs had standing to proceed, and then addressed the likelihood ofsuccess on the merits of their equal protection claims. As to race-based classifications, Plaintiffschallenged SBA's implementation of the “socially disadvantaged group” and “sociallydisadvantaged individual” race-based presumption and definition from SBA's Section 8(a)government-contract-procurement scheme into the RRF-distribution-priority scheme asviolative of the Equal Protection Clause. Defendants argued the race-conscious rules serve acompelling interest and are narrowly tailored, satisfying strict scrutiny.The parties agreed strict scrutiny applies where government imposes racial classifications, likehere where the RRF prioritization scheme incorporates explicit racial categories from Section8(a). Under strict scrutiny, the court stated, government must prove a racial classification is“narrowly tailored” and “furthers compelling governmental interests.”Defendants propose as the government's compelling interest “remedying the effects of past andpresent discrimination” by “supporting small businesses owned by socially and economicallydisadvantaged small business owners ... who have borne an outsized burden of economicharms of [the] COVID-19 pandemic.” To proceed based on this interest, the court said,Defendants must provide a “strong basis in evidence for its conclusion that remedial action wasnecessary.”As its strong basis in evidence, Defendants point to the factual findings supporting theimplementation of Section 8(a) itself in removing obstacles to government contractprocurement for minority-owned businesses, including House Reports in the 1970s and 1980sand a D.C. District Court case discussing barriers for minority business formation in the 1990sand 2000s. The court recognized the “well-established principle about the industry-specificinquiry required to effectuate Section 8(a)’s standards.” Thus, the court looked to Defendants’industry specific evidence to determine whether the government has a “strong basis inevidence to support its conclusion that remedial action was necessary.”According to Defendants, “Congress has heard a parade of evidence offering support for thepriority period prescribed by ARPA.” The Defendants evidence was summarized by the court asfollows:
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 A House Report specifically recognized that “underlying racial, wealth, social, andgender disparities are exacerbated by the pandemic,” that “[w]omen –especiallymothers and women of color – are exiting the workforce at alarming rates,” andthat “eight out of ten minority-owned businesses are on the brink of closure.”
 Expert testimony describing how “[b]usinesses headed by people of color are lesslikely to have employees, have fewer employees when they do, and have lessrevenue compared to white-owned businesses” because of “structural inequitiesresulting from less wealth compared to whites who were able to accumulatewealth with the support of public policies,” and that having fewer employees orlower revenue made COVID-related loans to those businesses less lucrative forlenders.
 Expert testimony explaining that “businesses with existing conventional lendingrelationships were more likely to access PPP funds quickly and efficiently,” andthat minorities are less likely to have such relationships with lenders due to “pre-existing disparities in access to capital.”
 House Committee on Small Business Chairwoman Velázquez's evidence offeredinto the record showing that “[t]he COVID-19 public health and economic crisishas disproportionally affected Black, Hispanic, and Asian-owned businesses, inaddition to women-owned businesses” and that “minority-owned and women-owned businesses were particularly vulnerable to COVID-19, given theirconcentration in personal services firms, lower cash reserves, and less access tocredit.”
 Witness testimony that emphasized the “[u]nderrepresentation by women andminorities in both funds and in small businesses accessing capital” and noted that“[t]he amount of startup capital that a Black entrepreneur has versus a Whiteentrepreneur is about 1/36th.”
 Other expert testimony noting that in many cases, minority-owned businessesstruggled to access earlier COVID relief funding, such as PPP loans, “due to theheavy reliance on large banks, with whom they have had historically poorrelationships.”
 Evidence presented at other hearings showing that minority and women-ownedbusiness lack access to capital and credit generally, and specifically suffered frominability to access earlier COVID-19 relief funds and also describing “long-standingstructural racial disparities in small business ownership and performance.”
 A statement of the Center for Responsible Lending describing present-day “overtlydiscriminatory practices by lenders” and “facially neutral practices with disparateeffects” that deprive minority-owned businesses of access to capital.This evidence, the court found, “largely falters for the same reasoning outlined above—it lacksthe industry-specific inquiry needed to support a compelling interest for a government-imposed racial classification.” The court, quoting the Croson decision, stated that while it ismindful of these statistical disparities and expert conclusions based on those disparities,
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“[d]efining these sorts of injuries as ‘identified discrimination’ would give ... governmentslicense to create a patchwork of racial preferences based on statistical generalizations aboutany particular field of endeavor.”Thus, the court concluded that the government failed to prove that it likely has a compellinginterest in “remedying the effects of past and present discrimination” in the restaurant industryduring the COVID-19 pandemic. For the same reason, the court found that Defendants havefailed to show an “important governmental objective” or exceedingly persuasive justificationnecessary to support a sex-based classification.Having concluded Defendants lack a compelling interest or persuasive justification for theirracial and gender preferences, the court stated it need not address whether the RRF is relatedto those particular interests. Accordingly, the Court held that Plaintiffs are likely to succeed onthe merits of their claim that Defendants’ use of race-based and sex-based preferences in theadministration of the RRF violates the Equal Protection Clause of the Constitution.Conclusion. The court granted Plaintiffs’ motion for temporary restraining order, and enjoinsDefendants to process Plaintiffs’ application for an RRF grant.Subsequently, the Plaintiffs filed a Notice of Dismissal without prejudice on May 19, 2021.
iii. Faust v. Vilsack, 2021 WL 2409729, US District Court, E.D. Wisconsin (June 10, 2021). This isa federal district court decision that on June 10, 2021 granted Plaintiffs’ motion for a temporaryrestraining order holding the federal government’s use of racial classifications in awardingfunds under the loan-forgiveness program violated the Equal Protection Clause of the USConstitution.Background. Twelve white farmers, who resided in nine different states, including Wisconsin,brought this action against Secretary of Agriculture and Administrator of Farm Service Agency(FSA) seeking to enjoin United States Department of Agriculture (USDA) officials fromimplementing loan-forgiveness program for farmers and ranchers under Section 1005 of theAmerican Rescue Plan Act of 2021 (ARPA) by asserting eligibility to participate in programbased solely on racial classifications violated equal protection. Plaintiffs/Farmers filed a motionfor temporary restraining order.The district court granted the motion for a temporary retraining order.The USDA describes how the loan-forgiveness plan will be administered on its website. Itexplains, “Eligible Direct Loan borrowers will begin receiving debt relief letters from FSA in themail on a rolling basis, beginning the week of May 24. After reviewing closely, eligibleborrowers should sign the letter when they receive it and return to FSA.” It advises that, in June2021, the FSA will begin to process signed letters for payments, and “about three weeks after asigned letter is received, socially disadvantaged borrowers who qualify will have their eligibleloan balances paid and receive a payment of 20 percent of their total qualified debt by directdeposit, which may be used for tax liabilities and other fees associated with payment of thedebt.”
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Application of strict scrutiny standard. The court noted Defendants assert that the governmenthas a compelling interest in remedying its own past and present discrimination and in assuringthat public dollars drawn from the tax contributions of all citizens do not serve to finance theevil of private prejudice. “The government has a compelling interest in remedying pastdiscrimination only when three criteria are met.” (Citing Vitolo, F.3d at, 2021 WL 2172181, at*4; see also City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) (plurality opinion).The court stated the Sixth Circuit recently summarized the three requirements as follows:“First, the policy must target a specific episode of past discrimination. It cannot rest on a“generalized assertion that there has been past discrimination in an entire industry.” J.A. Croson
Co., 488 U.S. at 498, 109.”“Second, there must be evidence of intentional discrimination in the past. J.A. Croson Co., 488U.S. at 503, 109 S.Ct. 706. Statistical disparities don't cut it, although they may be used asevidence to establish intentional discrimination.... ““Third, the government must have had a hand in the past discrimination it now seeks toremedy. So if the government “shows that it had essentially become a ‘passive participant’ in asystem of racial exclusion practiced by elements of a local industry,” then the government canact to undo the discrimination. J.A. Croson Co., 488 U.S. at 492, 109 S.Ct. 706. But if thegovernment cannot show that it actively or passively participated in this past discrimination,race-based remedial measures violate equal protection principles.”The court found that “Defendants have not established that the loan-forgiveness programtargets a specific episode of past or present discrimination. Defendants point to statistical andanecdotal evidence of a history of discrimination within the agricultural industry…. ButDefendants cannot rely on a ‘generalized assertion that there has been past discrimination inan entire industry’ to establish a compelling interest.” Citing J.A. Croson Co., 488 U.S. at 498; seealso Parents Involved, 551 U.S. at 731, (plurality opinion) (“remedying past societaldiscrimination does not justify race-conscious government action”). The court pointed out“Defendants’ evidence of more recent discrimination includes assertions that the vast majorityof funding from more recent agriculture subsidies and pandemic relief efforts did not reachminority farmers and statistical disparities.”The court concluded that: “Aside from a summary of statistical disparities, Defendants have noevidence of intentional discrimination by the USDA in the implementation of the recentagriculture subsidies and pandemic relief efforts.” “An observation that prior, race-neutralrelief efforts failed to reach minorities is no evidence at all that the government enacted oradministered those policies in a discriminatory way.” Citing Vitolo, 2021 WL 2172181, at *5.The court held “Defendants have failed to establish that it has a compelling interest inremedying the effects of past and present discrimination through the distribution of benefits onthe basis of racial classifications.”In addition, the court found “Defendants have not established that the remedy is narrowlytailored. To do so, the government must show “serious, good faith consideration of workable
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race-neutral alternatives.” Citing Grutter v. Bollinger, 539 U.S. 306, 339, (2003). Defendantscontend that Congress has unsuccessfully implemented race-neutral alternatives for decades,but the court concluded, “they have not shown that Congress engaged “in a genuine effort todetermine whether alternative policies could address the alleged harm” here. Citing Vitolo,2021 WL 2172181, at *6.The court stated: “The obvious response to a government agency that claims it continues todiscriminate against farmers because of their race or national origin is to direct it to stop: it isnot to direct it to intentionally discriminate against others on the basis of their race andnational origin.”The court found “Congress can implement race-neutral programs to help farmers and ranchersin need of financial assistance, such as requiring individual determinations of disadvantagedstatus or giving priority to loans of farmers and ranchers that were left out of the previouspandemic relief funding. It can also provide better outreach, education, and other resources.But it cannot discriminate on the basis of race.” On this record, the court held, “Defendants havenot established that the loan forgiveness program under Section 1005 is narrowly tailored andfurthers compelling government interests.”Conclusion. The court found a nationwide injunction is appropriate in this case. “To ensure thatPlaintiffs receive complete relief and that similarly-situated nonparties are protected, auniversal temporary restraining order in this case is proper.”This case remains pending at the time of this report. The court on July 6, 2021, issued an Orderthat stayed the Plaintiffs’ motion for a preliminary injunction, holding that the District Court in
Wynn v. Vilsack (M.D. Fla. June 23, 2021), Case No. 3:21-cv-514-MMH-JRK, U.S. District Court,Middle District of Fla. (see below), granted the Plaintiffs a nationwide injunction, which thusrendered the need for an injunction in this case as not necessary; but the court left open thepossibility of reconsidering the motion depending on the results of the Wynn case. For the samereason, the court dissolved the temporary restraining order.

iv. Wynn v. Vilsack (M.D. Fla. June 23, 2021), 2021 WL 2580678, Case No. 3:21-cv-514-MMH-JRK, U.S. District Court, Middle District of Fla. In Wynn v. Vilsack (M.D. Fla. June 23, 2021), 2021WL 2580678, Case No. 3:21-cv-514-MMH-JRK, U.S. District Court, Middle District of Fla., whichis virtually the same case as the Faust v. Vilsack, 2021 WL 2409729 (June 10, (2021) case indistrict court in Wisconsin, the court granted the Plaintiffs’ Motion for Preliminary Injunctionholding: “Defendants Thomas J. Vilsack, in his official capacity as U.S. Secretary of Agricultureand Zach Ducheneaux, in his official capacity as Administrator, Farm Service Agency … areimmediately enjoined from issuing any payments, loan assistance, or debt relief pursuant toSection 1005(a)(2) of the American Rescue Plan Act of 2021 until further order from theCourt.”The court in Faust granted the Plaintiffs’ Motion for Temporary Restraining Order for similarreasons and as discussed below in an Order issued on July 6, 2021, stayed a Motion forPreliminary Injunction and dissolved the Temporary Restraining Order as not necessary basedon the Wynn holding imposing a nationwide injunction.
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Background. In Wynn, Plaintiff challenges Section 1005 of the American Rescue Plan Act of2021 (ARPA), 2 which provides debt relief 3 to “socially disadvantaged farmers and ranchers”(SDFRs). (Doc 1; Complaint). Specifically, Section 1005(a)(2) authorizes the Secretary ofAgriculture to pay up to 120 percent of the indebtedness, as of January 1, 2021, of an SDFR’sdirect Farm Service Agency (FSA) loans and any farm loan guaranteed by the Secretary(collectively, farm loans). Section 1005 incorporates 7 U.S.C. § 2279’s definition of an SDFR as“a farmer of rancher who is a member of a socially disadvantaged group.” 7 U.S.C. § 2279(a)(5).A “socially disadvantaged group” is defined as “a group whose members have been subjected toracial or ethnic prejudice because of their identity as members of a group without regard totheir individual qualities.” 7 U.S.C. § 2279(a)(6). Racial or ethnic groups that categoricallyqualify as socially disadvantaged are “Black, American Indian/Alaskan Native, Hispanic, Asian,and Pacific Islander.” see also U.S. Dep’t of Agric., American Rescue Plan Debt Payments,https://www.farmers.gov/americanrescueplan (last visited June 22, 2021). White or Caucasianfarmers and ranchers do not.Plaintiff is a white farmer in Jennings, Florida who has qualifying farm loans but is ineligible fordebt relief under Section 1005 solely because of his race. He sues Thomas J. Vilsack, the currentSecretary of Agriculture, and Zach Ducheneaux, the administrator of the United StatesDepartment of Agriculture (USDA) and head of the FSA, in their official capacities. In his two-count Complaint, Plaintiff alleges Section 1005 violates the equal protection component of theFifth Amendment’s Due Process Clause (Count I) and, by extension, is not in accordance withthe law such that its implementation should be prohibited by the Administrative Procedure Act(APA) (Count II). Plaintiff seeks (1) a declaratory judgment that Section 1005’s provisionlimiting debt relief to SDFRs violates the law, (2) a preliminary and permanent injunctionprohibiting the enforcement of Section 1005, either in whole or in part, (3) nominal damages,and (4) attorneys’ fees and costs.Strict Scrutiny. The court, similar to the court in Faust, applied the strict scrutiny test and heldthat on the record presented, the court expresses serious concerns over whether theGovernment will be able to establish a strong basis in evidence warranting the implementationof Section 1005’s race-based remedial action. The statistical and anecdotal evidence presented,the court stated, appears insufficient.Compelling Governmental Interest. The Government stated that its “compelling interest inrelieving debt of [SDFRs] is two-fold: to remedy the well-documented history of discriminationagainst minority farmers in USDA loan (and other) programs and prevent public funds frombeing allocated in a way that perpetuates the effects of discrimination. In cases applying strictscrutiny, the court said the Eleventh Circuit has instructed:In practice, the interest that is alleged in support of racial preferences is almost always thesame—remedying past or present discrimination. That interest is widely accepted ascompelling. As a result, the true test of an affirmative action program is usually not the natureof the government's interest, but rather the adequacy of the evidence of discrimination offeredto show that interest.
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Ensley Branch, N.A.A.C.P. v. Seibels, 31 F.3d 1548, 1564 (11th Cir. 1994) (citations omitted).Thus, the court found that to survive strict scrutiny, the Government must show a strong basisin evidence for its conclusion that past racial discrimination warrants a race-based remedy. Id.at 1565. The law on how a governmental entity can establish the requisite need for a race-based remedial program has evolved over time. In Eng’g Contractors Ass’n of S. Fla. v. Metro.
Dade Cnty., the court noted the Eleventh Circuit summarized the kinds of evidence that wouldand would not be indicative of a need for remedial action in the local construction industry. 122F.3d 895, 906-07 (11th Cir. 1997). The court explained:A strong basis in evidence cannot rest on an amorphous claim of societal discrimination, onsimple legislative assurances of good intention, or on congressional findings of discriminationin the national economy. However, a governmental entity can justify affirmative action bydemonstrating gross statistical disparities between the proportion of minorities hired and theproportion of minorities willing and able to do the work. Anecdotal evidence may also be usedto document discrimination, especially if buttressed by relevant statistical evidence.Here, to establish the requisite evidence of discrimination, the court stated the Governmentrelies on substantial legislative history, testimony given by experts at various congressionalcommittee meetings, reports prepared at Congress’ request regarding discrimination in USDAprograms, and floor statements made by supporters of Section 1005 in Congress. Based on thehistorical evidence of discrimination, Congress took remedial measures to correct USDA’s pastdiscrimination against SDFRs.Due to the significant remedial measures previously taken by Congress, for purposes of thiscase, the court pointed out that historical evidence does little to address the need for continuedremediation through Section 1005. Rather, for the Government to show that additionalremedial action is warranted, it must present evidence either that the prior remedial measuresfailed to adequately remedy the harm caused by USDA’s past discrimination or that theGovernment remains a “passive participant” in discrimination in USDA loans and programs. See
Eng’g Contractors, 122 F.3d at 911. The court found that this is where the evidence of continueddiscrimination becomes crucial, and may be inadequate.The Government contends its prior measures were insufficient to remedy the effects of pastdiscrimination, but the court found the actual evidentiary support for the inadequacy of pastremedial measures is limited and largely conclusory. Where a race-neutral basis for a statisticaldisparity can be shown, the court concluded it can give that statistical evidence less weight.
Eng’g Contractors, 122 F.3d at 923. Here, the statistical discrepancies presented by theGovernment, the court found, can be explained by non-race related factors—farm size andcrops grown—and the Court finds it unlikely that this evidence, standing alone, wouldconstitute a strong basis for the need for a race-based remedial program.On the record presented here, the court expressed “serious concerns over whether theGovernment will be able to establish a strong basis in evidence warranting the implementationof Section 1005's race-based remedial action. The statistical and anecdotal evidence presentedappears less substantial than that deemed insufficient in Eng'g Contractors, which includeddetailed statistics regarding the governmental entity's hiring of minority-owned businesses for
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government construction projects; marketplace data on the financial performance of minorityand nonminority contractors; and two studies by experts. Id. at 912.”The court said to the extent remedial action is warranted based on the current evidentiaryshowing, it would likely be directed to the need to address the barriers identified in the GAOReports such as providing incentives or guarantees to commercial lenders to make loans toSDFRs, increasing outreach to SDFRs regarding the availability of USDA programs, ensuringSDFRs have equal access to the same financial tools as nonminority farmers, and efforts tostandardize the way USDA services SDFR loans so that it comports with the level of serviceprovided to white farmers.The court held that nevertheless, at this stage of the proceedings, it need not determinewhether the Government ultimately will be able to establish a compelling need for this broad,race-based remedial legislation. This is because, assuming the Government’s evidenceestablishes the existence of a compelling governmental interest warranting some form of race-based relief, the court found Plaintiff has convincingly shown that the relief provided by Section1005 is not narrowly tailored to serve that interest.Narrowly Tailoring. Even if the Government establishes a compelling governmental interest toenact Section 1005, the court stated Plaintiff has shown a substantial likelihood of success onhis claim that, as written, the law violates his right to equal protection because it is notnarrowly tailored to serve that interest. “The essence of the ‘narrowly tailored’ inquiry is thenotion that explicitly racial preferences ... must be only a ‘last resort’ option.” Eng'g Contractors,122 F.3d at 926.In determining whether a race-conscious remedy is appropriate, the court noted the SupremeCourt instructs courts to examine several factors, including the necessity for the relief and theefficacy of alternative remedies; the flexibility and duration of the relief, including theavailability of waiver provisions; the relationship of the numerical goals to the relevant labormarket; and the impact of the relief on the rights of third parties.” U.S. v. Paradise, 480 U.S. 149,171 (1987).The court found that the necessity of debt relief to the group targeted by Section 1005, asopposed to a remedial program that more narrowly addresses the discrimination that has beendocumented by the Government, is anything but evident. More importantly, the court statedSection 1005's rigid, categorical, race-based qualification for relief is the antithesis of flexibility.The debt relief provision applies strictly on racial grounds irrespective of any other factor.Every person who identifies him or herself as falling within a socially disadvantaged group whohas a qualifying farm loan with an outstanding balance as of January 1, 2021, receives up to 120percent debt relief—and no one else receives any debt relief.Regardless of farm size, an SDFR receives up to 120 percent debt relief. And regardless ofwhether an SDFR is having the most profitable year ever and not remotely in danger offoreclosure, that SDFR receives up to 120 percent debt relief. Yet, the court said, a small Whitefarmer who is on the brink of foreclosure can do nothing to qualify for debt relief. Race or
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ethnicity is the sole, inflexible factor that determines the availability of relief provided by theGovernment under Section 1005.The Government cited the Eleventh Circuit decision in Cone Corp. v. Hillsborough Cnty., 908 F.2d908, 910 (11th Cir. 1990). The court in Cone Corp pointed to several critical factors thatdistinguished the county’s MBE program in that case from that rejected in Croson:“(1) the county had tried to implement a less restrictive MBE program for sixyears without success; (2) the MBE participation goals were flexible in partbecause they took into account project-specific data when setting goals; (3) theprogram was also flexible because it provided race-neutral means by which a lowbidder who failed to meet a program goal could obtain a waiver; and (4) unlikethe program rejected in Croson, the county’s program did not benefit “groupsagainst whom there may have been no discrimination,” instead its MBE program“target[ed] its benefits to those MBEs most likely to have been discriminatedagainst . . . .” Id. at 916-17.The court found that “Section 1005’s inflexible, automatic award of up to 120 percent debtrelief only to SDFRs stands in stark contrast to the flexible, project by project Cone Corp. MBEprogram.”The court noted that in Cone Corp., although the MBE program included a minorityparticipation goal, the county “would grant a waiver if qualified minority businesses wereuninterested, unavailable, or significantly more expensive than non-minority businesses.” Inthis way the Court in Cone Corp. observed the county’s MBE program “had been carefullycrafted to minimize the burden on innocent third parties.” (Citing Cone Corp., 908 F.2d at 911).The court concluded the “120 percent debt relief program is untethered to an attempt toremedy any specific instance of past discrimination. And unlike the Cone Corp. MBE program,Section 1005 is absolutely rigid in the relief it awards and the recipients of that relief andprovides no waiver or exception by which an individual who is not a member of a sociallydisadvantaged group can qualify. In this way, Section 1005 is far more similar to the remedialschemes found not to be narrowly tailored in Croson and other similar cases.”Additionally, on this record, the court found it appears that Section 1005 simultaneouslymanages to be both overinclusive and underinclusive. “It appears to be overinclusive in that itwill provide debt relief to SDFRs who may never have been discriminated against or faced anypandemic-related hardship.” The court found “Section 1005 also appears to be underinclusivein that, as mentioned above, it fails to provide any relief to those who suffered the brunt of thediscrimination identified by the Government. It provides no remedy at all for an SDFR who wasunable to obtain a farm loan due to discriminatory practices or who no longer has qualifyingfarm loans as a result of prior discrimination.”Finally, the Court concluded there is little evidence that the Government gave seriousconsideration to, or tried, race-neutral alternatives to Section 1005. “The Government recountsthe remedial programs Congress previously implemented that allegedly have failed to remedy
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USDA’s discrimination against SDFRs…. However, almost all of the programs identified by theGovernment were not race-neutral programs; they were race-based programs that targetedthings like SDFR outreach efforts, improving SDFR representation on local USDA committees,and providing class-wide relief to SDFRs who were victims of discrimination. The main relevantrace-neutral program the Government referenced was the first round of pandemic relief, whichdid go disproportionately to White farmers.” However, the court stated, “the underlying causeof the statistical discrepancy may be disparities in farm size or crops grown, rather than race.”Thus, on the current record, in addition to showing that Section 1005 is inflexible and bothoverinclusive and underinclusive, the court held Plaintiff is likely to show that Congress “failedto give serious good faith consideration to the use of race and ethnicity-neutral measures” toachieve the compelling interest supporting Section 1005. Ensley Branch, 122 F.3d at 927.Congress does not appear to have turned to the race-based remedy in Section 1005 as a “lastresort,” but instead appears to have chosen it as an expedient and overly simplistic, but notnarrowly tailored, approach to addressing prior and ongoing discrimination at USDA.Having considered all of the pertinent factors associated with the narrow tailoring analysis andthe record presented by the parties, the court is not persuaded that the Government will beable to establish that Section 1005 is narrowly tailored to serve its compelling governmentalinterest. The court holds “it appears to create an inflexible, race-based discriminatory programthat is not tailored to make the individuals who experienced discrimination whole, increaseparticipation among SDFRs in USDA programs, or irradicate the evils of discrimination thatremain following Congress’ prior efforts to remedy the same.” Therefore, the court holds thatPlaintiff has established a strong likelihood of showing that Section 1005 violates his right toequal protection under the law because it is not narrowly tailored to remedy a compellinggovernmental interest.Conclusion. Defendants Thomas J. Vilsack, in his official capacity as U.S. Secretary of Agricultureand Zach Ducheneaux, in his official capacity as Administrator, Farm Service Agency, theiragents, employees and all others acting in concert with them, who receive actual notice of thisOrder by personal service or otherwise, are immediately enjoined from issuing any payments,loan assistance, or debt relief pursuant to Section 1005(a)(2) of the American Rescue Plan Actof 2021 until further order from the Court. The court also ordered that the parties confer andsubmit a proposed expedited schedule to resolve the merits of the action.
v. Mechanical Contractors Association of Memphis, Inc., White Plumbing & Mechanical

Contractors, Inc. and Morgan & Thornburg, Inc. v. Shelby County, Tennessee, et al., U.S.District Court for Western District of Tennessee, Western Division, Case 2:19-cv-02407-SHL-tmp, filed on January 17, 2019.This is a challenge to the Shelby County, Tennessee “MWBE” Program. In Mechanical
Contractors Association of Memphis, Inc., White Plumbing & Mechanical Contractors, Inc. and
Morgan & Thornburg, Inc. v. Shelby County, Tennessee, et al., the Plaintiffs are suing ShelbyCounty for damages and to enjoin the County from the alleged unconstitutional and unlawfuluse of race-based preferences in awarding government construction contracts. The Plaintiffsassert violations of the Fourteenth Amendment to the United States Constitution, 42 U.S.C.
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Sections 1981, l983, and 2000(d), and Tenn. Code Ann. § 5-14-108 that requires competitivebidding.The Plaintiffs claim the County MWBE Program is unconstitutional and unlawful for both primeand subcontractors. Plaintiffs ask the Court to declare it as such, and to enjoin the County fromfurther implementing or operating under it with respect to awarding government constructioncontracts.The case at the time of this report is in the middle of discovery. The court has ruled on certainmotions to dismiss filed by the Defendants, including granting dismissal as to individualDefendants sued in their official capacity and denied the motions to dismiss as to the individualDefendants sued in their individual capacity.In addition, Plaintiffs on February 17, 2020, filed with the District Court in Tennessee a Motionto Exclude Proof from Mason Tillman Associates (MTA), the disparity study consultant to theCounty. A federal District Court in California (Northern District), issued an Order granting aMotion to Compel against Mason Tillman Associates on February 17, 2020, compellingproduction of documents pursuant to a subpoena served on it by the Plaintiffs. MTA appealedthe Order to the Ninth Circuit Court of Appeals.The Ninth Circuit Court of Appeals recently dismissed the appeal by MTA, and sent the caseback to the federal district court in California. The federal district court in Tennessee issued anOrder on April 9, 2020 in which it denied without prejudice the Motion to Exclude Proof basedon the lack of authority to limit the County’s ability to present proof at trial due to the non-party MTA’s failure to meet its discovery obligations, that nothing in the record attributesMTA’s failure to meet its discovery obligations to the County, and that MTA’s efforts to avoiddisclosure is coming to an end based on the recent dismissal of MTA’s appeal to the NinthCircuit.. The district court in Tennessee stated in a footnote: “Now that the Ninth Circuit hasdismissed MTA’s appeal, Plaintiff is free to again ask the California district court to compel MTA(or sanction it for failing) to produce any documents which it is obligated to disclose."On August 17, 2020, the district court in California entered an Order of Conditional Dismissal ofthat case in California dealing only with the subpoena served on MTA for documents, which ispending the approval of a settlement by the parties in September.The parties filed on September 25, 2020, with the federal court in Tennessee a Notice ofPending Settlement, subject to the final approval of the Shelby County Commission, which wasprovided in October 2020.The parties filed a Stipulation of Dismissal with Prejudice with the court on January 4, 2021.The federal court in Tennessee on January 4, 2021, issued an order and Judgment approvingthe settlement and dismissing the case.
vi. Palm Beach County Board of County Commissioners v. Mason Tillman Associates, Ltd.;

Florida East Coast Chapter of the AGC of America, Inc., Case No. 502018CA010511; In the15th Judicial Circuit in and for Palm Beach County, Florida.
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In this case, the County sued Mason Tillman Associates (MTA) to turn over backgrounddocuments from disparity studies it conducted for the Solid Waste Authority and for the countyas a whole. Those documents include the names of women and minority business owners who,after MTA promised them anonymity, described discrimination they say they faced trying to getcounty contracts. Those documents were sought initially as part of a records request by theAssociated General Contractors of America (AGC).The County filed suit after its alleged unsuccessful efforts to get MTA to provide documentsneeded to satisfy a public records request from AGC. The Florida ECC of AGC (AGC) alsorequested information related to the disparity study that MTA prepared for the County.The AGC requests documents from the County and MTA related to its study and its findings andconclusions. AGC requests documents including the availability database, underlying data,anecdotal interview identities, transcripts and findings, and documents supporting the findingsof discrimination.MTA filed a Motion to Dismiss. The Court issued an order to defer the Motion to Dismiss anddirecting MTA to deliver the records to the court for in-camera inspection. The Court alsodenied a motion by AGC to be elevated to party status and to conduct discovery. The court helda Case Management Conference on August 17, 2020, and ordered that MTA’s Motion to Dismissbe scheduled for a hearing at a date mutually agreeable to the parties.The court on September 10, 2020, issued an Order denying the Motion to Dismiss, orderingMTA to file its answer and defenses to Palm Beach County within 10 days, and that the courtwill hold a hearing and make preliminary findings as to whether the documents at issue thathave been provided by MTA to the court for in- camera inspection are exempted from thePublic Records Act.On February 1, 2021, the court issued a final order finding that the records of MTA sought bythe County fell within the trade secret exemption of the state of Florida Public Records Act. Thecourt thus held the County’s Complaint for breach of contract and specific performance weredismissed as moot.
vii. CCI Environmental, Inc., D.W. Mertzke Excavating & Trucking, Inc., Global Environmental,

Inc., Premier Demolition, Inc., v. City of St. Louis, St. Louis Airport Authority, et al.; U.S.District Court for the Eastern District of Missouri, Eastern Division; Case No: 4:19-cv-03099(Complaint filed on November 14, 2019).Plaintiffs allege that this cause of action arises from Defendant's Minority and Women'sBusiness Enterprise Program Certification and Compliance Rules that require NativeAmericans to show at least one-quarter descent from a tribe recognized by the Federal Bureauof Indian Affairs. Plaintiffs claim that African Americans, Hispanic Americans, and AsianAmericans are only required to “have origins” in any groups or peoples from certain parts ofthe world. This action alleges violations of Title VI of the Civil Rights Act of 1964, and the denialof equal protection of the laws under the Fourteenth Amendment to the U.S. Constitution based
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on these definitions constituting per se discrimination. Plaintiffs seek injunctive relief anddamages.Plaintiffs are businesses that are certified as MBEs through the City of St. Louis.Plaintiffs allege they are Minority Group Members because their owners are members of theAmerican Indian tribe known as Northern Cherokee Nation. Plaintiffs claim the NorthernCherokee Nation is an American Indian Tribe with contacts in what is now known as the Stateof Missouri since 1721.Plaintiff alleges the City defines Minority Group Members differently depending on one's racialclassification. The City's rules allow African Americans, Hispanic Americans and AsianAmericans to meet the definition of a Minority Group Member by simply having “origins”within a group of peoples, whereas Native Americans are restricted to those persons who havecultural identification and can demonstrate membership in a tribe recognized by the FederalBureau of Indian Affairs.In 2019 Plaintiffs sought to renew their MBE certification with the City, which was denied.Plaintiff alleges the City decided to decertify the MBE status for each Plaintiff because theirmembership in the Northern Cherokee Nation disqualifies each company from Minority GroupMembership because the Northern Cherokee Nation is not a federally recognized tribe by theBureau of Indian Affairs.The Plaintiffs filed an administrative appeal, and the Administrative Review Officer upheld thedecision to decertify Plaintiffs firms.Plaintiffs allege the City's policy, on its face, treats Native Americans differently than AfricanAmericans, Hispanic Americans and Asian Americans on the basis of race because it allowsthose groups to simply claim an origin from one of those groups of people to qualify as aMinority Group Member, but does not allow Native Americans to qualify in the same way.Plaintiffs claim this is per se intentional discrimination by the City in violation of Title VI andthe Fourteenth Amendment.Plaintiffs also allege that Defendants subjected Plaintiffs to violations of their rights as otherminority contractors to the Equal Protection of Laws in the determination of their minoritystatus by using a different standard to determine whether they should qualify as a MinorityGroup Member under the City's MBE Certification and Compliance Rules. Plaintiffs claim theCity's policy and practice constitute disparate treatment of Native Americans.As a result of the City's deliberate indifference to their rights under the FourteenthAmendment, Plaintiffs claim they have suffered loss of business, loss of standing in theircommunity, and damage to their reputation by the City's decision to decertify the MBE status ofthese companies, and incurred attorney's fees and costs.Plaintiffs request judgment against the City and other Defendants for compensatory damagesfor business losses, loss of standing in their community, and damage to their reputation.
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Plaintiffs also seek punitive damages and injunctive relief requiring the City to strike itsdefinition a Minority Group Member under its policy and rewrite it in a non-discriminatorymanner, reinstate the MBE certification of each Plaintiffs, and for attorney fees under Title VIand 42 U.S.C Section 1988.The Complaint was filed on November 14, 2019, followed by a First Amended Complaint.Plaintiffs filed on February 11, 2020, a Motion for Preliminary Injunction seeking to have ahearing on their Complaint, and to order the City to reinstate the application or MBEcertification of the Plaintiffs.The court issued a Memorandum and Order, dated July 27, 2020, which provided the Motionfor Preliminary Injunction is denied as withdrawn by the Plaintiff and the Joint Motion toAmend a Case Management Order is Granted.The parties filed cross-motions for summary judgment in August. The court on September 14,2020, issued an order over the opposition of the parties referring the case to mediation“immediately,” with mediation to be concluded by January 11, 2021. The court also held thatthe pending cross-motions for summary judgment will be denied without prejudice to beingrefiled only upon conclusion of mediation if the case has not settled.The court in April 2021 issued an Order dismissing this case based on a settlement and consentjudgment. The City adopted new rules pertaining to MBE/WBE certification. The City alsoagreed for this case only to a rebuttable presumption that the plaintiffs in the case aremembers of a tribe that are Native Americans and socially and economically disadvantagedsubject to the City reserving the right to rebut the presumption.In addition, the City agreed that it will pay plaintiffs $15000 in attorney’s fees, and relatedorders. The City agreed that it will use best efforts to process Plaintiffs’ certificationapplications and will provide a decision on each application by August 2, 2021. If the Plaintiffsare not certified as an MBE under the revised October 2020 rules, Plaintiffs reserve their rightto pursue all claims relating to the decision.
viii. Ultima Services Corp. v. U.S. Department of Agriculture, U.S. Small Business

Administration, et. al., U.S. District Court, E.D. Tennessee, 2:20-cv-00041-DCLC-CRW.Plaintiff, a small business contractor, recently filed this Complaint in federal district court inTennessee against the US Dep’t of Agriculture (USDA), US SBA, et. al. challenging the federalSection 8(a) program, and it appears as applied to a particular industry that provideadministrative and/or technical support to USDA offices that implement the Natural ResourcesConservation Service (NRCS), an agency of the USDA.Plaintiff, a non-qualified Section 8(a) Program contractor, alleges the contracts it used to bid onhave been set aside for a Section 8(a) contractor. Plaintiff thus claims it is not able to competefor contracts that it could in the past.



FINAL REPORT APPENDIX B, PAGE 64

Plaintiff alleges that neither the SBA or the USDA has evidence that any racial or ethnic group isunderrepresented in the administrative and/or technical support service industry in which itcompetes., and there is no evidence that any underrepresentation was a consequence ofdiscrimination by the federal government or that the government was a passive participant indiscrimination.Plaintiff claims that the Section 8(a) Program discriminates on the basis of race, and that theSBA and USDA do not have a compelling governmental interest to support the discrimination inthe operation of the Section 8(a) Program. In addition, Plaintiff asserts that even if defendantshad a compelling governmental interest, the Section 8(a) Program as operated by defendants isnot narrowly tailored to meet any such interest.Thus, Plaintiffs allege defendants’ race discrimination in the Section 8(a) Program violates theFifth Amendment to the U.S. Constitution. Plaintiff seeks a declaratory judgment thatdefendants are violating the Fifth Amendment, 42 U.S.C. Section 1981, injunctive reliefprecluding defendants from reserving certain NRCS contracts for the Section 8(a) Program,monetary damages, and other relief.The defendants filed a Motion to Dismiss asserting inter alia that the court does not havejurisdiction. Plaintiff has filed written discovery, which was stayed pending the outcome of theMotion to Dismiss.The court on March 31, 2021, issued an Memorandum Opinion and Order granting in part anddenying in part the Motion to Dismiss. The court held that plaintiffs had standing to challengethe constitutionality of the Section 8(a) Program as violating the Fifth Amendment, and heldplaintiff’s claim that the Section 8(a) Program is unconstitutional because it discriminates onthe basis of race is sufficient to state a claim. The court also granted in part defendants’ Motionto Dismss holding that plaintiff’s 42 U.S.C. Section 1981 claims are dismissed as that sectiondoes not apply to federal agencies. Thus, the case proceeds on the merits of theconstitutionality of the Section 8 (a) Program.The court on April 9, 2021, entered a Scheduling Order providing that defendants shall file anAnswer by April 28, 2021 and set a Bench Trial for October 11, 2022, with Dispostive Motionsdue by June 6, 2022. Defendants filed their Answer to the Complaint on April 28, 2021.Plaintiffs on May 20, 2021 filed a Motion to Amend/Revise Complaint, Defendants filed theirResponse to Motion to Amend on June 4, 2021 and Plaintiffs filed on June 8, 2021 their Reply tothe Response. The Motion is pending at this time.
ix. Pharmacann Ohio, LLC v. Ohio Dept. Commerce Director Jacqueline T. Williams, In the Courtof Common Pleas, Franklin County, Ohio, Case No. 17-CV-10962, November 15, 2018, appealpending, in the Court of Appeals of Ohio, Tenth Appellate District, Case No. 18-AP-000954.In 2016, the Ohio legislature codified R.C. Chapter 3796, legalizing medical marijuana. Thelegislature instructed Defendant Ohio Department of Commerce to issue certain licenses tomedical marijuana cultivators, processors, and testing laboratories. The Department was
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instructed to award 15 percent of said licenses to economically disadvantaged groups, definedas African Americans, American Indians, Hispanics, and Asians.Plaintiff Greenleaf Gardens, LLC received a final score that would have otherwise qualified it toreceive one of the 12 provisional licenses. Plaintiff was denied a provisional license, whileDefendants Harvest Grows, LLC, and Parma Wellness Center, LLC were awarded provisionallicenses due to the control of the defendant companies by one or more members of aneconomically disadvantaged group.In 2018, Plaintiff filed its intervening complaint, seeking equal protection under the lawpursuant to 42 U.S.C. §1983 and Article I, Section 2 of the Ohio Constitution. Plaintiff moved forsummary judgment on counts one, two, and four of its complaint. On counts one and four of thecomplaint. Plaintiff seeks declaratory judgment that R.C. §3796.09(C) is unconditional on itsface pursuant to 42 U.S.C. §1983 and Article I, Section 2 of the Ohio Constitution. Count twoasserts a similar claim under the Fourteenth Amendment and the Ohio Constitution, but on anas applied basis.R.C. §3796.09(C) is subject to strict scrutiny. The court held that strict scrutiny presumes theunconstitutionality of the classification absent a compelling governmental justification.Therefore, §3796.09(C) is presumed unconstitutional, absent sufficient evidence of acompelling governmental interest.Defendants assert the State had a compelling government interest in redressing past andpresent effects of racial discrimination within its jurisdiction where the State itself wasinvolved. In support, Defendants put forth evidence of prior discrimination in bidding for Ohiogovernment contracts, other states’ marijuana licensing related programs, marijuana relatedarrests, and evidence of the legislature’s desire to include a provision in R.C. §3796.09 similarto Ohio’s MBE program.Some of the evidence Defendants provide, the court found may not have been considered bythe legislature during their discussion of R.C. §3796.09. In support of its inclusion, Defendantscite law upholding the use of “post-enactment” evidence. Courts have reached differingconclusions as to whether post-enactment evidence may be used in a court’s analysis; but thecourt found persuasive courts that have held “post-enactment evidence may not be used todemonstrate that the government’s interest in remedying prior discrimination wascompelling.”The only evidence clearly considered by the legislature prior to the passage of R.C. §3796.09(C),the court stated, is marijuana related arrests. There is evidence that legislators may haveconsidered MBE history and specifically requested the inclusion of a provision similar to theMBE program. However, the only evidence provided are a few emails seeking a provision likethe MBE program. There was no testimony showing any statistical or other evidence wasconsidered from the previous studies conducted for the MBE program.Defendants included evidence of statistical studies in 2013, showing the legislature consideredevidence of racial disparities for African Americans and Latinos regarding arrest rates related
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to marijuana. The court did not find this to be evidence supporting a set aside for economicallydisadvantaged groups who are not referenced in either the statistical evidence or the anecdotalevidence on arrest rates. Evidence of increased arrest rates for African Americans and Latinosfor marijuana generally, the court found, is not evidence supporting a finding of discriminationwithin the medical marijuana industry for African Americans, Hispanics, American Indians, andAsians.The Defendants assert the legislators considered the history of R.C. §125.081, Ohio’s MBEprogram. The last studies Defendants reference to support the legislature’s conclusion thatremedial action is necessary in the industry of government procurement contracts wereconducted in 2001, leading to the creation of the Encouraging Diversity Growth and EquityProgram in 2003. Since then, various cities have conducted independent studies of theirgovernments and the utilization of MBEs in procurement practices. Although Defendantsreference these materials, these studies were not reviewed by the legislature for R.C.§3796.09(C).The only evidence referenced in the materials provided by the Defendants to show the GeneralAssembly considered Ohio’s MBE and EDGE history are three emails between a congressionalstaff member and an employee of the Legislative Service Commission requesting a set aside likethe one included in R.C. §125.081 and R.C. §123.125. There is no reference to the legislativehistory and evidence from the original review in between 1978 and 1980. The legislators whoreviewed the evidence in 1980 clearly were not members of the legislature in 2016 when R.C.§2796.09(C) passed. Even if a few legislators might have seen the MBE evidence, the courtstated it cannot find it was considered by the General Assembly as evidence supportingremedial action.Additionally, even if the court could found this evidence was considered by the legislature insupport of R.C. §3796.09(C), the materials from R.C. §125.081 pertain to governmentprocurement contracts only. The court held the law requires that evidence considered by thelegislature must be directly related to discrimination in that particular industry. Defendantsargued the fact that the medical marijuana industry is new, but the court said such newnessnecessarily demonstrates there is no history of discrimination in this particular industry, i.e.legal cultivation of medical marijuana.Finally, Defendants’ remaining evidence, the court said, is post-enactment. The court stated itwould be given a lesser weight than that of pre-enactment evidence. Considering all theevidence put forth, the court found there is not a strong basis in evidence supporting thelegislature’s conclusion that remedial action is necessary to correct discrimination within themedical marijuana industry. Accordingly, it held a compelling government interest does notexist.The court also found R.C. §3796.09(C) is not narrowly tailored to the legislature’s allegedcompelling interest. Under Ohio law, the legislature must engage in an analysis of alternativeremedies and prior efforts before enacting race-conscious remedies. Neither party directed thecourt to sufficient evidence of alternative remedies proposed or analyzed by the legislatureduring their review of R.C. §3796.09(C). The evidence of prior alternative remedies pertains to
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the government contracting market. Neither of the studies Defendant cites relate to the medicalmarijuana industry. The Defendants did not show evidence of any alternative remediesconsidered by the legislature before enacting R.C. §3796.09(C).The court believed alternative remedies could have been available to the legislature to alleviatethe discrimination the legislature stated it sought to correct. If the legislature sought to rectifythe elevated arrest rates for African Americans and Latinos/Hispanics possessing marijuana,the correction should have been giving preference to those companies owned by formerarrestees and convicts, not a range of economically disadvantaged individuals, includingpreferences for unrelated races like Native Americans and Asians.R.C. §3796.09(C) appears to be somewhat flexible, the court stated, in that it includes a waiverprovision. The court found the entire statute itself is not flexible, being that it is a strictpercentage, unrelated to the particular industry it is intended for, medical marijuana. R.C.§3796.09(C) requires 15 percent of cultivator licenses are issued to economicallydisadvantaged group members. This is not an estimated goal, but a specific requirement.Additionally, R.C. §3796.09(C) does not include a proposed duration. Accordingly, the courtfound R.C. §3796.09(C) is not flexible.Defendants admitted that the 15 percent stated within R.C. §3796.09(C) was lifted from R.C.§125.081 without any additional research or review by the legislature regarding the relevantlabor market described in R.C. §3796.09(C), the medical marijuana industry. Defendants arguedthat the numbers as associated with the contracting market are directly applicable to the newlycreated medical marijuana industry because of a disparity study conducted by Maryland. TheMaryland study was not reviewed by the legislature before enacting R.C. §3796.09(C), and is areview of markets and disparity in Maryland, not Ohio. Accordingly, the court found this onestudy the Defendants use to try to connect two very different industries (governmentcontracting market and a newly created medical marijuana industry) has little weight, if any.Regarding the statistics the legislature did not review prior to enacting R.C. §3796.09(C), thecited statistics pertaining to the arrest rates of minorities, the court found, are not directlyrelated to the values listed within the statute. Much of the statistics referenced are based ongeneral rates throughout the United States, or findings on discrimination pertaining to all drugrelated arrests. But these other statistics do not demonstrate the racial disparities pertaining tospecifically marijuana throughout the state of Ohio. The statistics cited in the materials, thecourt said, is not reflected in the amount chosen to remediate the discrimination R.C.§3796.09(C), 15 percent. This percentage is not based on the evidence demonstrating racialdiscrimination in marijuana related arrest in Ohio. Therefore, the court concluded thenumerical value was selected at random by the legislature, and not based on the evidenceprovided.Defendants argued third parties are minimally impacted. R.C. §3796:2-1-01 allots 12 licenses tobe issued to the most qualified applicants. By allowing a 15 percent set aside, the courtconcluded licenses are given to lower qualified applicants solely on the basis of race. The courtfound the 15 percent set aside is not insignificant and the burden is excessive for a newlycreated industry with limited participants.
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Finally, the Defendants assert R.C. §3796.09(C) is a continual focus of the legislature whichleads to reassessment and reevaluation of the program. As the statute does not includeinstructions for the legislature to assess and evaluate the program on a reoccurring basis, thecourt concluded that this factor is not fulfilled.The court found failure of the legislature to evaluate or employ race-neutral alternativeremedies; plus, the inflexible and unlimited nature of the statute; combined with the lack ofrelationship between the numerical goals and the relevant labor market; and the large impactof the relief on the rights of third parties, shows the legislature failed to narrowly-tailor R.C.§3796.09(C).As the ultimate burden remains with Plaintiff to demonstrate the unconstitutionality of R.C.§3796.09(C), the court found Plaintiff met its burden by showing the legislature failed tocompile and review enough evidence related to the medical marijuana industry to support thefinding of a strong basis in evidence for a compelling government interest to exist. Additionally,the legislature did not narrowly tailor R.C. §3796.09(C). Therefore, the Court found R.C.§3796.09(C) is unconstitutional on its face.The case was appealed in the Court of Appeals of the Ohio Tenth Appellate District, Case No. 18-AP-000954. The appeal was voluntarily dismissed in March, 2021.In the Court of Common Pleas, on March 11, 2021 the parties filed a Joint Motion to DismissRemaining Claims and Counterclaims Without Prejudice, and the Court of Common PleasOrdered the dismissal of the remaining Counts of the Complaint and Counterclaim withoutprejudice.
x. Circle City Broadcasting I, LLC (“Circle City”) and National Association of Black Owned

Broadcasters (“NABOB”) (Plaintiffs) v. DISH Network, LLC (“DISH” or “Defendant”), U.S.District Court, Southern District of Indiana, Indianapolis Division, Case NO. 1:20-cv-00750-TWP-TAB.This case involves allegations of racial discrimination in contracting by DISH against PlaintiffCircle City. Plaintiffs allege DISH refuses to contract in a nondiscriminatory manner with CircleCity in violation of 42 U.S.C. § 1981. Circle City is a small, minority-owned and historicallydisadvantaged business providing local television broadcasting with television stations locatedin and serving Indianapolis, Indiana and the surrounding areas.NABOB is a nonprofit corporation. The Amended Complaint alleges that NABOB represents 167radio stations owned by 59 different radio broadcasting companies and 21 television stationsowned by 10 different television broadcasting companies. The Amended Complaint allegesNABOB is a trade association representing the interests of the African American ownedcommercial radio and television stations across the country. Plaintiffs allege that as the voice ofthe African American broadcast industry for the past 42 years, NABOB has been instrumental inshaping national government and industry policies to improve the opportunities for success inbroadcasting for African Americans and other minorities.
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Plaintiffs claim that DISH insists on maintaining the industry’s policies and practices ofdiscriminating against minority-owned broadcasters and disadvantaged business by paying thenon-minority broadcasters significant fees to rebroadcast their stations and channels whileoffering practically no fees to the historically disadvantaged broadcaster or programmer for thesame or superior programming.Plaintiffs assert that DISH’s policies discount the contribution minorities can make in a marketby refusing to contract with them on a fair and equal basis, and this policy highlightsdiscrimination against minority businesses.Plaintiffs allege that DISH refuses to negotiate a television retransmission contract in good faithwith a minority owned business, Circle City.Circle City sues for retransmission fees at a fair market rate, actual and punitive damages,interest, attorneys’ fees and costs resulting from allegations of intentional misconduct by DISHin its alleged disingenuous “negotiations” with Circle City. NABOB also seeks injunctive relief toenjoin the alleged unlawful acts.The court issued an Order on May 18, 2021, regarding discovery and noted that it does notappear that settlement would be productive at this time; thus, the case will proceed withdiscovery. The court set a pretrial conference in February 2022, and the case is pending at thetime of this report.
xi. Etienne Hardre, and SDG Murray, LTD et al v. Colorado Minority Business Office, Governor

of Colorado et al., U.S. District Court for District, District of Colorado, Case 1:20-cv-03594.Complaint filed in December 2020.This Complaint concerns Senate Bill 20B-001 (“SB1”) signed into law by the Governor ofColorado on December 7, 2020. The Complaint claims unconstitutional race-basedclassifications in SB1, including those in Section 8 providing economic relief and stimulus onlyto minority-owned businesses; provisions will be codified at Colo. Rev. Stat. §24-49.5-106.SB1appropriates $4 million for COVID-19 relief payments for “minority-owned businesses.”Plaintiffs allege Caucasian businesses are excluded from participating in these relief paymentsbased on the racial identities of the business owners. The appropriation of $4 million for use bythe Colorado Minority Business Office is to provide “relief payments, grants and loans tominority-owned businesses.”SB1 directs the Colorado Minority Business Office to use a portion of the funds “to providetechnical assistance and consulting support to minority-owned businesses across the state.”SB1 provides three primary forms of economic relief exclusively to minority-owned businesses:direct relief payments, grants and loans for startup capital, and funds to provide minority-owned business leaders with professional development and networking opportunities.
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SBE directs Director of CMBO to establish a process for minority-owned businesses to apply foreconomic stimulus benefits, with a threshold requirement to applying is that the business be“minority owned” as defined by SB1.Plaintiffs allege SB1’s provision limiting certain economic stimulus payments to minority-owned businesses violates the Equal Protection Clause of the Fourteenth Amendment byunconstitutionally making facial racial classifications.The Plaintiffs filed a Motion for Preliminary Injunction and Defendants filed a Motion toDismiss. The court held a hearing on the preliminary injunction on April 6, 2021. Based on thestatus of the case, the court found the record is undeveloped or the future uncertain, the case isunripe, and the Plaintiffs brought the case before any implementing regulations had beenadopted and without information regarding their own eligibility for economic assistance.Given that the issue is not ripe for review, and it is unclear whether Plaintiffs have standing as aresult, the court found that it is inappropriate to address the preliminary injunction factors.Although a preliminary injunction is, by definition, preliminary relief, a litigant still must havestanding and the claim must be ripe. Without these two prerequisites, the court stated, it isinappropriate to exercise jurisdiction, whether preliminary or final. Accordingly, the motion forpreliminary injunction will be denied. And, the court based on this status of the case, took thefurther step and dismissed the case in its entirety.The court thus held on April 19, 2021, that the Plaintiffs’ claims were dismissed withoutprejudice and granted the Defendants’ Motion to Dismiss, and held that the Plaintiffs’ Motionfor Preliminary Injunction is denied.
xii. Infinity Consulting Group, LLC, et al. V. United States Department of the Treasury, et al.,Case No.: Gjh-20-981, In the United States District Court for the District of Maryland,Southern Division. Complaint filed in April 2020.This case involved a complaint filed in response to the distribution of PPP funds that “resultedin a disproportionate number of minority-owned and female-owned business owners unfairlyleft without relief.”Plaintiffs, two owners of Maryland small businesses, sued Defendants U.S. Department of theTreasury, the U.S. Small Business Administration (“SBA”) regarding the guidelines governingthe first round of funding for the Paycheck Protection Program (“PPP”) in April 2020.Plaintiffs alleged Defendants knowingly and intentionally discriminated against MBE/WBEs byprohibiting businesses without employees from applying for funding until a week afterbusinesses with employees could apply, leaving only a short period before the funds weredepleted. In anticipation of legislation authorizing a second round of funding for the PPP,Plaintiffs moved for a temporary restraining order and preliminary injunction halting theentire PPP from proceeding until Defendants took steps to guarantee more equitabledistribution of PPP funds before they were exhausted a second time.
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Plaintiffs’ asserted claims under the Fifth Amendment of the U.S. Constitution and theAdministrative Procedure Act, 5 U.S.C. §706(2). Court on April 26, 2020 held Plaintiffs’Emergency Motion for a Temporary Restraining Order and Preliminary Injunction was denied.Court found Plaintiffs did not demonstrate a likelihood of success on their claims or that theirremedy would be in the overall interest of the greater public. Court held Plaintiffs did not showDefendants’ knowingly and intentionally discriminated against MBE/WBEs with no employees,and thus did not prove violation of the equal protection component of the Fifth Amendment’sDue Process Clause. Plaintiffs did not show that an “invidious discriminatory purpose was amotivating factor” behind the Defendants’ decision making in administering the PPP.Court pointed out that while “a showing of disparate impact on a protected group and theforeseeability of this impact is relevant to prove that the decision maker acted with a forbiddenpurpose, ‘impact alone is not determinative, and the Court must look to other evidence.”After the denial of the Temporary Restraining Order and Preliminary Injunction, Motions toDismiss were filed by Defendants mainly asserting lack of jurisdiction and failure to state aclaim. Plaintiffs and Defendants subsequently entered into a Stipulation of Dismissal withprejudice on October 27, 2020.This list of recent pending and informative cases is not exhaustive, but in addition to the casescited previously, may potentially have an impact on the study and implementation by stateDOTs and state and local governments regarding the implentation of the Federal DBE/ACDBEPrograms and MBE/WBE/DBE programs, and related legislation.
Ongoing review. The above represents a summary of the legal framework pertinent to the study andimplementation of DBE/MBE/WBE, or race-, ethnicity-, or gender-neutral programs, the Federal DBEand ACDBE Programs, and the implementation of the Federal DBE and ACDBE Programs by state andlocal government recipients of federal funds. Because this is a dynamic area of the law, theframework is subject to ongoing review as the law continues to evolve. The following provides moredetailed summaries of key recent decisions.
SUMMARIES OF RECENT DECISIONS
D. Recent Decisions Involving State and Local Government MBE/WBE/DBE
Programs and Their Implementation of the Federal DBE Program in the Ninth
Circuit Court of Appeals
1. Orion Insurance Group, a Washington Corporation; Ralph G. Taylor, an individual,
Plaintiffs, v. Washington State Office Of Minority & Women's Business Enterprises,
United States DOT, et. al., 2018 WL 6695345 (9th Cir. December 19, 2018),
Memorandum opinion (not for publication), Petition for Rehearing denied, February
2019. Petition for Writ of Certiorari filed with the U.S. Supreme Court denied (June 24,
2019). Plaintiffs, Orion Insurance Group (“Orion”) and its owner Ralph Taylor, filed this case allegingviolations of federal and state law due to the denial of their application for Orion to be considered a
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DBE under federal law. The USDOT and Washington State Office of Minority & Women’s BusinessEnterprises (“OMWBE”), moved for a summary dismissal of all the claims.Plaintiff Taylor received results from a genetic ancestry test that estimated he was 90 percentEuropean, 6 percent Indigenous American, and 4 percent Sub-Saharan African. Taylor submitted anapplication to OMWBE seeking to have Orion certified as a MBE under Washington State law. Tayloridentified himself as Black. His application was initially rejected, but after Taylor appealed, OMWBEvoluntarily reversed their decision and certified Orion as an MBE.Plaintiffs submitted to OMWBE Orion’s application for DBE certification under federal law. Tayloridentified himself as Black American and Native American in the Affidavit of Certification. Orion’sDBE application was denied because there was insufficient evidence that he was a member of a racialgroup recognized under the regulations, was regarded by the relevant community as either Black orNative American, or that he held himself out as being a member of either group.OMWBE found the presumption of disadvantage was rebutted and the evidence was insufficient toshow Taylor was socially and economically disadvantaged.
District Court decision. The district court held OMWBE did not act arbitrarily or capriciously when itfound the presumption that Taylor was socially and economically disadvantaged was rebuttedbecause of insufficient evidence he was either Black or Native American. By requiring individualizeddeterminations of social and economic disadvantage, the court held the Federal DBE Programrequires states to extend benefits only to those who are actually disadvantaged.Therefore, the district court dismissed the claim that, on its face, the Federal DBE Program violatesthe Equal Protection Clause. The district court also dismissed the claim that the Defendants, inapplying the Federal DBE Program to him, violated the Equal Protection Clause.The district court found there was no evidence that the application of the federal regulations wasdone with an intent to discriminate against mixed-race individuals or with racial animus or creates adisparate impact on mixed-race individuals. The district court held the Plaintiffs failed to show thateither the State or Federal Defendants had no rational basis for the difference in treatment.
Void for vagueness claim. Plaintiffs asserted that the regulatory definitions of “Black American” and“Native American” are void for vagueness. The district court dismissed’ the claims that the definitionsof “Black American” and “Native American” in the DBE regulations are impermissibly vague.
Claims for violations of 42 U.S.C. § 2000d (Title VI) against the State. Plaintiffs’ claims weredismissed against the State Defendants for violation of Title VI. The district court found plaintiffsfailed to show the state engaged in intentional racial discrimination. The DBE regulations’requirement that the state make decisions based on race, the district court held were constitutional.
The Ninth Circuit on appeal affirmed the District Court. The Ninth Circuit held the district courtcorrectly dismissed Taylor’s claims againt Acting Director of the USDOT’s Office of Civil Rights, in herindividual capacity. The Ninth Circuit also held the district court correctly dismissed Taylor’s
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discrimination claims under 42 U.S.C. § 1983 because the federal defendants did not act “under coloror state law” as required by the statute.In addition, the Ninth Circuit concluded the district court correctly dismissed Taylor’s claims fordamages because the United States has not waived its sovereign immunity on those claims. The NinthCircuit found the district court correctly dismissed Taylor’s claims for equitable relief refund under42 U.S.C. § 2000d because the Federal DBE Program does not qualify as a “program or activity” withinthe meaning of the statute.
Claims under the Administrative Procedure Act. The Ninth Circuit stated the OMWBE did not act inan arbitrary and capricious manner when it determined it had a “well founded reason” to questionTaylor’s membership claims, and that Taylor did not qualify as a “socially and economicallydisadvantaged individual.” Also, the court found OMWBE did not act in an arbitrary and capriciousmanner when it did not provide an in-person hearing under 49 C.F.R. §§ 26.67(b)(2) and 26.87(d)because Taylor was not entitled to a hearing under the regulations.The Ninth Circuit held the USDOT did not act in an arbitrary and capricious manner when it affirmedthe state’s decision because the decision was supported by substantial evidence and consistent withfederal regulations. The USDOT “articulated a rational connection” between the evidence and thedecision to deny Taylor’s application for certification.
Claims under the Equal Protection Clause and 42 U.S.C. §§ 1983 and 2000d. The Ninth Circuit heldthe district court correctly granted summary judgment to the federal and state Defendants onTaylor’s equal protection claims because Defendants did not discriminate against Taylor, and did nottreat Taylor differently from others similarly situated. In addition, the court found the district courtproperly granted summary judgment to the state defendants on Taylor’s discrimination claims under42 U.S.C. §§ 1983 and 2000d because neither statute applies to Taylor’s claims.Having granted summary judgment on Taylor’s claims under federal law, the Ninth Circuit concludedthe district court properly declined to exercise jurisdiction over Taylor’s state law claims.
Petition for Writ of Certiorari. Plaintiffs/Appellants filed a Petition for Writ of Certiorari with the U.S.Supreme Court on April 22, 2019, which was denied on June 24, 2019.
2. Orion Insurance Group, a Washington Corporation; Ralph G. Taylor, an individual,
Plaintiffs, v. Washington State Office Of Minority & Women's Business Enterprises,
United States DOT, et. al., 2017 WL 3387344 (W.D. Wash. 2017). Plaintiffs, Orion InsuranceGroup (“Orion”), a Washington corporation, and its owner, Ralph Taylor, filed this case allegingviolations of federal and state law due to the denial of their application for Orion to be considered adisadvantaged business enterprise (“DBE”) under federal law. 2017 WL 3387344. Plaintiffs movedthe Court for an order that summarily declared that the Defendants violated the AdministrativeProcedure Act (APA), declared that the denial of the DBE certification for Orion was unlawful, andreversed the decision that Orion is not a DBE. Id. at *1. The United States Department ofTransportation (“USDOT”) and the Acting Director of USDOT, (collectively the “Federal Defendants”)move for a summary dismissal of all the claims asserted against them. Id. The Washington State Office
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of Minority & Women's Business Enterprises (“OMWBE”), (collectively the “State Defendants”)moved for summary dismissal of all claims asserted against them. Id.The court held Plaintiffs' motion for partial summary judgment was denied, in part, and stricken, inpart, the Federal Defendants' motion for summary judgment was granted, and the State Defendants'motion for summary judgment was granted, in part, and stricken, in part. Id.

Factual and procedural history. In 2010, Plaintiff Ralph Taylor received results from a geneticancestry test that estimated that he was 90 percent European, 6 percent Indigenous American, and 4percent Sub-Saharan African. Mr. Taylor acknowledged that he grew up thinking of himself asCaucasian, but asserted that in his late 40s, when he realized he had Black ancestry, he “embraced hisBlack culture.” Id. at *2.In 2013, Mr. Taylor submitted an application to OMWBE, seeking to have Orion, his insurancebusiness, certified as a MBE under Washington State law. Id. at *2. In the application, Mr. Tayloridentified himself as Black, but not Native American. Id. His application was initially rejected, but afterMr. Taylor appealed the decision, OMWBE voluntarily reversed their decision and certified Orion asan MBE under the Washington Administrative Code and other Washington law. Id. at *2.In 2014, Plaintiffs submitted, to OMWBE, Orion's application for DBE certification under federal law.
Id. at *2. His application indicated that Mr. Taylor identified himself as Black American and NativeAmerican in the Affidavit of Certification submitted with the federal application. Id. Considered withhis initial submittal were the results from the 2010 genetic ancestry test that estimated that he was90 percent European, 6 percent Indigenous American, and 4 percent Sub-Saharan African. Id. Mr.Taylor submitted the results of his father's genetic results, which estimated that he was 44 percentEuropean, 44 percent Sub-Saharan African, and 12 percent East Asian. Id. Mr. Taylor included a 1916death certificate for a woman from Virginia, Eliza Ray, identified as a “Negro,” who was around 86years old, with no other supporting documentation to indicate she was an ancestor of Mr. Taylor. Id.at *2.In 2014, Orion's DBE application was denied because there was insufficient evidence that he was amember of a racial group recognized under the regulations, was regarded by the relevant communityas either Black or Native American, or that he held himself out as being a member of either groupover a long period of time prior to his application. Id. at *3. OMWBE also found that even if there wassufficient evidence to find that Mr. Taylor was a member of either of these racial groups, “thepresumption of disadvantage has been rebutted,” and the evidence Mr. Taylor submitted wasinsufficient to show that he was socially and economically disadvantaged. Id.Mr. Taylor appealed the denial of the DBE certification to the USDOT. Plaintiffs voluntarily dismissedthis case after the USDOT issued its decision. Id. at **3-4. Orion Insurance Group v. Washington State
Office of Minority & Women's Business Enterprises, et al., U.S. District Court for the Western District ofWashington case number 15-5267 BHS. In 2015, the USDOT affirmed the denial of Orion's DBEcertification, concluding that there was substantial evidence in the administrative record to supportOMWBE's decision. Id. at *4.
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This case was filed in 2016. Id. at *4. Plaintiffs assert claims for (A) violation of the AdministrativeProcedures Act, 5 U.S.C. § 706, (B) “Discrimination under 42 U.S.C. § 1983” (reference is made toEqual Protection), (C) “Discrimination under 42 U.S.C. § 2000d,” (D) violation of Equal Protectionunder the United States Constitution, (E) violation of the Washington Law Against Discrimination andArticle 1, Sec. 12 of the Washington State Constitution, and (F) assert that the definitions in 49 C.F.R. §26.5 are void for vagueness. Id. Plaintiffs seek damages, injunctive relief: (“[r]eversing the decisionsof the USDOT, Ms. Jones and OMWBE, and OMWBE's representatives ... and issuing an injunctionand/or declaratory relief requiring Orion to be certified as a DBE,” and a declaration the “definitionsof ‘Black American’ and ‘Native American’ in 49 C.F.R. § 26.5 to be void as impermissibly vague,”) andattorneys' fees, and costs. Id.

OMWBE did not act arbitrarily or capriciously in denying certification. The court examined theevidence submitted by Mr. Taylor and by the State Defendants. Id. at **7-12. The court held thatOMWBE did not act arbitrarily or capriciously when it found that the presumption that Mr. Taylorwas socially and economically disadvantaged was rebutted because there was insufficient evidencethat he was a member of either the Black or Native American groups. Id. at *8. Nor did it actarbitrarily and capriciously when it found that Mr. Taylor failed to demonstrate, by a preponderanceof the evidence, that Mr. Taylor was socially and economically disadvantaged. Id. at *9. Under 49C.F.R. § 26.63(b)(1), after OMWBE determined that Mr. Taylor was not a “member of a designateddisadvantaged group,” the court stated Mr. Taylor “must demonstrate social and economicdisadvantage on an individual basis.” Id. Accordingly, pursuant to 49 C.F.R. § 26.61(d), Plaintiffs hadthe burden to prove, by a preponderance of the evidence, that Mr. Taylor was socially andeconomically disadvantaged. Id.In making these decisions, the court found OMWBE considered the relevant evidence and “articulateda rational connection between the facts found and the choices made.” Id. at *10. By requiringindividualized determinations of social and economic disadvantage, the Federal DBE “programrequires states to extend benefits only to those who are actually disadvantaged.” Id., citing Midwest
Fence Corp. v. United States Dep't of Transp., 840 F.3d 932, 946 (7th Cir. 2016). OMWBE did not actarbitrary or capriciously when it found that Mr. Taylor failed to show he was “actuallydisadvantaged” or when it denied Plaintiff's application. Id.The U.S. DOT affirmed the decision of the state OMWBE to deny DBE status to Orion. Id. at **10-11.
Claims for violation of equal protection. To the extent that Plaintiffs assert a claim that, on its face, theFederal DBE Program violates the Equal Protection Clause of the U.S. Constitution, the court held theclaim should be dismissed. Id. at **12-13. The Ninth Circuit has held that the Federal DBE Program,including its implementing regulations, does not, on its face, violate the Equal Protection Clause of theU.S. Constitution. Western States Paving Co. v. Washington State Department of Transportation, 407F.3d 983 (9th Cir. 2005). Id. The Western States Court held that Congress had evidence ofdiscrimination against women and minorities in the national transportation contracting industry andthe Federal DBE Program was a narrowly tailored means of remedying that sex and raced baseddiscrimination. Id. Accordingly, the court found race-based determinations under the program havebeen determined to be constitutional. Id. The court noted that several other circuits, including theSeventh, Eighth, and Tenth have held the same. Id. at *12, citing Midwest Fence Corp. v. United States
Dep't of Transp., 840 F.3d 932, 936 (7th Cir. 2016); Sherbrooke Turf, Inc. v. Minnesota Dep't of
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Transportation, 345 F.3d 964, 973 (8th Cir. 2003); Adarand Constructors, Inc. v. Slater, 228 F.3d 1147,1155 (10th Cir. 2000).To the extent that Plaintiffs assert that the Defendants, in applying the Federal DBE Program to him,violated the Equal Protection Clause of the U.S. Constitution, the court held the claim should bedismissed. Id. at *12. Plaintiffs argue that, as applied to them, the regulations “weigh adversely anddisproportionately upon” mixed-race individuals, like Mr. Taylor. Id. This claim should be dismissed,according to the court, as the Equal Protection Clause prohibits only intentional discrimination. Id.Even considering materials filed outside the administrative record, the court found Plaintiffs point tono evidence that the application of the regulations here was done with an intent to discriminateagainst mixed-race individuals, or that it was done with racial animus. Id. Further, the court saidPlaintiffs offer no evidence that application of the regulations creates a disparate impact on mixed-race individuals. Id. Plaintiffs' remaining arguments relate to the facial validity of the DBE program,and the court held they also should be dismissed. Id.The court concluded that to the extent that Plaintiffs base their equal protection claim on an assertionthat they were treated differently than others similarly situated, their “class of one” equal protectionclaim should be dismissed. Id. at *13. For a class of one equal protection claim, the court statedPlaintiffs must show they have been intentionally treated differently from others similarly situatedand that there is no rational basis for the difference in treatment. Id.Plaintiffs, the court found, have failed to show that Mr. Taylor was intentionally treated differentlythan others similarly situated. Id. at *13. Plaintiffs pointed to no evidence of intentional differentialtreatment by the Defendants. Id. Plaintiffs failed to show that others that were similarly situated weretreated differently. Id.Further, the court held Plaintiffs failed to show that either the State or Federal Defendants had norational basis for the difference in treatment. Id. at *13. Both the State and Federal Defendantsaccording to the court, offered rational explanations for the denial of the application. Id. Plaintiffs'Equal Protection claims, asserted against all Defendants, the court held, should be denied. Id.

Void for vagueness claim. Plaintiffs assert that the regulatory definitions of “Black American” andboth the definition of “Native American” that was applied to Plaintiffs and a new definition of “NativeAmerican” are void for vagueness, presumably contrary to the Fifth and Fourteenth Amendments'due process clauses. Id. at *13.The court pointed out that although it can be applied in the civil context, the Seventh Circuit Court ofAppeals has noted that in relation to the DBE regulations, the void for vagueness “doctrine is a poorfit.” Id. at *14, citing Midwest Fence Corp. v. United States Dep't of Transp., 840 F.3d 932, 947–48 (7thCir. 2016). Unlike criminal or civil statutes that prohibit certain conduct, the Seventh Circuit notedthat the DBE regulations do not threaten parties with punishment, but, at worst, cause lostopportunities for contracts. Id. In any event, the court held Plaintiffs' claims that the definitions of“Black American” and of “Native American” in the DBE regulations are impermissibly vague should bedismissed. Id.
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The court found the regulations require that to show membership, an applicant must submit astatement, and then if the reviewer has a “well founded” question regarding group membership, thereviewer must ask for additional evidence. 49 C.F.R. § 26.63 (a)(1). Id. at *14. Considering thepurpose of the law, the court stated the regulations clearly explain to a person of ordinaryintelligence what is required to qualify for this governmental benefit. Id.The definition of “socially and economically disadvantaged individual” as a “citizen ... who has beensubjected to racial or ethnic prejudice or cultural bias within American society because of his or heridentity as a members of groups and without regard to their individual qualities,” the courtdetermined, gives further meaning to the definitions of “Black American” and “Native American” here.
Id. at *14. “Otherwise imprecise terms may avoid vagueness problems when used in combinationwith terms that provide sufficient clarity.” Id. at *14, quoting Gammoh v. City of La Habra, 395 F.3d1114, 1120 (9th Cir. 2005).The court held plaintiffs also fail to show that these terms, when considered within the statutoryframework, are so vague that they lend themselves to “arbitrary” decisions. Id. at *14. Moreover, evenif the court did have jurisdiction to consider whether the revised definition of “Native American” wasvoid for vagueness, the court found a simple review of the statutory language leads to the conclusionthat it is not. Id. The revised definition of “Native Americans” now “includes persons who are enrolledmembers of a federally or State recognized Indian tribe, Alaska Natives, or Native Hawaiian.” Id.,
citing, 49 C.F.R. § 26.5. This definition, the court said, provides an objective criteria based on thedecisions of the tribes, and does not leave the reviewer with any discretion. Id. The court thus heldthat Plaintiffs' void for vagueness challenges were dismissed. Id.

Claims for violations of 42 U.S.C. §2000d against the State Defendants. Plaintiffs' claims against theState Defendants for violation of Title VI (42 U.S.C. § 2000d), the court also held, should be dismissed.
Id. at *16. Plaintiffs failed to show that the State Defendants engaged in intentional impermissibleracial discrimination. Id. The court stated that “Title VI must be held to proscribe only those racialclassifications that would violate the Equal Protection Clause or the Fifth Amendment.” Id. The courtpointed out the DBE regulations' requirement that the State make decisions based on race hasalready been held to pass constitutional muster in the Ninth Circuit. Id. at *16, citing Western States
Paving Co. v. Washington State Department of Transportation, 407 F.3d 983 (9th Cir. 2005). Plaintiffsmade no showing that the State Defendants violated their Equal Protection or other constitutionalrights. Id. Moreover, Plaintiffs, the court found, failed to show that the State Defendants intentionallyacted with discriminatory animus. Id.The court held to the extent the Plaintiffs assert claims that are based on disparate impact, thoseclaims are unavailable because “Title VI itself prohibits only intentional discrimination.” Id. at *17,
quoting Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 178 (2005). The court therefore held thisclaim should be dismissed. Id. at *17.
Holding. Therefore, the court ordered that Plaintiffs' Motion for Partial Summary Judgment was:Denied as to the federal claims; and Stricken as to the state law claims asserted against the StateDefendants for violations of the Washington Constitution and WLAD.
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In addition, the Federal Defendants' Motion for Summary Judgment on the Administrative ProcedureAct, Equal Protection, and Void for Vagueness Claims was Granted; and the claims asserted againstthe Federal Defendants were Dismissed.The State Defendants' Cross Motion for Summary Judgment was Granted as to Plaintiffs claimsagainst the State Defendants for violations of the APA, Equal Protection, Void for Vagueness, 42 U.S.C.§ 1983, and 42 U.S.C. § 2000d, and those claims were Dismissed. Id. Also, the court held the StateDefendants’ Cross Motion for Summary Judgment was Stricken as to the state law claims assertedagainst the State Defendants for violations of the Washington Constitution and WLAD. Id.

3. Mountain West Holding Co., Inc. v. The State of Montana, Montana DOT, et al., 2017
WL 2179120 (9th Cir. May 16, 2017), Memorandum opinion, (not for publication) United
States Court of Appeals for the Ninth Circuit, May 16, 2017, Docket Nos. 14-26097 and
15-35003, dismissing in part, reversing in part and remanding the U. S. District Court
decision at 2014 WL 6686734 (D. Mont. Nov. 26, 2014). The case on remand voluntarily
dismissed by stipulation of parties (March 14, 2018).

Note: The Ninth Circuit Court of Appeals Memorandum provides: “This disposition is not appropriatefor publication and is not precedent except as provided by Ninth Circuit Rule 36-3.”
Introduction. Mountain West Holding Company installs signs, guardrails, and concrete barriers onhighways in Montana. It competes to win subcontracts from prime contractors who have contractedwith the State. It is not owned and controlled by women or minorities. Some of its competitors aredisadvantaged business enterprises (DBEs) owned by women or minorities. In this case it claims thatMontana’s DBE goal-setting program unconstitutionally required prime contractors to givepreference to these minority or female-owned competitors, which Mountain West Holdings Companyargues is a violation of the Equal Protection Clause, 42 U.S.C. § 1983 and Title VI of the Civil Rights Actof 1964, 42 U.S.C. § 2000d, et seq.

Factual and procedural background. In Mountain West Holding Co., Inc. v. The State of Montana,
Montana DOT, et al., 2014 WL 6686734 (D. Mont. Nov. 26, 2014); Case No. 1:13-CV-00049-DLC,United States District Court for the District of Montana, Billings Division, plaintiff Mountain WestHolding Co., Inc. (“Mountain West”), alleged it is a contractor that provides construction-specifictraffic planning and staffing for construction projects as well as the installation of signs, guardrails,and concrete barriers. Mountain West sued the Montana Department of Transportation (“MDT”) andthe State of Montana, challenging their implementation of the Federal DBE Program. Mountain Westbrought this action alleging violation of the Equal Protection Clause of the Fourteenth Amendment ofthe United States Constitution, Title VI of the Civil Rights Act, 42 USC § 2000(d)(7), and 42 USC §1983.Following the Ninth Circuit’s 2005 decision in Western States Paving v. Washington DOT, et al., MDTcommissioned a disparity study which was completed in 2009. MDT utilized the results of thedisparity study to establish its overall DBE goal. MDT determined that to meet its overall goal, itwould need to implement race-conscious contract specific goals. Based upon the disparity study,Mountain West alleges the State of Montana utilized race, national origin, and gender-conscious goalsin highway construction contracts. Mountain West claims the State did not have a strong basis in
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evidence to show there was past discrimination in the highway construction industry in Montana andthat the implementation of race, gender, and national origin preferences were necessary orappropriate. Mountain West also alleges that Montana has instituted policies and practices whichexceed the United States Department of Transportation DBE requirements.Mountain West asserts that the 2009 study concluded all “relevant” minority groups wereunderutilized in “professional services” and Asian Pacific Americans and Hispanic Americans wereunderutilized in “business categories combined,” but it also concluded that all “relevant” minoritygroups were significantly overutilized in construction. Mountain West thus alleges that although thedisparity study demonstrates that DBE groups are “significantly overrepresented” in the highwayconstruction field, MDT has established preferences for DBE construction subcontractor firms overnon-DBE construction subcontractor firms in the award of contracts.Mountain West also asserts that the Montana DBE Program does not have a valid statistical basis forthe establishment or inclusion of race, national origin, and gender conscious goals, that MDTinappropriately relies upon the 2009 study as the basis for its DBE Program, and that the study isflawed. Mountain West claims the Montana DBE Program is not narrowly tailored because itdisregards large differences in DBE firm utilization in MDT contracts as among three differentcategories of subcontractors: business categories combined, construction, and professional services;the MDT DBE certification process does not require the applicant to specify any specific racial orethnic prejudice or cultural bias that had a negative impact upon his or her business success; and thecertification process does not require the applicant to certify that he or she was discriminated againstin the State of Montana in highway construction.Mountain West and the State of Montana and the MDT filed cross Motions for Summary Judgment.Mountain West asserts that there was no evidence that all relevant minority groups had suffereddiscrimination in Montana’s transportation contracting industry because, while the study haddetermined there were substantial disparities in the utilization of all minority groups in professionalservices contracts, there was no disparity in the utilization of minority groups in constructioncontracts.
AGC, San Diego v. California DOT and Western States Paving Co. v. Washington DOT. The NinthCircuit and the district court in Mountain West applied the decision in Western States, 407 F.3d 983(9th Cir. 2005), and the decision in AGC, San Diego v. California DOT, 713 F.3d 1187 (9th Cir. 2013) asestablishing the law to be followed in this case. The district court noted that in Western States, theNinth Circuit held that a state’s implementation of the Federal DBE Program can be subject to an as-applied constitutional challenge, despite the facial validity of the Federal DBE Program. 2014 WL6686734 at *2 (D. Mont. November 26, 2014). The Ninth Circuit and the district court stated theNinth Circuit has held that whether a state’s implementation of the DBE Program “is narrowlytailored to further Congress’s remedial objective depends upon the presence or absence ofdiscrimination in the State’s transportation contracting industry.” Mountain West, 2014 WL 6686734at *2, quoting Western States, at 997-998, and Mountain West, 2017 WL 2179120 at *2 (9th Cir. May16, 2017) Memorandum, May 16, 2017, at 5-6, quoting AGC, San Diego v. California DOT, 713 F.3d1187, 1196. The Ninth Circuit in Mountain West also pointed out it had held that “even whendiscrimination is present within a State, a remedial program is only narrowly tailored if itsapplication is limited to those minority groups that have actually suffered discrimination.” Mountain
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West, 2017 WL 2179120 at *2, Memorandum, May 16, 2017, at 6, and 2014 WL 6686734 at *2,
quoting Western States, 407 F.3d at 997-999.
MDT study. MDT obtained a firm to conduct a disparity study that was completed in 2009. Thedistrict court in Mountain West stated that the results of the study indicated significantunderutilization of DBEs in all minority groups in “professional services” contracts, significantunderutilization of Asian Pacific Americans and Hispanic Americans in “business categoriescombined,” slight underutilization of nonminority women in “business categories combined,” andoverutilization of all groups in subcontractor “construction” contracts. Mountain West, 2014 WL6686734 at *2.In addition to the statistical evidence, the 2009 disparity study gathered anecdotal evidence throughsurveys and other means. The district court stated the anecdotal evidence suggested various forms ofdiscrimination existed within Montana’s transportation contracting industry, including evidence ofan exclusive “good ole boy network” that made it difficult for DBEs to break into the market. Id. at *3.The district court said that despite these findings, the consulting firm recommended that MDTcontinue to monitor DBE utilization while employing only race-neutral means to meet its overall goal.
Id. The consulting firm recommended that MDT consider the use of race-conscious measures if DBEutilization decreased or did not improve.Montana followed the recommendations provided in the study, and continued using only race-neutralmeans in its effort to accomplish its overall goal for DBE utilization. Id. Based on the statisticalanalysis provided in the study, Montana established an overall DBE utilization goal of 5.83 percent. Id.

Montana’s DBE utilization after ceasing the use of contract goals. The district court found that in2006, Montana achieved a DBE utilization rate of 13.1 percent, however, after Montana ceased usingcontract goals to achieve its overall goal, the rate of DBE utilization declined sharply. 2014 WL6686734 at *3. The utilization rate dropped, according to the district court, to 5 percent in 2007, 3percent in 2008, 2.5 percent in 2009, 0.8 percent in 2010, and in 2011, it was 2.8 percent Id. Inresponse to this decline, for fiscal years 2011-2014, the district court said MDT employed contractgoals on certain USDOT contracts in order to achieve 3.27 percentage points of Montana’s overall goalof 5.83 percent DBE utilization.MDT then conducted and prepared a new Goal Methodology for DBE utilization for federal fiscalyears 2014-2016. Id. US DOT approved the new and current goal methodology for MDT, which doesnot provide for the use of contract goals to meet the overall goal. Id. Thus, the new overall goal is tobe made entirely through the use of race-neutral means. Id.

Mountain West’s claims for relief. Mountain West sought declaratory and injunctive relief, includingprospective relief, against the individual defendants, and sought monetary damages against the Stateof Montana and the MDT for alleged violation of Title VI. 2014 WL 6686734 at *3. Mountain West’sclaim for monetary damages is based on its claim that on three occasions it was a low-quotingsubcontractor to a prime contractor submitting a bid to the MDT on a project that utilized contractgoals, and that despite being a low-quoting bidder, Mountain West was not awarded the contract. Id.Mountain West brings an as-applied challenge to Montana’s DBE program. Id.
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The two-prong test to demonstrate that a DBE program is narrowly tailored. The Court, citing AGC,
San Diego v. California DOT, 713 F.3d 1187, 1196, stated that under the two-prong test established in
Western States, in order to demonstrate that its DBE program is narrowly tailored, (1) the state mustestablish the presence of discrimination within its transportation contracting industry, and (2) theremedial program must be limited to those minority groups that have actually suffereddiscrimination. Mountain West, 2017 WL 2179120 at *2, Memorandum, May 16, 2017, at 6-7.
District Court Holding in 2014 and the Appeal. The district court granted summary judgment to theState, and Mountain West appealed. See Mountain West Holding Co., Inc. v. The State of Montana,
Montana DOT, et al. 2014 WL 6686734 (D. Mont. Nov. 26, 2014) , dismissed in part, reversed in part,
and remanded, U.S. Court of Appeals, Ninth Circuit, Docket Nos. 14-36097 and 15-35003,Memorandum 2017 WL 2179120 at **1-4 (9th Cir. May 16, 2017). Montana also appealed the districtcourt’s threshold determination that Mountain West had a private right of action under Title VI, and itappealed the district court’s denial of the State’s motion to strike an expert report submitted insupport of Mountain West’s motion.
Ninth Circuit Holding. The Ninth Circuit Court of Appeals in its Memornadum opinion dismissedMountain West’s appeal as moot to the extent Mountain West pursues equitable remedies, affirmedthe district court’s determination that Mountain West has a private right to enforce Title VI, affirmedthe district court’s decision to consider the disputed expert report by Mountain West’s expertwitness, and reversed the order granting summary judgment to the State. 2017 WL 2179120 at **1-4(9th Cir. May 16, 2017), U.S. Court of Appeals, Ninth Circuit, Docket Nos. 14-36097 and 15-35003,Memorandum, at 3, 5, 11.
Mootness. The Ninth Circuit found that Montana does not currently employ gender- or race-conscious goals, and the data it relied upon as justification for its previous goals are now severalyears old. The Court thus held that Mountain West’s claims for injunctive and declaratory relief aretherefore moot. Mountain West, 2017 WL 2179120 at *2 (9th Cir.), Memorandum, May 16, 2017, at 4.The Court also held, however, that Mountain West’s Title VI claim for damages is not moot. 2017 WL2179120 at **1-2. The Court stated that a plaintiff may seek damages to remedy violations of Title VI,
see 42 U.S.C. § 2000d-7(a)(1)-(2); and Mountain West has sought damages. Claims for damages,according to the Court, do not become moot even if changes to a challenged program make claims forprospective relief moot. Id.The appeal, the Ninth Circuit held, is therefore dismissed with respect to Mountain West’s claims forinjunctive and declaratory relief; and only the claim for damages under Title VI remains in the case.
Mountain West, 2017 WL 2179120 at **1 (9th Cir.), Memorandum, May 16, 2017, at 4.
Private Right of Action and Discrimination under Title VI. The Court concluded for the reasons foundin the district court’s order that Mountain West may state a private claim for damages againstMontana under Title VI. Id. at *2. The district court had granted summary judgment to Montana onMountain West’s claims for discrimination under Title VI.Montana does not dispute that its program took race into account. The Ninth Circuit held thatclassifications based on race are permissible “only if they are narrowly tailored measures that further
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compelling governmental interests.” Mountain West, 2017 WL 2179120 (9th Cir.) at *2, Memorandum,May 16, 2017, at 6-7. W. States Paving, 407 F.3d at 990 (quoting Adarand Constructors, Inc. v. Peña,515 U.S. 200, 227 (1995)). As in Western States Paving, the Court applied the same test to claims ofunconstitutional discrimination and discrimination in violation of Title VI. Mountain West, 2017 WL2179120 at *2, n.2, Memorandum, May 16, 2017, at 6, n. 2; see, 407 F.3d at 987.Montana, the Court found bears the burden to justify any racial classifications. Id. In an as-appliedchallenge to a state’s DBE contracting program, “(1) the state must establish the presence ofdiscrimination within its transportation contracting industry, and (2) the remedial program must be‘limited to those minority groups that have actually suffered discrimination.’” Mountain West, 2017WL 2179120 at *2 (9th Cir.), Memorandum, May 16, 2017, at 6-7, quoting Assoc. Gen. Contractors of
Am. v. Cal. Dep’t of Transp., 713 F.3d 1187, 1196 (9th Cir. 2013) (quoting W. States Paving, 407 F.3d at997-99). Discrimination may be inferred from “a significant statistical disparity between the numberof qualified minority contractors willing and able to perform a particular service and the number ofsuch contractors actually engaged by the locality or the locality’s prime contractors.” Mountain West,2017 WL 2179120 at *2 (9th Cir.), Memorandum, May 16, 2017, at 6-7, quoting City of Richmond v. J.A.
Croson Co., 488 U.S. 469, 509 (1989).Here, the district court held that Montana had satisfied its burden. In reaching this conclusion, thedistrict court relied on three types of evidence offered by Montana. First, it cited a study, whichreported disparities in professional services contract awards in Montana. Second, the district courtnoted that participation by DBEs declined after Montana abandoned race-conscious goals in the yearsfollowing the decision in Western States Paving, 407 F.3d 983. Third, the district court cited anecdotesof a “good ol’ boys” network within the State’s contracting industry. Mountain West, 2017 WL2179120 at *3 (9th Cir.), Memorandum, May 16, 2017, at 7.The Ninth Circuit reversed the district court and held that summary judgment was improper in lightof genuine disputes of material fact as to the study’s analysis, and because the second two categoriesof evidence were insufficient to prove a history of discrimination. Mountain West, 2017 WL 2179120at *3 (9th Cir.), Memorandum, May 16, 2017, at 7.
Disputes of fact as to study. Mountain West’s expert testified that the study relied on severalquestionable assumptions and an opaque methodology to conclude that professional servicescontracts were awarded on a discriminatory basis. Id. at *3. The Ninth Circuit pointed out a fewexamples that it found illustrated the areas in which there are disputes of fact as to whether the studysufficiently supported Montana’s actions:1. Ninth Circuit stated that its cases require states to ascertain whether lower-than-expected DBEparticipation is attributable to factors other than race or gender. W. States Paving, 407 F.3d at1000-01. Mountain West argues that the study did not explain whether or how it accounted fora given firm’s size, age, geography, or other similar factors. The report’s authors were unable toexplain their analysis in depositions for this case. Indeed, the Court noted, even Montanaappears to have questioned the validity of the study’s statistical results Mountain West, 2017WL 2179120 at *3 (9th Cir.), Memorandum, May 16, 2017, at 8.
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2. The study relied on a telephone survey of a sample of Montana contractors. Mountain Westargued that (a) it is unclear how the study selected that sample, (b) only a small percentage ofsurveyed contractors responded to questions, and (c) it is unclear whether responsivecontractors were representative of nonresponsive contractors. 2017 WL 2179120 at *3 (9th Cir.May 16, 2017), Memorandum at 8-9.3. The study relied on very small sample sizes but did no tests for statistical significance, and thestudy consultant admitted that “some of the population samples were very small and the resultmay not be significant statistically.” 2017 WL 2179120 at *3 (9th Cir. May 16, 2017),Memorandum at 8-9.4. Mountain West argued that the study gave equal weight to professional services contracts andconstruction contracts, but professional services contracts composed less than 10 percent oftotal contract volume in the State’s transportation contracting industry. 2017 WL 2179120 at *3(9th Cir. May 16, 2017), Memorandum at 9.5. Mountain West argued that Montana incorrectly compared the proportion of availablesubcontractors to the proportion of prime contract dollars awarded. The district court did notaddress this criticism or explain why the study’s comparison was appropriate. 2017 WL2179120 at *3 (9th Cir. May 16, 2017), Memorandum at 9.
The post-2005 decline in participation by DBEs. The Ninth Circuit was unable to affirm the districtcourt’s order in reliance on the decrease in DBE participation after 2005. In Western States Paving, itwas held that a decline in DBE participation after race- and gender- based preferences are halted isnot necessarily evidence of discrimination against DBEs. Mountain West, 2017 WL 2179120 at *3 (9thCir.), Memorandum, May 16, 2017, at 9, quoting Western States, 407 F.3d at 999 (“If [minority groupshave not suffered from discrimination], then the DBE program provides minorities who have notencountered discriminatory barriers with an unconstitutional competitive advantage at the expenseof both non-minorities and any minority groups that have actually been targeted fordiscrimination.”); Id. at 1001 (“The disparity between the proportion of DBE performance oncontracts that include affirmative action components and on those without such provisions does notprovide any evidence of discrimination against DBEs.”). Id.The Ninth Circuit also cited to the U.S. DOT statement made to the Court in Western States. Mountain
West, 2017 WL 2179120 at *3 (9th Cir.), Memorandum, May 16, 2017, at 10, quoting U.S. Dep’t ofTransp., Western States Paving Co. Case Q&A (Dec. 16, 2014) (“In calculating availability of DBEs, [astate’s] study should not rely on numbers that may have been inflated by race-conscious programsthat may not have been narrowly tailored.”).
Anecdotal evidence of discrimination. The Ninth Circuit said that without a statistical basis, the Statecannot rely on anecdotal evidence alone. Mountain West, 2017 WL 2179120 at *3 (9th Cir.),Memorandum, May 16, 2017, at 10, quoting Coral Const. Co. v. King Cty., 941 F.2d 910, 919 (9th Cir.1991) (“While anecdotal evidence may suffice to prove individual claims of discrimination, rarely, ifever, can such evidence show a systemic pattern of discrimination necessary for the adoption of anaffirmative action plan.”); and quoting Croson, 488 U.S. at 509 (“[E]vidence of a pattern of individual
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discriminatory acts can, if supported by appropriate statistical proof, lend support to a localgovernment’s determination that broader remedial relief is justified.”). Id.In sum, the Ninth Circuit found that because it must view the record in the light most favorable toMountain West’s case, it concluded that the record provides an inadequate basis for summaryjudgment in Montana’s favor. 2017 WL 2179120 at *3.
Conclusion. The Ninth Circuit thus reversed and remanded for the district court to conduct whateverfurther proceedings it considers most appropriate, including trial or the resumption of pretriallitigation. Thus, the case was dismissed in part, reversed in part, and remanded to the district court.
Mountain West, 2017 WL 2179120 at *4 (9th Cir.), Memorandum, May 16, 2017, at 11. The case onremand was voluntarily dismissed by stipulation of parties (March 14, 2018).
4. Associated General Contractors of America, San Diego Chapter, Inc. v. California
Department of Transportation, et al., 713 F.3d 1187 (9th Cir. 2013). The Associated
General Contractors of America, Inc., San Diego Chapter, Inc. , (“AGC”) sought declaratory and
injunctive relief against the California Department of Transportation (“Caltrans”) and its
officers on the grounds that Caltrans’ Disadvantaged Business Enterprise (“DBE”) program
unconstitutionally provided race -and sex-based preferences to African American, Native
American-, Asian-Pacific American-, and women-owned firms on certain transportation
contracts. The federal district court upheld the constitutionality of Caltrans’ DBE program
implementing the Federal DBE Program and granted summary judgment to Caltrans. The
district court held that Caltrans’ DBE program implementing the Federal DBE Program
satisfied strict scrutiny because Caltrans had a strong basis in evidence of discrimination in
the California transportation contracting industry, and the program was narrowly tailored to
those groups that actually suffered discrimination. The district court held that Caltrans’
substantial statistical and anecdotal evidence from a disparity study conducted by BBC
Research and Consulting, provided a strong basis in evidence of discrimination against the
four named groups, and that the program was narrowly tailored to benefit only those groups.
713 F.3d at 1190.The AGC appealed the decision to the Ninth Circuit Court of Appeals. The Ninth Circuit initially heldthat because the AGC did not identify any of the members who have suffered or will suffer harm as aresult of Caltrans’ program, the AGC did not establish that it had associational standing to bring thelawsuit. Id. Most significantly, the Ninth Circuit held that even if the AGC could establish standing, itsappeal failed because the Court found Caltrans’ DBE program implementing the Federal DBE Programis constitutional and satisfied the applicable level of strict scrutiny required by the Equal ProtectionClause of the United States Constitution. Id. at 1194-1200.
Court Applies Western States Paving Co. v. Washington State DOT decision. In 2005 the NinthCircuit Court of Appeal decided Western States Paving Co. v. Washington State Department of
Transportation, 407 F.3d. 983 (9th Cir. 2005), which involved a facial challenge to the constitutionalvalidity of the federal law authorizing the United States Department of Transportation to distributefunds to States for transportation-related projects. Id. at 1191. The challenge in the Western States
Paving case also included an as-applied challenge to the Washington DOT program implementing thefederal mandate. Id. Applying strict scrutiny, the Ninth Circuit upheld the constitutionality of the
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federal statute and the federal regulations (the Federal DBE Program), but struck down WashingtonDOT’s program because it was not narrowly tailored. Id., citing Western States Paving Co., 407 F.3d at990-995, 999-1002.In Western States Paving, the Ninth Circuit announced a two-pronged test for “narrow tailoring”:
“(1) the state must establish the presence of discrimination within its transportation contracting
industry, and (2) the remedial program must be limited to those minority groups that have actually
suffered discrimination.” Id. 1191, citing Western States Paving Co., 407 F.3d at 997-998.

Evidence gathering and the 2007 Disparity Study. On May 1, 2006, Caltrans ceased to use race- andgender-conscious measures in implementing their DBE program on federally assisted contracts whileit gathered evidence in an effort to comply with the Western States Paving decision. Id. at 1191.Caltrans commissioned a disparity study by BBC Research and Consulting to determine whetherthere was evidence of discrimination in California’s transportation contracting industry. Id. The Courtnoted that disparity analysis involves making a comparison between the availability of minority- andwomen-owned businesses and their actual utilization, producing a number called a “disparity index.”
Id. An index of 100 represents statistical parity between availability and utilization, and a numberbelow 100 indicates underutilization. Id. An index below 80 is considered a substantial disparity thatsupports an inference of discrimination. Id.The Court found the research firm and the disparity study gathered extensive data to calculatedisadvantaged business availability in the California transportation contracting industry. Id. at 1191.The Court stated: “Based on review of public records, interviews, assessments as to whether a firmcould be considered available, for Caltrans contracts, as well as numerous other adjustments, the firmconcluded that minority- and women-owned businesses should be expected to receive 13.5 percentof contact dollars from Caltrans administered federally assisted contracts.” Id. at 1191-1192.The Court said the research firm “examined over 10,000 transportation-related contractsadministered by Caltrans between 2002 and 2006 to determine actual DBE utilization. The firmassessed disparities across a variety of contracts, separately assessing contracts based on fundingsource (state or federal), type of contract (prime or subcontract), and type of project (engineering orconstruction).” Id. at 1192.The Court pointed out a key difference between federally funded and state funded contracts is thatrace-conscious goals were in place for the federally funded contracts during the 2002–2006 period,but not for the state funded contracts. Id. at 1192. Thus, the Court stated: “state funded contractsfunctioned as a control group to help determine whether previous affirmative action programsskewed the data.” Id.Moreover, the Court found the research firm measured disparities in all twelve of Caltrans’administrative districts, and computed aggregate disparities based on statewide data. Id. at 1192. Thefirm evaluated statistical disparities by race and gender. The Court stated that within and acrossmany categories of contracts, the research firm found substantial statistical disparities for AfricanAmerican, Asian–Pacific, and Native American firms. Id. However, the research firm found that therewere not substantial disparities for these minorities in every subcategory of contract. Id. The Court
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noted that the disparity study also found substantial disparities in utilization of women-owned firmsfor some categories of contracts. Id. After publication of the disparity study, the Court pointed out theresearch firm calculated disparity indices for all women-owned firms, including female minorities,showing substantial disparities in the utilization of all women-owned firms similar to those measuredfor white women. Id.The Court found that the disparity study and Caltrans also developed extensive anecdotal evidence,by (1) conducting twelve public hearings to receive comments on the firm’s findings; (2) receivingletters from business owners and trade associations; and (3) interviewing representatives fromtwelve trade associations and 79 owners/managers of transportation firms. Id. at 1192. The Courtstated that some of the anecdotal evidence indicated discrimination based on race or gender. Id.
Caltrans’ DBE Program. Caltrans concluded that the evidence from the disparity study supported aninference of discrimination in the California transportation contracting industry. Id. at 1192-1193.Caltrans concluded that it had sufficient evidence to make race- and gender-conscious goals forAfrican American-, Asian–Pacific American-, Native American-, and women-owned firms. Id. TheCourt stated that Caltrans adopted the recommendations of the disparity report and set an overallgoal of 13.5 percent for disadvantaged business participation. Caltrans expected to meet one-half ofthe 13.5 percent goal using race-neutral measures. Id.Caltrans submitted its proposed DBE program to the USDOT for approval, including a request for awaiver to implement the program only for the four identified groups. Id. at 1193. The Caltrans’ DBEprogram included 66 race-neutral measures that Caltrans already operated or planned to implement,and subsequent proposals increased the number of race-neutral measures to 150. Id. The USDOTgranted the waiver, but initially did not approve Caltrans’ DBE program until in 2009, the DOTapproved Caltrans’ DBE program for fiscal year 2009.
District Court proceedings. AGC then filed a complaint alleging that Caltrans’ implementation of theFederal DBE Program violated the Fourteenth Amendment of the U.S. Constitution, Title VI of the CivilRights Act, and other laws. Ultimately, the AGC only argued an as-applied challenge to Caltrans’ DBEprogram. The district court on motions of summary judgment held that Caltrans’ program was“clearly constitutional,” as it “was supported by a strong basis in evidence of discrimination in theCalifornia contracting industry and was narrowly tailored to those groups which had actuallysuffered discrimination. Id. at 1193.
Subsequent Caltrans study and program. While the appeal by the AGC was pending, Caltranscommissioned a new disparity study from BBC to update its DBE program as required by the federalregulations. Id. at 1193. In August 2012, BBC published its second disparity report, and Caltransconcluded that the updated study provided evidence of continuing discrimination in the Californiatransportation contracting industry against the same four groups and Hispanic Americans. Id.Caltrans submitted a modified DBE program that is nearly identical to the program approved in 2009,except that it now includes Hispanic Americans and sets an overall goal of 12.5 percent, of which 9.5percent will be achieved through race- and gender-conscious measures. Id. The USDOT approvedCaltrans’ updated program in November 2012. Id.
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Jurisdiction issue. Initially, the Ninth Circuit Court of Appeals considered whether it had jurisdictionover the AGC’s appeal based on the doctrines of mootness and standing. The Court held that theappeal is not moot because Caltrans’ new DBE program is substantially similar to the prior programand is alleged to disadvantage AGC’s members “in the same fundamental way” as the previousprogram. Id. at 1194.The Court, however, held that the AGC did not establish associational standing. Id. at 1194-1195: TheCourt found that the AGC did not identify any affected members by name nor has it submitteddeclarations by any of its members attesting to harm they have suffered or will suffer under Caltrans’program. Id. at 1194-1195. Because AGC failed to establish standing, the Court held it must dismissthe appeal due to lack of jurisdiction. Id. at 1195.
Caltrans’ DBE Program held constitutional on the merits. The Court then held that even if AGC couldestablish standing, its appeal would fail. Id. at 1194-1195. The Court held that Caltrans’ DBE programis constitutional because it survives the applicable level of scrutiny required by the Equal ProtectionClause and jurisprudence. Id. at 1195-1200.The Court stated that race-conscious remedial programs must satisfy strict scrutiny and thatalthough strict scrutiny is stringent, it is not “fatal in fact.” Id. at 1194-1195 (quoting Adarand
Constructors, Inc. v. Peña, 515 U.S. 200, 237 (1995) (Adarand III)). The Court quoted Adarand III: “Theunhappy persistence of both the practice and the lingering effects of racial discrimination againstminority groups in this country is an unfortunate reality, and government is not disqualified fromacting in response to it.” Id. (quoting Adarand III, 515 U.S. at 237.)The Court pointed out that gender-conscious programs must satisfy intermediate scrutiny whichrequires that gender-conscious programs be supported by an ‘exceedingly persuasive justification’and be substantially related to the achievement of that underlying objective. Id. at 1195 (citing
Western States Paving, 407 F.3d at 990 n. 6.).The Court held that Caltrans’ DBE program contains both race- and gender-conscious measures, andthat the “entire program passes strict scrutiny.” Id. at 1195.
Application of strict scrutiny standard articulated in Western States Paving. The Court held that theframework for AGC’s as-applied challenge to Caltrans’ DBE program is governed by Western States
Paving. The Ninth Circuit in Western States Paving devised a two-pronged test for narrow tailoring:(1) the state must establish the presence of discrimination within its transportation contractingindustry, and (2) the remedial program must be “limited to those minority groups that have actuallysuffered discrimination.” Id. at 1195-1196 (quoting Western States Paving, 407 F.3d at 997–99).
Evidence of discrimination in California contracting industry. The Court held that in Equal Protectioncases, courts consider statistical and anecdotal evidence to identify the existence of discrimination. Id.at 1196. The U.S. Supreme Court has suggested that a “significant statistical disparity” could besufficient to justify race-conscious remedial programs. Id. at *7 (citing City of Richmond v. J.A. Croson
Co., 488 U.S. 469, 509 (1989)). The Court stated that although generally not sufficient, anecdotalevidence complements statistical evidence because of its ability to bring “the cold numbersconvincingly to life.” Id. (quoting Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 339 (1977)).
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The Court pointed out that Washington DOT’s DBE program in the Western States Paving case washeld invalid because Washington DOT had performed no statistical studies and it offered noanecdotal evidence. Id. at 1196. The Court also stated that the Washington DOT used anoversimplified methodology resulting in little weight being given by the Court to the purporteddisparity because Washington’s data “did not account for the relative capacity of disadvantagedbusinesses to perform work, nor did it control for the fact that existing affirmative action programsskewed the prior utilization of minority businesses in the state.” Id. (quoting Western States Paving,407 F.3d at 999-1001). The Court said that it struck down Washington’s program after determiningthat the record was devoid of any evidence suggesting that minorities currently suffer – or have eversuffered – discrimination in the Washington transportation contracting industry.” Id.Significantly, the Court held in this case as follows: “In contrast, Caltrans’ affirmative action programis supported by substantial statistical and anecdotal evidence of discrimination in the Californiatransportation contracting industry.” Id. at 1196. The Court noted that the disparity studydocumented disparities in many categories of transportation firms and the utilization of certainminority- and women-owned firms. Id. The Court found the disparity study “accounted for the factorsmentioned in Western States Paving as well as others, adjusting availability data based on capacity toperform work and controlling for previously administered affirmative action programs.” Id. (citing
Western States, 407 F.3d at 1000).The Court also held: “Moreover, the statistical evidence from the disparity study is bolstered byanecdotal evidence supporting an inference of discrimination. The substantial statistical disparitiesalone would give rise to an inference of discrimination, see Croson, 488 U.S. at 509, and certainlyCaltrans’ statistical evidence combined with anecdotal evidence passes constitutional muster.” Id. at1196.The Court specifically rejected the argument by AGC that strict scrutiny requires Caltrans to provideevidence of “specific acts” of “deliberate” discrimination by Caltrans employees or prime contractors.
Id. at 1196-1197. The Court found that the Supreme Court in Croson explicitly states that “[t]hedegree of specificity required in the findings of discrimination … may vary.” Id. at 1197 (quoting
Croson, 488 U.S. at 489). The Court concluded that a rule requiring a state to show specific acts ofdeliberate discrimination by identified individuals would run contrary to the statement in Croson thatstatistical disparities alone could be sufficient to support race-conscious remedial programs. Id.(citing Croson, 488 U.S. at 509). The Court rejected AGC’s argument that Caltrans’ program does notsurvive strict scrutiny because the disparity study does not identify individual acts of deliberatediscrimination. Id.The Court rejected a second argument by AGC that this study showed inconsistent results forutilization of minority businesses depending on the type and nature of the contract, and thus cannotsupport an inference of discrimination in the entire transportation contracting industry. Id. at 1197.AGC argued that each of these subcategories of contracts must be viewed in isolation whenconsidering whether an inference of discrimination arises, which the Court rejected. Id. The Courtfound that AGC’s argument overlooks the rationale underpinning the constitutional justification forremedial race-conscious programs: they are designed to root out “patterns of discrimination.” Id.
quoting Croson, 488 U.S. at 504.
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The Court stated that the issue is not whether Caltrans can show underutilization of disadvantagedbusinesses in every measured category of contract. But rather, the issue is whether Caltrans can meetthe evidentiary standard required by Western States Paving if, looking at the evidence in its entirety,the data show substantial disparities in utilization of minority firms suggesting that public dollars arebeing poured into “a system of racial exclusion practiced by elements of the local constructionindustry.” Id. at 1197 quoting Croson 488 U.S. at 492.The Court concluded that the disparity study and anecdotal evidence document a pattern ofdisparities for the four groups, and that the study found substantial underutilization of these groupsin numerous categories of California transportation contracts, which the anecdotal evidenceconfirms. Id. at 1197. The Court held this is sufficient to enable Caltrans to infer that these groups aresystematically discriminated against in publicly-funded contracts. Id.Third, the Court considered and rejected AGC’s argument that the anecdotal evidence has little or noprobative value in identifying discrimination because it is not verified. Id. at *9. The Court noted thatthe Fourth and Tenth Circuits have rejected the need to verify anecdotal evidence, and the Courtstated the AGC made no persuasive argument that the Ninth Circuit should hold otherwise. Id.The Court pointed out that AGC attempted to discount the anecdotal evidence because some accountsascribe minority underutilization to factors other than overt discrimination, such as difficulties withobtaining bonding and breaking into the “good ol boy” network of contractors. Id. at 1197-1198. TheCourt held, however, that the federal courts and regulations have identified precisely these factors asbarriers that disadvantage minority firms because of the lingering effects of discrimination. Id. at1198, citing Western States Paving, 407 and AGCC II, 950 F.2d at 1414.The Court found that AGC ignores the many incidents of racial and gender discrimination presentedin the anecdotal evidence. Id. at 1198. The Court said that Caltrans does not claim, and the anecdotalevidence does not need to prove, that every minority-owned business is discriminated against. Id. TheCourt concluded: “It is enough that the anecdotal evidence supports Caltrans’ statistical data showinga pervasive pattern of discrimination.” Id. The individual accounts of discrimination offered byCaltrans, according to the Court, met this burden. Id.Fourth, the Court rejected AGC’s contention that Caltrans’ evidence does not support an inference ofdiscrimination against all women because gender-based disparities in the study are limited to whitewomen. Id. at 1198. AGC, the Court said, misunderstands the statistical techniques used in thedisparity study, and that the study correctly isolates the effect of gender by limiting its data pool towhite women, ensuring that statistical results for gender-based discrimination are not skewed bydiscrimination against minority women on account of their race. Id.In addition, after AGC’s early incorrect objections to the methodology, the research firm conducted afollow-up analysis of all women-owned firms that produced a disparity index of 59. Id. at 1198. TheCourt held that this index is evidence of a substantial disparity that raises an inference ofdiscrimination and is sufficient to support Caltrans’ decision to include all women in its DBE program.
Id. at 1195.
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Program tailored to groups who actually suffered discrimination. The Court pointed out that thesecond prong of the test articulated in Western States Paving requires that a DBE program be limitedto those groups that actually suffered discrimination in the state’s contracting industry. Id. at 1198.The Court found Caltrans’ DBE program is limited to those minority groups that have actuallysuffered discrimination. Id. The Court held that the 2007 disparity study showed systematic andsubstantial underutilization of African American-, Native American-, Asian-Pacific American-, andwomen-owned firms across a range of contract categories. Id. at 1198-1199. Id. These disparities,according to the Court, support an inference of discrimination against those groups. Id.Caltrans concluded that the statistical evidence did not support an inference of a pattern ofdiscrimination against Hispanic or Subcontinent Asian Americans. Id. at 1199. California applied forand received a waiver from the USDOT in order to limit its 2009 program to African American, NativeAmerican, Asian-Pacific American, and women-owned firms. Id. The Court held that Caltrans’program “adheres precisely to the narrow tailoring requirements of Western States.” Id.The Court rejected the AGC contention that the DBE program is not narrowly tailored because itcreates race-based preferences for all transportation-related contracts, rather than distinguishingbetween construction and engineering contracts. Id. at 1199. The Court stated that AGC cited no casethat requires a state preference program to provide separate goals for disadvantaged businessparticipation on construction and engineering contracts. Id. The Court noted that to the contrary, thefederal guidelines for implementing the federal program instruct states not to separate differenttypes of contracts. Id. The Court found there are “sound policy reasons to not require such parsing,including the fact that there is substantial overlap in firms competing for construction andengineering contracts, as prime and subcontractors.” Id.

Consideration of race–neutral alternatives. The Court rejected the AGC assertion that Caltrans’program is not narrowly tailored because it failed to evaluate race-neutral measures beforeimplementing the system of racial preferences, and stated the law imposes no such requirement. Id.at 1199. The Court held that Western States Paving does not require states to independently meet thisaspect of narrow tailoring, and instead focuses on whether the federal statute sufficiently consideredrace-neutral alternatives. Id.Second, the Court found that even if this requirement does apply to Caltrans’ program, narrowtailoring only requires “serious, good faith consideration of workable race-neutral alternatives.” Id. at1199, citing Grutter v. Bollinger, 539 U.S. 306, 339 (2003). The Court found that the Caltrans programhas considered an increasing number of race-neutral alternatives, and it rejected AGC’s claim thatCaltrans’ program does not sufficiently consider race-neutral alternatives. Id. at 1199.
Certification affidavits for Disadvantaged Business Enterprises. The Court rejected the AGCargument that Caltrans’ program is not narrowly tailored because affidavits that applicants mustsubmit to obtain certification as DBEs do not require applicants to assert they have suffereddiscrimination in California. Id. at 1199-1200. The Court held the certification process employed byCaltrans follows the process detailed in the federal regulations, and that this is an impermissiblecollateral attack on the facial validity of the Congressional Act authorizing the Federal DBE Programand the federal regulations promulgated by the USDOT (The Safe, Accountable, Flexible, Efficient
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Transportation Equity Act: A Legacy for Users, Pub.L.No. 109-59, § 1101(b), 119 Sect. 1144 (2005)).
Id. at 1200.
Application of program to mixed state- and federally-funded contracts. The Court also rejectedAGC’s challenge that Caltrans applies its program to transportation contracts funded by both federaland state money. Id. at 1200. The Court held that this is another impermissible collateral attack on thefederal program, which explicitly requires goals to be set for mix-funded contracts. Id.
Conclusion. The Court concluded that the AGC did not have standing, and that further, Caltrans’ DBEprogram survives strict scrutiny by: 1) having a strong basis in evidence of discrimination within theCalifornia transportation contracting industry, and 2) being narrowly tailored to benefit only thosegroups that have actually suffered discrimination. Id. at 1200. The Court then dismissed the appeal.
Id.
5. Associated General Contractors of America, San Diego Chapter, Inc. v. California
Department of Transportation, et al., U.S.D.C., E.D. Cal. Civil Action No. S-09-1622, Slip
Opinion (E.D. Cal. April 20, 2011), appeal dismissed based on standing, on other
grounds Ninth Circuit held Caltrans’ DBE Program constitutional, Associated General
Contractors of America, San Diego Chapter, Inc. v. California Department of
Transportation, et al., 713 F.3d 1187 (9th Cir. 2013). This case involved a challenge by the
Associated General Contractors of America, San Diego Chapter, Inc. (“AGC”) against the
California Department of Transportation (“Caltrans”), to the DBE program adopted by
Caltrans implementing the Federal DBE Program at 49 CFR Part 26. The AGC sought an
injunction against Caltrans enjoining its use of the DBE program and declaratory relief from
the court declaring the Caltrans DBE program to be unconstitutional.Caltrans’ DBE program set a 13.5 percent DBE goal for its federally-funded contracts. The 13.5percent goal, as implemented by Caltrans, included utilizing half race-neutral means and half race-conscious means to achieve the goal. Slip Opinion Transcript at 42. Caltrans did not include allminorities in the race-conscious component of its goal, excluding Hispanic males and SubcontinentAsian American males. Id. at 42. Accordingly, the race-conscious component of the Caltrans DBEprogram applied only to African Americans, Native Americans, Asian Pacific Americans, and whitewomen. Id.Caltrans established this goal and its DBE program following a disparity study conducted by BBCResearch & Consulting, which included gathering statistical and anecdotal evidence of race andgender disparities in the California construction industry. Slip Opinion Transcript at 42.The parties filed motions for summary judgment. The district court issued its ruling at the hearing onthe motions for summary judgment granting Caltrans’ motion for summary judgment in support of itsDBE program and denying the motion for summary judgment filed by the plaintiffs. Slip OpinionTranscript at 54. The court held Caltrans’ DBE program applying and implementing the provisions ofthe Federal DBE Program is valid and constitutional. Id. at 56.The district court analyzed Caltrans’ implementation of the DBE program under the strict scrutinydoctrine and found the burden of justifying different treatment by ethnicity or gender is on the
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government. The district court applied the Ninth Circuit Court of Appeals ruling in Western States
Paving Company v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005). The court stated that thefederal government has a compelling interest “in ensuring that its funding is not distributed in amanner that perpetuates the effects of either public or private discrimination within thetransportation contracting industry.” Slip Opinion Transcript at 43, quoting Western States Paving,407 F.3d at 991, citing City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989).The district court pointed out that the Ninth Circuit in Western States Paving and the Tenth CircuitCourt of Appeals and the Eighth Circuit Court of Appeals have upheld the facial validity of the FederalDBE Program.The district court stated that based on Western States Paving, the court is required to look at theCaltrans DBE program itself to see if there is a strong basis in evidence to show that Caltrans is actingfor a proper purpose and if the program itself has been narrowly tailored. Slip Opinion Transcript at45. The court concluded that narrow tailoring “does not require exhaustion of every conceivablerace-neutral alternative, but it does require serious, good-faith consideration of workable race-neutral alternatives.” Slip Opinion Transcript at 45.The district court identified the issues as whether Caltrans has established a compelling interestsupported by a strong basis in evidence for its program, and does Caltrans’ race-conscious programmeet the strict scrutiny required. Slip Opinion Transcript at 51-52. The court also phrased the issueas whether the Caltrans DBE program, “which does give preference based on race and sex, whetherthat program is narrowly tailored to remedy the effects of identified discrimination…”, and whetherCaltrans has complied with the Ninth Circuit’s guidance in Western States Paving. Slip OpinionTranscript at 52.The district court held “that Caltrans has done what the Ninth Circuit has required it to do, what thefederal government has required it to do, and that it clearly has implemented a program which issupported by a strong basis in evidence that gives rise to a compelling interest, and that its race-conscious program, the aspect of the program that does implement race-conscious alternatives, itdoes under a strict-scrutiny standard meet the requirement that it be narrowly tailored as set forth inthe case law.” Slip Opinion Transcript at 52.The court rejected the plaintiff’s arguments that anecdotal evidence failed to identify specific acts ofdiscrimination, finding “there are numerous instances of specific discrimination.” Slip OpinionTranscript at 52. The district court found that after the Western States Paving case, Caltrans went to aracially neutral program, and the evidence showed that the program would not meet the goals of thefederally-funded program, and the federal government became concerned about what was going onwith Caltrans’ program applying only race-neutral alternatives. Id. at 52-53. The court then pointedout that Caltrans engaged in an “extensive disparity study, anecdotal evidence, both of which is whatwas missing” in the Western States Paving case. Id. at 53.The court concluded that Caltrans “did exactly what the Ninth Circuit required” and that Caltrans hasgone “as far as is required.” Slip Opinion Transcript at 53.



FINAL REPORT APPENDIX B, PAGE 93

The court held that as a matter of law, the Caltrans DBE program is, under Western States Paving andthe Supreme Court cases, “clearly constitutional,” and “narrowly tailored.” Slip Opinion Transcript at56. The court found there are significant differences between Caltrans’ program and the program inthe Western States Paving case. Id. at 54-55. In Western States Paving, the court said there were nostatistical studies performed to try and establish the discrimination in the highway contractingindustry, and that Washington simply compared the proportion of DBE firms in the state with thepercentage of contracting funds awarded to DBEs on race-neutral contracts to calculate a disparity.
Id. at 55.The district court stated that the Ninth Circuit in Western States Paving found this to beoversimplified and entitled to little weight “because it did not take into account factors that mayaffect the relative capacity of DBEs to undertake contracting work.” Slip Opinion Transcript at 55.Whereas, the district court held the “disparity study used by Caltrans was much more comprehensiveand accounted for this and other factors.” Id. at 55. The district noted that the State of Washington didnot introduce any anecdotal information. The difference in this case, the district court found, “is thatthe disparity study includes both extensive statistical evidence, as well as anecdotal evidencegathered through surveys and public hearings, which support the statistical findings of theunderutilization faced by DBEs without the DBE program. Add to that the anecdotal evidencesubmitted in support of the summary judgment motion as well. And this evidence before the Courtclearly supports a finding that this program is constitutional.” Id. at 56.The court held that because “Caltrans’ DBE program is based on substantial statistical and anecdotalevidence of discrimination in the California contracting industry and because the Court finds that it isnarrowly tailored, the Court upholds the program as constitutional.” Slip Opinion Transcript at 56.The decision of the district court was appealed to the Ninth Circuit Court of Appeals. The NinthCircuit dismissed the appeal based on lack of standing by the AGC, San Diego Chapter, but ruled onthe merits on alternative grounds holding constitutional Caltrans’ DBE Program. See discussion above
of AGC, SDC v. Cal. DOT.

6. M.K. Weeden Construction v. State of Montana, Montana Department of
Transportation, et al., 2013 WL 4774517 (D. Mont.) (2013). This case involved a
challenge by a prime contractor, M.K. Weeden Construction, Inc. (“Weeden”) against
the State of Montana, Montana Department of Transportation and others, to the DBE
Program adopted by MDT implementing the Federal DBE Program at 49 CFR Part 26.
Weeden sought an application for Temporary Restraining Order and Preliminary
Injunction against the State of Montana and the MDT.

Factual background and claims. Weeden was the low dollar bidder with a bid of $14,770,163.01 onthe Arrow Creek Slide Project. The project received federal funding, and as such, was required tocomply with the USDOT’s DBE Program. 2013 WL 4774517 at *1. MDT had established an overallgoal of 5.83 percent DBE participation in Montana’s highway construction projects. On the ArrowCreek Slide Project, MDT established a DBE goal of 2 percent. Id.Plaintiff Weeden, although it submitted the low dollar bid, did not meet the 2 percent DBErequirement. 2013 WL 4774517 at *1. Weeden claimed that its bid relied upon only 1.87 percent DBE
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subcontractors (although the court points out that Weeden’s bid actually identified only 0.81% DBEsubcontractors). Weeden was the only bidder out of the six bidders who did not meet the 2 percentDBE goal. The other five bidders exceeded the 2 percent goal, with bids ranging from 2.19 percentDBE participation to 6.98 percent DBE participation. Id. at *2.Weeden attempted to utilize a good faith exception to the DBE requirement under the Federal DBEProgram and Montana’s DBE Program. MDT’s DBE Participation Review Committee consideredWeeden’s good faith documentation and found that Weeden’s bid was non-compliant as to the DBErequirement, and that Weeden failed to demonstrate good faith efforts to solicit DBE subcontractorparticipation in the contract. 2013 WL 4774517 at *2. Weeden appealed that decision to the MDTDBE Review Board and appeared before the Board at a hearing. The DBE Review Board affirmed theCommittee decision finding that Weeden’s bid was not in compliance with the contract DBE goal andthat Weeden had failed to make a good faith effort to comply with the goal. Id. at *2. The DBE ReviewBoard found that Weeden had received a DBE bid for traffic control, but Weeden decided to performthat work itself in order to lower its bid amount. Id. at *2. Additionally, the DBE Review Board foundthat Weeden’s mass email to 158 DBE subcontractors without any follow up was a pro forma effortnot credited by the Review Board as an active and aggressive effort to obtain DBE participation. Id.Plaintiff Weeden sought an injunction in federal district court against MDT to prevent it from lettingthe contract to another bidder. Weeden claimed that MDT’s DBE Program violated the EqualProtection Clause of the U.S. Constitution and the Montana Constitution, asserting that there was nosupporting evidence of discrimination in the Montana highway construction industry, and therefore,there was no government interest that would justify favoring DBE entities. 2013 WL 4774517 at *2.Weeden also claimed that its right to Due Process under the U.S. Constitution and MontanaConstitution had been violated. Specifically, Weeden claimed that MDT did not provide reasonablenotice of the good faith effort requirements. Id.

No proof of irreparable harm and balance of equities favor MDT. First, the Court found that Weedendid not prove for a certainty that it would suffer irreparable harm based on the Court’s conclusionthat in the past four years, Weeden had obtained six state highway construction contracts valued atapproximately $26 million, and that MDT had $50 million more in highway construction projects tobe let during the remainder of 2013 alone. 2013 WL 4774517 at *3. Thus, the Court concluded that asdemonstrated by its past performance, Weeden has the capacity to obtain other highwayconstruction contracts and thus there is little risk of irreparable injury in the event MDT awards theProject to another bidder. Id.Second, the Court found the balance of the equities did not tip in Weeden’s favor. 2013 WL 4774517at *3. Weeden had asserted that MDT and USDOT rules regarding good faith efforts to obtain DBEsubcontractor participation are confusing, non-specific and contradictory. Id. The Court held that it isobvious the other five bidders were able to meet and exceed the 2 percent DBE requirement withoutany difficulty whatsoever. Id. The Court found that Weeden’s bid is not responsive to therequirements, therefore is not and cannot be the lowest responsible bid. Id. The balance of theequities, according to the Court, do not tilt in favor of Weeden, who did not meet the requirements ofthe contract, especially when numerous other bidders ably demonstrated an ability to meet thoserequirements. Id.
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No standing. The Court also questioned whether Weeden raised any serious issues on the merits ofits equal protection claim because Weeden is a prime contractor and not a subcontractor. SinceWeeden is a prime contractor, the Court held it is clear that Weeden lacks Article III standing toassert its equal protection claim. Id. at *3. The Court held that a prime contractor, such as Weeden, isnot permitted to challenge MDT’s DBE Program as if it were a non-DBE subcontractor becauseWeeden cannot show that it was subjected to a racial or gender-based barrier in its competition forthe prime contract. Id. at *3. Because Weeden was not deprived of the ability to compete on equalfooting with the other bidders, the Court found Weeden suffered no equal protection injury and lacksstanding to assert an equal protection claim as it were a non-DBE subcontractor. Id.
Court applies AGC v. California DOT case; evidence supports narrowly tailored DBE program.Significantly, the Court found that even if Weeden had standing to present an equal protection claim,MDT presented significant evidence of underutilization of DBE’s generally, evidence that supports anarrowly tailored race and gender preference program. 2013 WL 4774517 at *4. Moreover, the Courtnoted that although Weeden points out that some business categories in Montana’s highwayconstruction industry do not have a history of discrimination (namely, the category of constructionbusinesses in contrast to the category of professional businesses), the Ninth Circuit “has recentlyrejected a similar argument requiring the evidence of discrimination in every single segment of thehighway construction industry before a preference program can be implemented.” Id., citing
Associated General Contractors v. California Dept. of Transportation, 713 F.3d 1187 (9th Cir.2013)(holding that Caltrans’ DBE program survived strict scrutiny, was narrowly tailored, did notviolate equal protection, and was supported by substantial statistical and anecdotal evidence ofdiscrimination).The Court stated that particularly relevant in this case, “the Ninth Circuit held that California’s DBEprogram need not isolate construction from engineering contracts or prime from subcontracts todetermine whether the evidence in each and every category gives rise to an inference ofdiscrimination.” Id. at 4, citing Associated General Contractors v. California DOT, 713 F.3d at 1197.Instead, according to the Court, California – and, by extension, Montana – “is entitled to look at theevidence ‘in its entirety’ to determine whether there are ‘substantial disparities in utilization ofminority firms’ practiced by some elements of the construction industry.” 2013 WL 4774517 at *4,
quoting AGC v. California DOT, 713 F.3d at 1197. The Court, also quoting the decision in AGC v.
California DOT, said: “It is enough that the anecdotal evidence supports Caltrans’ statistical datashowing a pervasive pattern of discrimination.” Id. at *4, quoting AGC v. California DOT, 713 F.3d at1197.The Court pointed out that there is no allegation that MDT has exceeded any federal requirement ordone other than complied with USDOT regulations. 2013 WL 4774517 at *4. Therefore, the Courtconcluded that given the similarities between Weeden’s claim and AGC’s equal protection claimagainst California DOT in the AGC v. California DOT case, it does not appear likely that Weeden willsucceed on the merits of its equal protection claim. Id. at *4.
Due Process claim. The Court also rejected Weeden’s bald assertion that it has a protected propertyright in the contract that has not been awarded to it where the government agency retains discretionto determine the responsiveness of the bid. The Court found that Montana law requires that an awardof a public contract for construction must be made to the lowest responsible bidder and that the
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applicable Montana statute confers upon the government agency broad discretion in the award of apublic works contract. Thus, a lower bidder such as Weeden requires no vested property right in acontract until the contract has been awarded, which here obviously had not yet occurred. 2013 WL4774517 at *5. In any event, the Court noted that Weeden was granted notice, hearing and appeal forMDT’s decision denying the good faith exception to the DBE contract requirement, and therefore itdoes not appear likely that Weeden would succeed on its due process claim. Id. at *5.
Holding and Voluntary Dismissal. The Court denied plaintiff Weeden’s application for TemporaryRestraining Order and Preliminary Injunction. Subsequently, Weeden filed a Notice of VoluntaryDismissal Without Prejudice on September 10, 2013.
7. Braunstein v. Arizona DOT, 683 F.3d 1177 (9th Cir. 2012). Braunstein is an
engineering contractor that provided subsurface utility location services for ADOT.
Braunstein sued the Arizona DOT and others seeking damages under the Civil Rights
Act, pursuant to §§ 1981 and 1983, and challenging the use of Arizona’s former
affirmative action program, or race- and gender- conscious DBE program implementing
the Federal DBE Program, alleging violation of the equal protection clause.

Factual background. ADOT solicited bids for a new engineering and design contract. Six firms bid onthe prime contract, but Braunstein did not bid because he could not satisfy a requirement that primecontractors complete 50 percent of the contract work themselves. Instead, Braunstein contacted thebidding firms to ask about subcontracting for the utility location work. 683 F.3d at 1181. All six firmsrejected Braunstein’s overtures, and Braunstein did not submit a quote or subcontracting bid to anyof them. Id.As part of the bid, the prime contractors were required to comply with federal regulations thatprovide states receiving federal highway funds maintain a DBE program. 683 F.3d at 1182. Under thiscontract, the prime contractor would receive a maximum of 5 points for DBE participation. Id. at
1182. All six firms that bid on the prime contract received the maximum 5 points for DBEparticipation. All six firms committed to hiring DBE subcontractors to perform at least 6 percent ofthe work. Only one of the six bidding firms selected a DBE as its desired utility location subcontractor.Three of the bidding firms selected another company other than Braunstein to perform the utilitylocation work. Id. DMJM won the bid for the 2005 contract using Aztec to perform the utility locationwork. Aztec was not a DBE. Id. at 1182.
District Court rulings. Braunstein brought this suit in federal court against ADOT and employees ofthe DOT alleging that ADOT violated his right to equal protection by using race and genderpreferences in its solicitation and award of the 2005 contract. The district court dismissed as mootBraunstein’s claims for injunctive and declaratory relief because ADOT had suspended its DBEprogram in 2006 following the Ninth Circuit decision in Western States Paving Co. v. Washington State
DOT, 407 F.3d 9882 (9th Cir. 2005). This left only Braunstein’s damages claims against the State andADOT under §2000d, and against the named individual defendants in their individual capacitiesunder §§ 1981 and 1983. Id. at 1183.The district court concluded that Braunstein lacked Article III standing to pursue his remainingclaims because he had failed to show that ADOT’s DBE program had affected him personally. The
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court noted that “Braunstein was afforded the opportunity to bid on subcontracting work, and theDBE goal did not serve as a barrier to doing so, nor was it an impediment to his securing asubcontract.” Id. at 1183. The district court found that Braunstein’s inability to secure utility locationwork stemmed from his past unsatisfactory performance, not his status as a non-DBE. Id.

Lack of standing. The Ninth Circuit Court of Appeals held that Braunstein lacked Article III standingand affirmed the entry of summary judgment in favor of ADOT and the individual employees of ADOT.The Court found that Braunstein had not provided any evidence showing that ADOT’s DBE programaffected him personally or that it impeded his ability to compete for utility location work on an equalbasis. Id. at 1185. The Court noted that Braunstein did not submit a quote or a bid to any of the primecontractors bidding on the government contract. Id.The Court also pointed out that Braunstein did not seek prospective relief against the government“affirmative action” program, noting the district court dismissed as moot his claims for declaratoryand injunctive relief since ADOT had suspended its DBE program before he brought the suit. Id. at
1186. Thus, Braunstein’s surviving claims were for damages based on the contract at issue ratherthan prospective relief to enjoin the DBE Program. Id. Accordingly, the Court held he must show morethan that he is “able and ready” to seek subcontracting work. Id.The Court found Braunstein presented no evidence to demonstrate that he was in a position tocompete equally with the other subcontractors, no evidence comparing himself with the othersubcontractors in terms of price or other criteria, and no evidence explaining why the six prospectiveprime contractors rejected him as a subcontractor. Id. at 1186. The Court stated that there wasnothing in the record indicating the ADOT DBE program posed a barrier that impeded Braunstein’sability to compete for work as a subcontractor. Id. at 1187. The Court held that the existence of aracial or gender barrier is not enough to establish standing, without a plaintiff’s showing that he hasbeen subjected to such a barrier. Id. at 1186.The Court noted Braunstein had explicitly acknowledged previously that the winning bidder on thecontract would not hire him as a subcontractor for reasons unrelated to the DBE program. Id. at 1186.At the summary judgment stage, the Court stated that Braunstein was required to set forth specificfacts demonstrating the DBE program impeded his ability to compete for the subcontracting work onan equal basis. Id. at 1187.
Summary judgment granted to ADOT. The Court concluded that Braunstein was unable to point toany evidence to demonstrate how the ADOT DBE program adversely affected him personally orimpeded his ability to compete for subcontracting work. Id. The Court thus held that Braunsteinlacked Article III standing and affirmed the entry of summary judgment in favor of ADOT.
8. Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005),
cert. denied, 546 U.S. 1170 (2006). This case out of the Ninth Circuit struck down a
state’s implementation of the Federal DBE Program for failure to pass constitutional
muster. In Western States Paving, the Ninth Circuit held that the State of Washington’s
implementation of the Federal DBE Program was unconstitutional because it did not
satisfy the narrow tailoring element of the constitutional test. The Ninth Circuit held
that the State must present its own evidence of past discrimination within its own
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boundaries in order to survive constitutional muster and could not merely rely upon
data supplied by Congress. The United States Supreme Court denied certiorari. The
analysis in the decision also is instructive in particular as to the application of the
narrowly tailored prong of the strict scrutiny test.Plaintiff Western States Paving Co. (“plaintiff”) was a white male-owned asphalt and paving company.407 F.3d 983, 987 (9th Cir. 2005). In July of 2000, plaintiff submitted a bid for a project for the City ofVancouver; the project was financed with federal funds provided to the Washington StateDOT(“WSDOT”) under the Transportation Equity Act for the 21st Century (“TEA-21”). Id.Congress enacted TEA-21 in 1991 and after multiple renewals, it was set to expire on May 31, 2004.
Id. at 988. TEA-21 established minimum minority-owned business participation requirements (10%)for certain federally-funded projects. Id. The regulations require each state accepting federaltransportation funds to implement a DBE program that comports with the TEA-21. Id. TEA-21indicates the 10 percent DBE utilization requirement is “aspirational,” and the statutory goal “doesnot authorize or require recipients to set overall or contract goals at the 10 percent level, or any otherparticular level, or to take any special administrative steps if their goals are above or below10 percent.” Id.TEA-21 sets forth a two-step process for a state to determine its own DBE utilization goal: (1) thestate must calculate the relative availability of DBEs in its local transportation contracting industry(one way to do this is to divide the number of ready, willing and able DBEs in a state by the totalnumber of ready, willing and able firms); and (2) the state is required to “adjust this base figureupward or downward to reflect the proven capacity of DBEs to perform work (as measured by thevolume of work allocated to DBEs in recent years) and evidence of discrimination against DBEsobtained from statistical disparity studies.” Id. at 989 (citing regulation). A state is also permitted toconsider discrimination in the bonding and financing industries and the present effects of pastdiscrimination. Id. (citing regulation). TEA-21 requires a generalized, “undifferentiated” minority goaland a state is prohibited from apportioning their DBE utilization goal among different minoritygroups (e.g., between Hispanics, blacks, and women). Id. at 990 (citing regulation).“A state must meet the maximum feasible portion of this goal through race- [and gender-] neutralmeans, including informational and instructional programs targeted toward all small businesses.” Id.(citing regulation). Race- and gender-conscious contract goals must be used to achieve any portion ofthe contract goals not achievable through race- and gender-neutral measures. Id. (citing regulation).However, TEA-21 does not require that DBE participation goals be used on every contract or at thesame level on every contract in which they are used; rather, the overall effect must be to “obtain thatportion of the requisite DBE participation that cannot be achieved through race- [and gender-]neutral means.” Id. (citing regulation).A prime contractor must use “good faith efforts” to satisfy a contract’s DBE utilization goal. Id. (citingregulation). However, a state is prohibited from enacting rigid quotas that do not contemplate suchgood faith efforts. Id. (citing regulation).Under the TEA-21 minority utilization requirements, the City set a goal of 14 percent minorityparticipation on the first project plaintiff bid on; the prime contractor thus rejected plaintiff’s bid in
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favor of a higher bidding minority-owned subcontracting firm. Id. at 987. In September of 2000,plaintiff again submitted a bid on a project financed with TEA-21 funds and was again rejected infavor of a higher bidding minority-owned subcontracting firm. Id. The prime contractor expresslystated that he rejected plaintiff’s bid due to the minority utilization requirement. Id.Plaintiff filed suit against the WSDOT, Clark County, and the City, challenging the minority preferencerequirements of TEA-21 as unconstitutional both facially and as applied. Id. The district courtrejected both of plaintiff’s challenges. The district court held the program was facially constitutionalbecause it found that Congress had identified significant evidence of discrimination in thetransportation contracting industry and the TEA-21 was narrowly tailored to remedy suchdiscrimination. Id. at 988. The district court rejected the as-applied challenge concluding thatWashington’s implementation of the program comported with the federal requirements and the statewas not required to demonstrate that its minority preference program independently satisfied strictscrutiny. Id. Plaintiff appealed to the Ninth Circuit Court of Appeals. Id.The Ninth Circuit considered whether the TEA-21, which authorizes the use of race- and gender-based preferences in federally-funded transportation contracts, violated equal protection, either onits face or as applied by the State of Washington.The court applied a strict scrutiny analysis to both the facial and as-applied challenges to TEA-21. Id.at 990-91. The court did not apply a separate intermediate scrutiny analysis to the gender-basedclassifications because it determined that it “would not yield a different result.” Id. at 990, n. 6.
Facial challenge (Federal Government). The court first noted that the federal government has acompelling interest in “ensuring that its funding is not distributed in a manner that perpetuates theeffects of either public or private discrimination within the transportation contracting industry.” Id. at991, citing City of Richmond v. J.A. Croson Co., 488 U.S. 469, 492 (1989) and Adarand Constructors, Inc.
v. Slater (“Adarand VII”), 228 F.3d 1147, 1176 (10th Cir. 2000). The court found that “[b]othstatistical and anecdotal evidence are relevant in identifying the existence of discrimination.” Id. at991. The court found that although Congress did not have evidence of discrimination againstminorities in every state, such evidence was unnecessary for the enactment of nationwide legislation.
Id. However, citing both the Eighth and Tenth Circuits, the court found that Congress had ampleevidence of discrimination in the transportation contracting industry to justify TEA-21. Id. The courtalso found that because TEA-21 set forth flexible race-conscious measures to be used only when race-neutral efforts were unsuccessful, the program was narrowly tailored and thus satisfied strictscrutiny. Id. at 992-93. The court accordingly rejected plaintiff’s facial challenge. Id.
As-applied challenge (State of Washington). Plaintiff alleged TEA-21 was unconstitutional as-appliedbecause there was no evidence of discrimination in Washington’s transportation contractingindustry. Id. at 995. The State alleged that it was not required to independently demonstrate that itsapplication of TEA-21 satisfied strict scrutiny. Id. The United States intervened to defend TEA-21’sfacial constitutionality, and “unambiguously conceded that TEA-21’s race conscious measures can beconstitutionally applied only in those states where the effects of discrimination are present.” Id. at996; see also Br. for the United States at 28 (April 19, 2004) (“DOT’s regulations … are designed toassist States in ensuring that race-conscious remedies are limited to only those jurisdictions where
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discrimination or its effects are a problem and only as a last resort when race-neutral relief isinsufficient.” (emphasis in original)).The court found that the Eighth Circuit was the only other court to consider an as-applied challengeto TEA-21 in Sherbrooke Turf, Inc. v. Minnesota DOT, 345 F.3d 964 (8th Cir. 2003), cert. denied 124 S.Ct. 2158 (2004). Id. at 996. The Eighth Circuit did not require Minnesota and Nebraska to identify acompelling purpose for their programs independent of Congress’s nationwide remedial objective. Id.However, the Eighth Circuit did consider whether the states’ implementation of TEA-21 was narrowlytailored to achieve Congress’s remedial objective. Id. The Eighth Circuit thus looked to the states’independent evidence of discrimination because “to be narrowly tailored, a national program must belimited to those parts of the country where its race-based measures are demonstrably needed.” Id.(internal citations omitted). The Eighth Circuit relied on the states’ statistical analyses of theavailability and capacity of DBEs in their local markets conducted by outside consulting firms toconclude that the states satisfied the narrow tailoring requirement. Id. at 997.The court concurred with the Eighth Circuit and found that Washington did not need to demonstratea compelling interest for its DBE program, independent from the compelling nationwide interestidentified by Congress. Id. However, the court determined that the district court erred in holding thatmere compliance with the federal program satisfied strict scrutiny. Id. Rather, the court held thatwhether Washington’s DBE program was narrowly tailored was dependent on the presence orabsence of discrimination in Washington’s transportation contracting industry. Id. at 997-98. “If nosuch discrimination is present in Washington, then the State’s DBE program does not serve aremedial purpose; it instead provides an unconstitutional windfall to minority contractors solely onthe basis of their race or sex.” Id. at 998. The court held that a Sixth Circuit decision to the contrary,
Tennessee Asphalt Co. v. Farris, 942 F.2d 969, 970 (6th Cir. 1991), misinterpreted earlier case law. Id.at 997, n. 9.The court found that moreover, even where discrimination is present in a state, a program isnarrowly tailored only if it applies only to those minority groups who have actually suffereddiscrimination. Id. at 998, citing Croson, 488 U.S. at 478. The court also found that in Monterey
Mechanical Co. v. Wilson, 125 F.3d 702, 713 (9th Cir. 1997), it had “previously expressed similarconcerns about the haphazard inclusion of minority groups in affirmative action programs ostensiblydesigned to remedy the effects of discrimination.” Id. In Monterey Mechanical, the court held that “theoverly inclusive designation of benefited minority groups was a ‘red flag signaling that the statute isnot, as the Equal Protection Clause requires, narrowly tailored.’” Id., citing Monterey Mechanical, 125F.3d at 714. The court found that other courts are in accord. Id. at 998-99, citing Builders Ass’n of
Greater Chi. v. County of Cook, 256 F.3d 642, 647 (7th Cir. 2001); Associated Gen. Contractors of Ohio,
Inc. v. Drabik, 214 F.3d 730, 737 (6th Cir. 2000); O’Donnell Constr. Co. v. District of Columbia, 963 F.2d420, 427 (D.C. Cir. 1992). Accordingly, the court found that each of the principal minority groupsbenefited by WSDOT’s DBE program must have suffered discrimination within the State. Id. at 999.The court found that WSDOT’s program closely tracked the sample USDOT DBE program. Id. WSDOTcalculated its DBE participation goal by first calculating the availability of ready, willing and ableDBEs in the State (dividing the number of transportation contracting firms in the Washington StateOffice of Minority, Women and Disadvantaged Business Enterprises Directory by the total number oftransportation contracting firms listed in the Census Bureau’s Washington database, which equaled
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11.17%). Id. WSDOT then upwardly adjusted the 11.17 percent base figure to 14 percent “to accountfor the proven capacity of DBEs to perform work, as reflected by the volume of work performed byDBEs [during a certain time period].” Id. Although DBEs performed 18 percent of work on Stateprojects during the prescribed time period, Washington set the final adjusted figure at 14 percentbecause TEA-21 reduced the number of eligible DBEs in Washington by imposing more stringentcertification requirements. Id. at 999, n. 11. WSDOT did not make an adjustment to account fordiscriminatory barriers in obtaining bonding and financing. Id. WSDOT similarly did not make anyadjustment to reflect present or past discrimination “because it lacked any statistical studiesevidencing such discrimination.” Id.WSDOT then determined that it needed to achieve 5 percent of its 14 percent goal through race-conscious means based on a 9 percent DBE participation rate on state-funded contracts that did notinclude affirmative action components (i.e., 9% participation could be achieved through race-neutralmeans). Id. at 1000. The USDOT approved WSDOT goal-setting program and the totality of its 2000DBE program. Id.Washington conceded that it did not have statistical studies to establish the existence of past orpresent discrimination. Id. It argued, however, that it had evidence of discrimination becauseminority-owned firms had the capacity to perform 14 percent of the State’s transportation contractsin 2000 but received only 9 percent of the subcontracting funds on contracts that did not include anaffirmative action’s component. Id. The court found that the State’s methodology was flawed becausethe 14 percent figure was based on the earlier 18 percent figure, discussed supra, which includedcontracts with affirmative action components. Id. The court concluded that the 14 percent figure didnot accurately reflect the performance capacity of DBEs in a race-neutral market. Id. The court alsofound the State conceded as much to the district court. Id.The court held that a disparity between DBE performance on contracts with an affirmative actioncomponent and those without “does not provide any evidence of discrimination against DBEs.” Id.The court found that the only evidence upon which Washington could rely was the disparity betweenthe proportion of DBE firms in the State (11.17%) and the percentage of contracts awarded to DBEson race-neutral grounds (9%). Id. However, the court determined that such evidence was entitled to“little weight” because it did not take into account a multitude of other factors such as firm size. Id.Moreover, the court found that the minimal statistical evidence was insufficient evidence, standingalone, of discrimination in the transportation contracting industry. Id. at 1001. The court found thatWSDOT did not present any anecdotal evidence. Id. The court rejected the State’s argument that theDBE applications themselves constituted evidence of past discrimination because the applicationswere not properly in the record, and because the applicants were not required to certify that they hadbeen victims of discrimination in the contracting industry. Id. Accordingly, the court held that becausethe State failed to proffer evidence of discrimination within its own transportation contractingmarket, its DBE program was not narrowly tailored to Congress’s compelling remedial interest. Id. at1002-03.The court affirmed the district court’s grant on summary judgment to the United States regarding thefacial constitutionality of TEA-21, reversed the grant of summary judgment to Washington on the as-applied challenge, and remanded to determine the State’s liability for damages.
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The dissent argued that where the State complied with TEA-21 in implementing its DBE program, itwas not susceptible to an as-applied challenge.
9. Western States Paving Co. v. Washington DOT, USDOT & FHWA, 2006 WL 1734163,
(W.D. Wash. June 23, 2006) (unpublished opinion). This case was before the district
court pursuant to the Ninth Circuit’s remand order in Western States Paving Co. v.
Washington DOT, USDOT, and FHWA, 407 F.3d 983 (9th Cir. 2005), cert. denied, 546
U.S. 1170 (2006). In this decision, the district court adjudicated cross Motions for
Summary Judgment on plaintiff’s claim for injunction and for damages under 42 U.S.C.
§§1981, 1983, and §2000d.Because the WSDOT voluntarily discontinued its DBE program after the Ninth Circuit decision, supra,the district court dismissed plaintiff’s claim for injunctive relief as moot. The court found “it isabsolutely clear in this case that WSDOT will not resume or continue the activity the Ninth Circuitfound unlawful in Western States,” and cited specifically to the informational letters WSDOT sent tocontractors informing them of the termination of the program.Second, the court dismissed Western States Paving’s claims under 42 U.S.C. §§ 1981, 1983, and 2000dagainst Clark County and the City of Vancouver holding neither the City or the County acted with therequisite discriminatory intent. The court held the County and the City were merely implementingthe WSDOT’s unlawful DBE program and their actions in this respect were involuntary and requiredno independent activity. The court also noted that the County and the City were not parties to theprecise discriminatory actions at issue in the case, which occurred due to the conduct of the “Statedefendants.” Specifically, the WSDOT — and not the County or the City — developed the DBEprogram without sufficient anecdotal and statistical evidence, and improperly relied on the affidavitsof contractors seeking DBE certification “who averred that they had been subject to ‘general societaldiscrimination.’”Third, the court dismissed plaintiff’s 42 U.S.C. §§ 1981 and 1983 claims against WSDOT, finding thembarred by the Eleventh Amendment sovereign immunity doctrine. However, the court allowedplaintiff’s 42 U.S.C. §2000d claim to proceed against WSDOT because it was not similarly barred. Thecourt held that Congress had conditioned the receipt of federal highway funds on compliance withTitle VI (42 U.S.C. § 2000d et seq.) and the waiver of sovereign immunity from claims arising underTitle VI. Section 2001 specifically provides that “a State shall not be immune under the EleventhAmendment of the Constitution of the United States from suit in Federal court for a violation of …Title VI.” The court held that this language put the WSDOT on notice that it faced private causes ofaction in the event of noncompliance.The court held that WSDOT’s DBE program was not narrowly tailored to serve a compellinggovernment interest. The court stressed that discriminatory intent is an essential element of aplaintiff’s claim under Title VI. The WSDOT argued that even if sovereign immunity did not barplaintiff’s §2000d claim, WSDOT could be held liable for damages because there was no evidence thatWSDOT staff knew of or consciously considered plaintiff’s race when calculating the annualutilization goal. The court held that since the policy was not “facially neutral” — and was in fact“specifically race conscious” — any resulting discrimination was therefore intentional, whether the
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reason for the classification was benign or its purpose remedial. As such, WSDOT’s program wassubject to strict scrutiny.In order for the court to uphold the DBE program as constitutional, WSDOT had to show that theprogram served a compelling interest and was narrowly tailored to achieve that goal. The court foundthat the Ninth Circuit had already concluded that the program was not narrowly tailored and therecord was devoid of any evidence suggesting that minorities currently suffer or have suffereddiscrimination in the Washington transportation contracting industry. The court therefore deniedWSDOT’s Motion for Summary Judgment on the §2000d claim. The remedy available to WesternStates remains for further adjudication and the case is currently pending.
10. Monterey Mechanical v. Wilson, 125 F.3d 702 (9th Cir. 1997). This case is instructive
in that the Ninth Circuit analyzed and held invalid the enforcement of a MBE/WBE-type
program. Although the program at issue utilized the term “goals” as opposed to
“quotas,” the Ninth Circuit rejected such a distinction, holding “[t]he relevant question
is not whether a statute requires the use of such measures, but whether it authorizes
or encourages them.” The case also is instructive because it found the use of “goals”
and the application of “good faith efforts” in connection with achieving goals to trigger
strict scrutiny.Monterey Mechanical Co. (the “plaintiff”) submitted the low bid for a construction project for theCalifornia Polytechnic State University (the “University”). 125 F.3d 702, 704 (9th Cir. 1994). TheUniversity rejected the plaintiff’s bid because the plaintiff failed to comply with a state statuterequiring prime contractors on such construction projects to subcontract 23 percent of the work toMBE/WBEs or, alternatively, demonstrate good faith outreach efforts. Id. The plaintiff conductedgood faith outreach efforts but failed to provide the requisite documentation; the awardee primecontractor did not subcontract any portion of the work to MBE/WBEs but did include documentationof good faith outreach efforts. Id.Importantly, the University did not conduct a disparity study, and instead argued that because “the‘goal requirements’ of the scheme ‘[did] not involve racial or gender quotas, set-asides orpreferences,’” the University did not need a disparity study. Id. at 705. The plaintiff protested thecontract award and sued the University’s trustees, and a number of other individuals (collectively the“defendants”) alleging the state law was violative of the Equal Protection Clause. Id. The district courtdenied the plaintiff’s motion for an interlocutory injunction and the plaintiff appealed to the NinthCircuit Court of Appeals. Id.The defendants first argued that the statute was constitutional because it treated all generalcontractors alike, by requiring all to comply with the MBE/WBE participation goals. Id. at 708. Thecourt held, however, that a minority or women business enterprise could satisfy the participationgoals by allocating the requisite percentage of work to itself. Id. at 709. The court held that contraryto the district court’s finding, such a difference was not de minimis. Id.The defendants also argued that the statute was not subject to strict scrutiny because the statute didnot impose rigid quotas, but rather only required good faith outreach efforts. Id. at 710. The courtrejected the argument finding that although the statute permitted awards to bidders who did not
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meet the percentage goals, “they are rigid in requiring precisely described and monitored efforts toattain those goals.” Id. The court cited its own earlier precedent to hold that “the provisions are notimmunized from scrutiny because they purport to establish goals rather than quotas … [T]he relevantquestion is not whether a statute requires the use of such measures, but whether it authorizes orencourages them.” Id. at 710-11 (internal citations and quotations omitted). The court found that thestatute encouraged set asides and cited Concrete Works of Colorado v. Denver, 36 F.3d 1512 (10th Cir.1994), as analogous support for the proposition. Id. at 711.The court found that the statute treated contractors differently based upon their race, ethnicity andgender, and although “worded in terms of goals and good faith, the statute imposes mandatoryrequirements with concreteness.” Id. The court also noted that the statute may impose additionalcompliance expenses upon non-MBE/WBE firms who are required to make good faith outreachefforts (e.g., advertising) to MBE/WBE firms. Id. at 712.The court then conducted strict scrutiny (race), and an intermediate scrutiny (gender) analyses. Id. at712-13. The court found the University presented “no evidence” to justify the race- and gender-basedclassifications and thus did not consider additional issues of proof. Id. at 713. The court found that thestatute was not narrowly tailored because the definition of “minority” was overbroad (e.g., inclusionof Aleuts). Id. at 714, citing Wygant v. Jackson Board of Education, 476 U.S. 267, 284, n. 13 (1986) and
City of Richmond v. J.A. Croson, Co., 488 U.S. 469, 505-06 (1989). The court found “[a] broad programthat sweeps in all minorities with a remedy that is in no way related to past harms cannot surviveconstitutional scrutiny.” Id. at 714, citing Hopwood v. State of Texas, 78 F.3d 932, 951 (5th Cir. 1996).The court held that the statute violated the Equal Protection Clause.
11. Associated Gen. Contractors of California, Inc. v. Coalition for Econ. Equity
(“AGCC”), 950 F.2d 1401 (9th Cir. 1991). In Associated Gen. Contractors of California,
Inc. v. Coalition for Econ. Equity (“AGCC”), the Ninth Circuit Court of Appeals denied
plaintiffs request for preliminary injunction to enjoin enforcement of the city’s bid
preference program. 950 F.2d 1401 (9th Cir. 1991). Although an older case, AGCC is
instructive as to the analysis conducted by the Ninth Circuit. The court discussed the
utilization of statistical evidence and anecdotal evidence in the context of the strict
scrutiny analysis. Id. at 1413-18.The City of San Francisco adopted an ordinance in 1989 providing bid preferences to primecontractors who were members of groups found disadvantaged by previous bidding practices, andspecifically provided a 5 percent bid preference for LBEs, WBEs and MBEs. 950 F.2d at 1405. LocalMBEs and WBEs were eligible for a 10 percent total bid preference, representing the cumulative totalof the 5 percent preference given Local Business Enterprises (“LBEs”) and the 5 percent preferencegiven MBEs and WBEs. Id. The ordinance defined “MBE” as an economically disadvantaged businessthat was owned and controlled by one or more minority persons, which were defined to includeAsian, blacks and Latinos. “WBE” was defined as an economically disadvantaged business that wasowned and controlled by one or more women. Economically disadvantaged was defined as a businesswith average gross annual receipts that did not exceed $14 million. Id.The Motion for Preliminary Injunction challenged the constitutionality of the MBE provisions of the1989 Ordinance insofar as it pertained to Public Works construction contracts. Id. at 1405. The
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district court denied the Motion for Preliminary Injunction on the AGCC’s constitutional claim on theground that AGCC failed to demonstrate a likelihood of success on the merits. Id. at 1412.The Ninth Circuit Court of Appeals applied the strict scrutiny analysis following the decision of theU.S. Supreme Court in City of Richmond v. Croson. The court stated that according to the U.S. SupremeCourt in Croson, a municipality has a compelling interesting in redressing, not only discriminationcommitted by the municipality itself, but also discrimination committed by private parties within themunicipalities’ legislative jurisdiction, so long as the municipality in some way perpetuated thediscrimination to be remedied by the program. Id. at 1412-13, citing Croson at 488 U.S. at 491-92,537-38. To satisfy this requirement, “the governmental actor need not be an active perpetrator ofsuch discrimination; passive participation will satisfy this sub-part of strict scrutiny review.” Id. at1413, quoting Coral Construction Company v. King County, 941 F.2d 910 at 916 (9th Cir. 1991). Inaddition, the [m]ere infusion of tax dollars into a discriminatory industry may be sufficientgovernmental involvement to satisfy this prong.” Id. at 1413 quoting Coral Construction, 941 F.2d at916.The court pointed out that the City had made detailed findings of prior discrimination in constructionand building within its borders, had testimony taken at more than ten public hearings and receivednumerous written submissions from the public as part of its anecdotal evidence. Id. at 1414. The CityDepartments continued to discriminate against MBEs and WBEs and continued to operate under the“old boy network” in awarding contracts, thereby disadvantaging MBEs and WBEs. Id. And, the Cityfound that large statistical disparities existed between the percentage of contracts awarded to MBEsand the percentage of available MBEs. 950 F.2d at 1414. The court stated the City also found“discrimination in the private sector against MBEs and WBEs that is manifested in and exacerbatedby the City’s procurement practices.” Id. at 1414.The Ninth Circuit found the study commissioned by the City indicated the existence of largedisparities between the award of city contracts to available non-minority businesses and to MBEs. Id.at 1414. Using the City and County of San Francisco as the “relevant market,” the study compared thenumber of available MBE prime construction contractors in San Francisco with the amount ofcontract dollars awarded by the City to San Francisco-based MBEs for a particular year. Id. at 1414.The study found that available MBEs received far fewer city contracts in proportion to their numbersthan their available non-minority counterparts. Id. Specifically, the study found that with respect toprime construction contracting, disparities between the number of available local Asian-, black- andHispanic-owned firms and the number of contracts awarded to such firms were statisticallysignificant and supported an inference of discrimination. Id. For example, in prime contracting forconstruction, although MBE availability was determined to be at 49.5 percent, MBE dollarparticipation was only 11.1 percent. Id. The Ninth Circuit stated than in its decision in Coral
Construction, it emphasized that such statistical disparities are “an invaluable tool and demonstratingthe discrimination necessary to establish a compelling interest. Id. at 1414, citing Coral Construction,941 F.2d at 918 and Croson, 488 U.S. at 509.The court noted that the record documents a vast number of individual accounts of discrimination,which bring “the cold numbers convincingly to life. Id. at 1414, quoting Coral Construction, 941 F.2d at919. These accounts include numerous reports of MBEs being denied contracts despite being the lowbidder, MBEs being told they were not qualified although they were later found qualified when
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evaluated by outside parties, MBEs being refused work even after they were awarded contracts aslow bidder, and MBEs being harassed by city personnel to discourage them from bidding on citycontracts. Id at 1415. The City pointed to numerous individual accounts of discrimination, that an “oldboy network” still exists, and that racial discrimination is still prevalent within the San Franciscoconstruction industry. Id. The court found that such a “combination of convincing anecdotal andstatistical evidence is potent.” Id. at 1415 quoting Coral Construction, 941 F.2d at 919.The court also stated that the 1989 Ordinance applies only to resident MBEs. The City, therefore,according to the court, appropriately confined its study to the city limits in order to focus on thosewhom the preference scheme targeted. Id. at 1415. The court noted that the statistics relied upon bythe City to demonstrate discrimination in its contracting processes considered only MBEs locatedwithin the City of San Francisco. Id.The court pointed out the City’s findings were based upon dozens of specific instances ofdiscrimination that are laid out with particularity in the record, as well as the significant statisticaldisparities in the award of contracts. The court noted that the City must simply demonstrate theexistence of past discrimination with specificity, but there is no requirement that the legislativefindings specifically detail each and every incidence that the legislative body has relied upon insupport of this decision that affirmative action is necessary. Id. at 1416.In its analysis of the “narrowly tailored” requirement, the court focused on three characteristicsidentified by the decision in Croson as indicative of narrow tailoring. First, an MBE program should beinstituted either after, or in conjunction with, race-neutral means of increasing minority businessparticipation in public contracting. Id. at 1416. Second, the plan should avoid the use of “rigidnumerical quotas.” Id. According to the Supreme Court, systems that permit waiver in appropriatecases and therefore require some individualized consideration of the applicants pose a lesser dangerof offending the Constitution. Id. Mechanisms that introduce flexibility into the system also preventthe imposition of a disproportionate burden on a few individuals. Id. Third, “an MBE program must belimited in its effective scope to the boundaries of the enacting jurisdiction. Id. at 1416 quoting Coral
Construction, 941 F.2d at 922.The court found that the record showed the City considered, but rejected as not viable, specific race-neutral alternatives including a fund to assist newly established MBEs in meeting bondingrequirements. The court stated that “while strict scrutiny requires serious, good faith considerationof race-neutral alternatives, strict scrutiny does not require exhaustion of every possible suchalternative … however irrational, costly, unreasonable, and unlikely to succeed such alternative maybe.” Id. at 1417 quoting Coral Construction, 941 F.2d at 923. The court found the City ten years beforehad attempted to eradicate discrimination in city contracting through passage of a race-neutralordinance that prohibited city contractors from discriminating against their employees on the basisof race and required contractors to take steps to integrate their work force; and that the City madeand continues to make efforts to enforce the anti-discrimination ordinance. Id. at 1417. The courtstated inclusion of such race-neutral measures is one factor suggesting that an MBE plan is narrowlytailored. Id. at 1417.The court also found that the Ordinance possessed the requisite flexibility. Rather than a rigid quotasystem, the City adopted a more modest system according to the court, that of bid preferences. Id. at
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1417. The court pointed out that there were no goals, quotas, or set-asides and moreover, the planremedies only specifically identified discrimination: the City provides preferences only to thoseminority groups found to have previously received a lower percentage of specific types of contractsthan their availability to perform such work would suggest. Id. at 1417.The court rejected the argument of AGCC that to pass constitutional muster any remedy must provideredress only to specific individuals who have been identified as victims of discrimination. Id. at 1417,n. 12. The Ninth Circuit agreed with the district court that an iron-clad requirement limiting anyremedy to individuals personally proven to have suffered prior discrimination would render anyrace-conscious remedy “superfluous,” and would thwart the Supreme Court’s directive in Croson thatrace-conscious remedies may be permitted in some circumstances. Id. at 1417, n. 12. The court alsofound that the burdens of the bid preferences on those not entitled to them appear “relatively lightand well distributed.” Id. at 1417. The court stated that the Ordinance was “limited in its geographicalscope to the boundaries of the enacting jurisdiction. Id. at 1418, quoting Coral Construction, 941 F.2dat 925. The court found that San Francisco had carefully limited the ordinance to benefit only thoseMBEs located within the City’s borders. Id. 1418.
12. Coral Construction Co. v. King County, 941 F.2d 910 (9th Cir. 1991). In Coral
Construction Co. v. King County, 941 F.2d 910 (9th Cir. 1991), the Ninth Circuit
examined the constitutionality of King County, Washington’s minority and women
business set-aside program in light of the standard set forth in City of Richmond v. J.A.
Croson Co. The court held that although the County presented ample anecdotal
evidence of disparate treatment of MBE contractors and subcontractors, the total
absence of pre-program enactment statistical evidence was problematic to the
compelling government interest component of the strict scrutiny analysis. The court
remanded to the district court for a determination of whether the post-program
enactment studies constituted a sufficient compelling government interest. Per the
narrow tailoring prong of the strict scrutiny test, the court found that although the
program included race-neutral alternative measures and was flexible (i.e., included a
waiver provision), the over breadth of the program to include MBEs outside of King
County was fatal to the narrow tailoring analysis.The court also remanded on the issue of whether the plaintiffs were entitled to damages under 42U.S.C. §§ 1981 and 1983, and in particular to determine whether evidence of causation existed. Withrespect to the WBE program, the court held the plaintiff had standing to challenge the program, andapplying the intermediate scrutiny analysis, held the WBE program survived the facial challenge.In finding the absence of any statistical data in support of the County’s MBE Program, the court madeit clear that statistical analyses have served and will continue to serve an important role in cases inwhich the existence of discrimination is a disputed issue. 941 F.2d at 918. The court noted that it hasrepeatedly approved the use of statistical proof to establish a prima facie case of discrimination. Id.The court pointed out that the U.S. Supreme Court in Croson held that where “gross statisticaldisparities can be shown, they alone may in a proper case constitute prima facie proof of a pattern orpractice of discrimination.” Id. at 918, quoting Hazelwood School Dist. v. United States, 433 U.S. 299,307-08, and Croson, 488 U.S. at 501.
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The court points out that statistical evidence may not fully account for the complex factors andmotivations guiding employment decisions, many of which may be entirely race-neutral. Id. at 919.The court noted that the record contained a plethora of anecdotal evidence, but that anecdotalevidence, standing alone, suffers the same flaws as statistical evidence. Id. at 919. While anecdotalevidence may suffice to prove individual claims of discrimination, rarely, according to the court, ifever, can such evidence show a systemic pattern of discrimination necessary for the adoption of anaffirmative action plan. Id.Nonetheless, the court held that the combination of convincing anecdotal and statistical evidence ispotent. Id. at 919. The court pointed out that individuals who testified about their personalexperiences brought the cold numbers of statistics “convincingly to life.” Id. at 919, quoting
International Brotherhood of Teamsters v. United States, 431 U.S. 324, 339 (1977). The court alsopointed out that the Eleventh Circuit Court of Appeals, in passing upon a minority set aside programsimilar to the one in King County, concluded that the testimony regarding complaints ofdiscrimination combined with the gross statistical disparities uncovered by the County studiesprovided more than enough evidence on the question of prior discrimination and need for racialclassification to justify the denial of a Motion for Summary Judgment. Id. at 919, citing Cone Corp. v.
Hillsborough County, 908 F.2d 908, 916 (11th Cir. 1990).The court found that the MBE Program of the County could not stand without a proper statisticalfoundation. Id. at 919. The court addressed whether post-enactment studies done by the County of astatistical foundation could be considered by the court in connection with determining the validity ofthe County MBE Program. The court held that a municipality must have some concrete evidence ofdiscrimination in a particular industry before it may adopt a remedial program. Id. at 920. However,the court said this requirement of some evidence does not mean that a program will be automaticallystruck down if the evidence before the municipality at the time of enactment does not completelyfulfill both prongs of the strict scrutiny test. Id. Rather, the court held, the factual predicate for theprogram should be evaluated based upon all evidence presented to the district court, whether suchevidence was adduced before or after enactment of the MBE Program. Id. Therefore, the courtadopted a rule that a municipality should have before it some evidence of discrimination beforeadopting a race-conscious program, while allowing post-adoption evidence to be considered inpassing on the constitutionality of the program. Id.The court, therefore, remanded the case to the district court for determination of whether theconsultant studies that were performed after the enactment of the MBE Program could provide anadequate factual justification to establish a “propelling government interest” for King County’sadopting the MBE Program. Id. at 922.The court also found that Croson does not require a showing of active discrimination by the enactingagency, and that passive participation, such as the infusion of tax dollars into a discriminatoryindustry, suffices. Id. at 922, citing Croson, 488 U.S. at 492. The court pointed out that the SupremeCourt in Croson concluded that if the City had evidence before it, that non-minority contractors weresystematically excluding minority businesses from subcontracting opportunities, it could take actionto end the discriminatory exclusion. Id. at 922. The court points out that if the record ultimatelysupported a finding of systemic discrimination, the County adequately limited its program to those
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businesses that receive tax dollars, and the program imposed obligations upon only those businesseswhich voluntarily sought King County tax dollars by contracting with the County. Id.The court addressed several factors in terms of the narrowly tailored analysis, and found that first, anMBE program should be instituted either after, or in conjunction with, race-neutral means ofincreasing minority business participation and public contracting. Id. at 922, citing Croson, 488 U.S. at507. The second characteristic of the narrowly-tailored program, according to the court, is the use ofminority utilization goals on a case-by-case basis, rather than upon a system of rigid numericalquotas. Id. Finally, the court stated that an MBE program must be limited in its effective scope to theboundaries of the enacting jurisdiction. Id.Among the various narrowly tailored requirements, the court held consideration of race-neutralalternatives is among the most important. Id. at 922. Nevertheless, the court stated that while strictscrutiny requires serious, good faith consideration of race-neutral alternatives, strict scrutiny doesnot require exhaustion of every possible such alternative. Id. at 923. The court noted that it does notintend a government entity exhaust every alternative, however irrational, costly, unreasonable, andunlikely to succeed such alternative might be. Id. Thus, the court required only that a state exhaustsrace-neutral measures that the state is authorized to enact, and that have a reasonable possibility ofbeing effective. Id. The court noted in this case the County considered alternatives, but determinedthat they were not available as a matter of law. Id. The County cannot be required to engage inconduct that may be illegal, nor can it be compelled to expend precious tax dollars on projects wherepotential for success is marginal at best. Id.The court noted that King County had adopted some race-neutral measures in conjunction with theMBE Program, for example, hosting one or two training sessions for small businesses, covering suchtopics as doing business with the government, small business management, and accountingtechniques. Id. at 923. In addition, the County provided information on assessing Small BusinessAssistance Programs. Id. The court found that King County fulfilled its burden of considering race-neutral alternative programs. Id.A second indicator of a program’s narrowly tailoring is program flexibility. Id. at 924. The court foundthat an important means of achieving such flexibility is through use of case-by-case utilization goals,rather than rigid numerical quotas or goals. Id. at 924. The court pointed out that King County used a“percentage preference” method, which is not a quota, and while the preference is locked at 5percent, such a fixed preference is not unduly rigid in light of the waiver provisions. The court foundthat a valid MBE Program should include a waiver system that accounts for both the availability ofqualified MBEs and whether the qualified MBEs have suffered from the effects of past discriminationby the County or prime contractors. Id. at 924. The court found that King County’s program providedwaivers in both instances, including where neither minority nor a woman’s business is available toprovide needed goods or services and where available minority and/or women’s businesses havegiven price quotes that are unreasonably high. Id.The court also pointed out other attributes of the narrowly tailored and flexible MBE program,including a bidder that does not meet planned goals, may nonetheless be awarded the contract bydemonstrating a good faith effort to comply. Id. The actual percentages of required MBE participationare determined on a case-by-case basis. Levels of participation may be reduced if the prescribed
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levels are not feasible, if qualified MBEs are unavailable, or if MBE price quotes are not competitive.
Id.The court concluded that an MBE program must also be limited in its geographical scope to theboundaries of the enacting jurisdiction. Id. at 925. Here the court held that King County’s MBEprogram fails this third portion of “narrowly tailored” requirement. The court found the definition of“minority business” included in the Program indicated that a minority-owned business may qualifyfor preferential treatment if the business has been discriminated against in the particulargeographical areas in which it operates. The court held this definition as overly broad. Id. at 925. Thecourt held that the County should ask the question whether a business has been discriminatedagainst in King County. Id. This determination, according to the court, is not an insurmountableburden for the County, as the rule does not require finding specific instances of discriminatoryexclusion for each MBE. Id. Rather, if the County successfully proves malignant discrimination withinthe King County business community, an MBE would be presumptively eligible for relief if it hadpreviously sought to do business in the County. Id.In other words, if systemic discrimination in the County is shown, then it is fair to presume that anMBE was victimized by the discrimination. Id. at 925. For the presumption to attach to the MBE,however, it must be established that the MBE is, or attempted to become, an active participant in theCounty’s business community. Id. Because King County’s program permitted MBE participation evenby MBEs that have no prior contact with King County, the program was overbroad to that extent. Id.Therefore, the court reversed the grant of summary judgment to King County on the MBE program onthe basis that it was geographically overbroad.The court considered the gender-specific aspect of the MBE program. The court determined thedegree of judicial scrutiny afforded gender-conscious programs was intermediate scrutiny, ratherthan strict scrutiny. Id. at 930. Under intermediate scrutiny, gender-based classification must serve animportant governmental objective, and there must be a direct, substantial relationship between theobjective and the means chosen to accomplish the objective. Id. at 931.In this case, the court concluded, that King County’s WBE preference survived a facial challenge. Id. at932. The court found that King County had a legitimate and important interest in remedying themany disadvantages that confront women business owners and that the means chosen in theprogram were substantially related to the objective. Id. The court found the record adequatelyindicated discrimination against women in the King County construction industry, noting theanecdotal evidence including an affidavit of the president of a consulting engineering firm. Id. at 933.Therefore, the court upheld the WBE portion of the MBE program and affirmed the district court’sgrant of summary judgment to King County for the WBE program.
13. Coral Construction, Inc. v. City and County of San Francisco, et. al., 50 Cal. 4th 315,
235 P.3d 947, 113 Cal.Rptr.3d 279 (S. Ct. Cal. 2010). In Coral Construction, Inc. v. the City
and County of San Francisco (“Coral Construction”), the Supreme Court of the State of
California considered an action brought against the City and County of San Francisco for
declaratory and injunctive relief from an ordinance establishing an MBE/WBE program, which
established race- and gender-based remedies on construction contracts. 235 P.3d at 952-956.
The parties filed cross-motions for summary judgment in the Superior Court of the City and
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County of San Francisco. 235 P.3d at 955-56. The Superior Court struck down the MBE/WBE
ordinance as violative of California’s constitutional amendment (Proposition 209) prohibiting
race- and gender-based preferences in public contracting. 235 P.3d at 956.The City and County of San Francisco (the “City”) appealed to the California Court of Appeals, whichaffirmed in part, reversed in part, and remanded the case back to the Superior Court of the City andCounty of San Francisco. 235 P.3d at 956. The Court of Appeals remanded the case for adjudication ofthe City’s claim that the federal equal protection clause required the ordinance. Id. The SupremeCourt of the State of California granted review, superseding the opinion of the California Court ofAppeals. Id.

Political structure doctrine. Article I, section 31 of the California Constitution (“section 31”) prohibitsa city awarding public contracts to discriminate or grant preferential treatment based on race orgender. 235 P.3d at 952. The Court stated that the City of San Francisco, “whose public contractinglaws expressly violate section 31 challenges its validity under the so-called political structuredoctrine, a judicial interpretation of the federal equal protection clause.” 235 P.3d at 952. The Courtheld that section 31 does not violate the political structure doctrine. Id. The Court also held thatsection 31 prohibits race- and gender-conscious programs the federal equal clause permits but doesnot require. 235 P.3d at 957. The Court stated that section 31 prohibits discrimination andpreferential treatment but poses no obstacle to race- or gender-conscious measures required byfederal law or the federal Constitution. Id.The Court, joining with the United States Court of Appeals for the Sixth and Ninth Circuits, concludedthat the political structure doctrine does not invalidate state laws that broadly forbid preferences anddiscrimination based on race, gender and other similar classifications. Id. at 958-9. The Court foundthat a generally applicable rule forbidding preferences and discrimination not required by equalprotection, such as section 31, does not require the same justification as a remedy in which racialpreferences are required by equal protection as a remedy for discrimination. Id. at 960.
Federal funding exception. The Court also rejected the City’s argument that the MBE/WBE ordinanceis unaffected by section 31 because the ordinance falls within the exception set out in subdivision (e)of section 31, which provides the section shall not be interpreted as prohibiting action that must betaken to establish or maintain eligibility for any federal program, where ineligibility would result in aloss of federal funds to the state. 235 P.3d at 961. The Court rejected the City’s argument that itsMBE/WBE ordinance invokes the federal funding exception to section 31 in subdivision (e). Id. TheCourt concluded that the relevant federal regulations do not require racial preferences by the City. Id.The Court only addressed the question whether the relevant federal regulations, independently of thefederal equal protection clause, required the City’s MBE/WBE ordinance. Id. at n. 14.The Court found that the federal regulations did not compel the City to adopt the MBE/WBEordinance to avoid a loss of federal funding. Id. at 962. The Court made a distinction betweenregulations that mention race-based remedies which are permissive from regulations that requirerace-based remedies. Id. The Court held that the federal funding exception under subdivision (e) ofsection 31 does not exempt the MBE/WBE ordinance from section 31’s general prohibition of racialpreferences. Id. at 962.
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Federal compulsion argument. Finally, the Court considered the City’s argument that the federalequal protection clause requires the MBE/WBE ordinance as a remedy for the City’s owndiscrimination. 235 P.3d at 962. The Court held the California Court of Appeals ruled correctly andaffirmed its judgment remanding the case for the limited purpose of adjudicating the issue of whetherthe federal equal protection clause requires the MBE/WBE ordinance as a remedy for the City’s owndiscrimination under the federal compulsion doctrine. Id.The Court stated that unlike the political structure and federal funding issues, which it may resolve asquestions of law, the federal compulsion claim is largely factual and depends on the evidencesupporting the City’s decision to adopt race-conscious legislation. Id. at 963.The Court offered certain “comments” to assist the superior court in resolving the federal compulsionissue on remand. 235 P.3d at 963-965. The Court stated that the relevant decisions hold open thepossibility that race-conscious measures might be required as a remedy for purposefuldiscrimination in public contracting. Id. at 963. The Court said that the “only possibly compellinggovernmental interest implicated by the facts of this case is the interest in providing a remedy forpurposeful discrimination.” Id. at 964.The Court held that for the City to defeat plaintiff’s motion for summary judgment, the City mustshow that triable issues of fact exist on each of the factual predicates for its federal compulsion claim,namely: (1) that the City has purposely or intentionally discriminated against MBE’s and WBE’s; (2)that the purpose of the City’s MBE/WBE ordinance is to provide a remedy for such discrimination; (3)that the ordinance is narrowly tailored to achieve that purpose; and (4) that a race- and gender-conscious remedy is necessary as the only, or at least the most likely, means of rectifying the resultinginjury. 235 P.3d at 964. The City, the Court stated, must establish all of these points to establish thefederal compulsion doctrine. Id.
E. Recent Decisions Involving State or Local Government MBE/WBE/DBE
Programs in Other Jurisdictions
Recent Decisions in Federal Circuit Courts of Appeal

1. H. B. Rowe Co., Inc. v. W. Lyndo Tippett, NCDOT, et al., 615 F.3d 233 (4th Cir. 2010).
The State of North Carolina enacted statutory legislation that required prime
contractors to engage in good faith efforts to satisfy participation goals for minority
and women subcontractors on state-funded projects. (See facts as detailed in the
decision of the United States District Court for the Eastern District of North Carolina
discussed below.). The plaintiff, a prime contractor, brought this action after being
denied a contract because of its failure to demonstrate good faith efforts to meet the
participation goals set on a particular contract that it was seeking an award to perform
work with the North Carolina Department of Transportation (“NCDOT”). Plaintiff
asserted that the participation goals violated the Equal Protection Clause and sought
injunctive relief and money damages.After a bench trial, the district court held the challenged statutory scheme constitutional both on itsface and as applied, and the plaintiff prime contractor appealed. 615 F.3d 233 at 236. The Court of
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Appeals held that the State did not meet its burden of proof in all respects to uphold the validity ofthe state legislation. But, the Court agreed with the district court that the State produced a strongbasis in evidence justifying the statutory scheme on its face, and as applied to African American andNative American subcontractors, and that the State demonstrated that the legislative scheme isnarrowly tailored to serve its compelling interest in remedying discrimination against these racialgroups. The Court thus affirmed the decision of the district court in part, reversed it in part andremanded for further proceedings consistent with the opinion. Id.The Court found that the North Carolina statutory scheme “largely mirrored the federalDisadvantaged Business Enterprise (“DBE”) program, with which every state must comply inawarding highway construction contracts that utilize federal funds.” 615 F.3d 233 at 236. The Courtalso noted that federal courts of appeal “have uniformly upheld the Federal DBE Program againstequal-protection challenges.” Id., at footnote 1, citing Adarand Constructors, Inc. v. Slater, 228 F.3d1147 (10th Cir. 2000).In 2004, the State retained a consultant to prepare and issue a third study of subcontractorsemployed in North Carolina’s highway construction industry. The study, according to the Court,marshaled evidence to conclude that disparities in the utilization of minority subcontractorspersisted. 615 F.3d 233 at 238. The Court pointed out that in response to the study, the NorthCarolina General Assembly substantially amended state legislation section 136-28.4 and the new lawwent into effect in 2006. The new statute modified the previous statutory scheme, according to theCourt in five important respects. Id.First, the amended statute expressly conditions implementation of any participation goals on thefindings of the 2004 study. Second, the amended statute eliminates the 5 and 10 percent annual goalsthat were set in the predecessor statute. 615 F.3d 233 at 238-239. Instead, as amended, the statuterequires the NCDOT to “establish annual aspirational goals, not mandatory goals, … for the overallparticipation in contracts by disadvantaged minority-owned and women-owned businesses … [that]shall not be applied rigidly on specific contracts or projects.” Id. at 239, quoting, N.C. Gen.Stat. § 136-28.4(b)(2010). The statute further mandates that the NCDOT set “contract-specific goals or project-specific goals … for each disadvantaged minority-owned and women-owned business category thathas demonstrated significant disparity in contract utilization” based on availability, as determined bythe study. Id.Third, the amended statute narrowed the definition of “minority” to encompass only those groupsthat have suffered discrimination. Id. at 239. The amended statute replaced a list of definedminorities to any certain groups by defining “minority” as “only those racial or ethnicityclassifications identified by [the study] … that have been subjected to discrimination in the relevantmarketplace and that have been adversely affected in their ability to obtain contracts with theDepartment.” Id. at 239 quoting section 136-28.4(c)(2)(2010).Fourth, the amended statute required the NCDOT to reevaluate the Program over time and respondto changing conditions. 615 F.3d 233 at 239. Accordingly, the NCDOT must conduct a study similar tothe 2004 study at least every five years. Id. § 136-28.4(b). Finally, the amended statute contained asunset provision which was set to expire on August 31, 2009, but the General Assembly subsequentlyextended the sunset provision to August 31, 2010. Id. Section 136-28.4(e) (2010).
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The Court also noted that the statute required only good faith efforts by the prime contractors toutilize subcontractors, and that the good faith requirement, the Court found, proved permissive inpractice: prime contractors satisfied the requirement in 98.5 percent of cases, failing to do so in only13 of 878 attempts. 615 F.3d 233 at 239.
Strict scrutiny. The Court stated the strict scrutiny standard was applicable to justify a race-consciousmeasure, and that it is a substantial burden but not automatically “fatal in fact.” 615 F.3d 233 at 241.The Court pointed out that “[t]he unhappy persistence of both the practice and the lingering effects ofracial discrimination against minority groups in this country is an unfortunate reality, andgovernment is not disqualified from acting in response to it.” Id. at 241 quoting Alexander v. Estepp,95 F.3d 312, 315 (4th Cir. 1996). In so acting, a governmental entity must demonstrate it had acompelling interest in “remedying the effects of past or present racial discrimination.” Id., quoting
Shaw v. Hunt, 517 U.S. 899, 909 (1996).Thus, the Court found that to justify a race-conscious measure, a state must identify thatdiscrimination, public or private, with some specificity, and must have a strong basis in evidence forits conclusion that remedial action is necessary. 615 F.3d 233 at 241 quoting Croson, 488 U.S. at 504and Wygant v. Jackson Board of Education, 476 U.S. 267, 277 (1986)(plurality opinion).The Court significantly noted that: “There is no ‘precise mathematical formula to assess the quantumof evidence that rises to the Croson ‘strong basis in evidence’ benchmark.’” 615 F.3d 233 at 241,
quoting Rothe Dev. Corp. v. Department of Defense, 545 F.3d 1023, 1049 (Fed.Cir. 2008). The Courtstated that the sufficiency of the State’s evidence of discrimination “must be evaluated on a case-by-case basis.” Id. at 241. (internal quotation marks omitted).The Court held that a state “need not conclusively prove the existence of past or present racialdiscrimination to establish a strong basis in evidence for concluding that remedial action is necessary.615 F.3d 233 at 241, citing Concrete Works, 321 F.3d at 958. “Instead, a state may meet its burden byrelying on “a significant statistical disparity” between the availability of qualified, willing, and ableminority subcontractors and the utilization of such subcontractors by the governmental entity or itsprime contractors. Id. at 241, citing Croson, 488 U.S. at 509 (plurality opinion). The Court stated thatwe “further require that such evidence be ‘corroborated by significant anecdotal evidence of racialdiscrimination.’” Id. at 241, quoting Maryland Troopers Association, Inc. v. Evans, 993 F.2d 1072, 1077(4th Cir. 1993).The Court pointed out that those challenging race-based remedial measures must “introduce credible,particularized evidence to rebut” the state’s showing of a strong basis in evidence for the necessityfor remedial action. Id. at 241-242, citing Concrete Works, 321 F.3d at 959. Challengers may offer aneutral explanation for the state’s evidence, present contrasting statistical data, or demonstrate thatthe evidence is flawed, insignificant, or not actionable. Id. at 242 (citations omitted). However, theCourt stated “that mere speculation that the state’s evidence is insufficient or methodologicallyflawed does not suffice to rebut a state’s showing. Id. at 242, citing Concrete Works, 321 F.3d at 991.The Court held that to satisfy strict scrutiny, the state’s statutory scheme must also be “narrowlytailored” to serve the state’s compelling interest in not financing private discrimination with publicfunds. 615 F.3d 233 at 242, citing Alexander, 95 F.3d at 315 (citing Adarand, 515 U.S. at 227).
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Intermediate scrutiny. The Court held that courts apply “intermediate scrutiny” to statutes thatclassify on the basis of gender. Id. at 242. The Court found that a defender of a statute that classifieson the basis of gender meets this intermediate scrutiny burden “by showing at least that theclassification serves important governmental objectives and that the discriminatory means employedare substantially related to the achievement of those objectives.” Id., quoting Mississippi University for
Women v. Hogan, 458 U.S. 718, 724 (1982). The Court noted that intermediate scrutiny requires lessof a showing than does “the most exacting” strict scrutiny standard of review. Id. at 242. The Courtfound that its “sister circuits” provide guidance in formulating a governing evidentiary standard forintermediate scrutiny. These courts agree that such a measure “can rest safely on something less thanthe ‘strong basis in evidence’ required to bear the weight of a race- or ethnicity-conscious program.”
Id. at 242, quoting Engineering Contractors, 122 F.3d at 909 (other citations omitted).In defining what constitutes “something less” than a ‘strong basis in evidence,’ the courts, … alsoagree that the party defending the statute must ‘present [ ] sufficient probative evidence in support ofits stated rationale for enacting a gender preference, i.e.,…the evidence [must be] sufficient to showthat the preference rests on evidence-informed analysis rather than on stereotypical generalizations.”615 F.3d 233 at 242 quoting Engineering Contractors, 122 F.3d at 910 and Concrete Works, 321 F.3dat 959. The gender-based measures must be based on “reasoned analysis rather than on themechanical application of traditional, often inaccurate, assumptions.” Id. at 242 quoting Hogan, 458U.S. at 726.
Plaintiff’s burden. The Court found that when a plaintiff alleges that a statute violates the EqualProtection Clause as applied and on its face, the plaintiff bears a heavy burden. In its facial challenge,the Court held that a plaintiff “has a very heavy burden to carry, and must show that [a statutoryscheme] cannot operate constitutionally under any circumstance.” Id. at 243, quoting West Virginia v.
U.S. Department of Health & Human Services, 289 F.3d 281, 292 (4th Cir. 2002).
Statistical evidence. The Court examined the State’s statistical evidence of discrimination in public-sector subcontracting, including its disparity evidence and regression analysis. The Court noted thatthe statistical analysis analyzed the difference or disparity between the amount of subcontractingdollars minority- and women-owned businesses actually won in a market and the amount ofsubcontracting dollars they would be expected to win given their presence in that market. 615 F.3d233 at 243. The Court found that the study grounded its analysis in the “disparity index,” whichmeasures the participation of a given racial, ethnic, or gender group engaged in subcontracting. Id. Incalculating a disparity index, the study divided the percentage of total subcontracting dollars that aparticular group won by the percent that group represents in the available labor pool, and multipliedthe result by 100. Id. The closer the resulting index is to 100, the greater that group’s participation. Id.The Court held that after Croson, a number of our sister circuits have recognized the utility of thedisparity index in determining statistical disparities in the utilization of minority- and women-ownedbusinesses. Id. at 243-244 (Citations to multiple federal circuit court decisions omitted.) The Courtalso found that generally “courts consider a disparity index lower than 80 as an indication ofdiscrimination.” Id. at 244. Accordingly, the study considered only a disparity index lower than 80 aswarranting further investigation. Id.
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The Court pointed out that after calculating the disparity index for each relevant racial or gendergroup, the consultant tested for the statistical significance of the results by conducting standarddeviation analysis through the use of t-tests. The Court noted that standard deviation analysis“describes the probability that the measured disparity is the result of mere chance.” 615 F.3d 233 at244, quoting Eng’g Contractors, 122 F.3d at 914. The consultant considered the finding of twostandard deviations to demonstrate “with 95 percent certainty that disparity, as represented byeither overutilization or underutilization, is actually present.” Id., citing Eng’g Contractors, 122 F.3d at914.The study analyzed the participation of minority and women subcontractors in constructioncontracts awarded and managed from the central NCDOT office in Raleigh, North Carolina. 615 F.3d233 at 244. To determine utilization of minority and women subcontractors, the consultantdeveloped a master list of contracts mainly from State-maintained electronic databases and hardcopy files; then selected from that list a statistically valid sample of contracts, and calculated thepercentage of subcontracting dollars awarded to minority- and women-owned businesses during the5-year period ending in June 2003. (The study was published in 2004). Id. at 244.The Court found that the use of data for centrally-awarded contracts was sufficient for its analysis. Itwas noted that data from construction contracts awarded and managed from the NCDOT divisionsacross the state and from preconstruction contracts, which involve work from engineering firms andarchitectural firms on the design of highways, was incomplete and not accurate. 615 F.3d 233 at 244,n.6. These data were not relied upon in forming the opinions relating to the study. Id. at 244, n. 6.To estimate availability, which the Court defined as the percentage of a particular group in therelevant market area, the consultant created a vendor list comprising: (1) subcontractors approvedby the department to perform subcontract work on state-funded projects, (2) subcontractors thatperformed such work during the study period, and (3) contractors qualified to perform primeconstruction work on state-funded contracts. 615 F.3d 233 at 244. The Court noted that primeconstruction work on state-funded contracts was included based on the testimony by the consultantthat prime contractors are qualified to perform subcontracting work and often do perform suchwork. Id. at 245. The Court also noted that the consultant submitted its master list to the NCDOT forverification. Id. at 245.Based on the utilization and availability figures, the study prepared the disparity analysis comparingthe utilization based on the percentage of subcontracting dollars over the five year period,determining the availability in numbers of firms and their percentage of the labor pool, a disparityindex which is the percentage of utilization in dollars divided by the percentage of availabilitymultiplied by 100, and a T Value. 615 F.3d 233 at 245.The Court concluded that the figures demonstrated prime contractors underutilized all of theminority subcontractor classifications on state-funded construction contracts during the studyperiod. 615 F.3d 233 245. The disparity index for each group was less than 80 and, thus, the Courtfound warranted further investigation. Id. The t-test results, however, demonstrated markedunderutilization only of African American and Native American subcontractors. Id. For AfricanAmericans the t-value fell outside of two standard deviations from the mean and, therefore, wasstatistically significant at a 95 percent confidence level. Id. The Court found there was at least a 95
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percent probability that prime contractors’ underutilization of African American subcontractors was
not the result of mere chance. Id.For Native American subcontractors, the t-value of 1.41 was significant at a confidence level ofapproximately 85 percent. 615 F.3d 233 at 245. The t-values for Hispanic American and AsianAmerican subcontractors, demonstrated significance at a confidence level of approximately 60percent. The disparity index for women subcontractors found that they were overutilized during thestudy period. The overutilization was statistically significant at a 95 percent confidence level. Id.To corroborate the disparity study, the consultant conducted a regression analysis studying theinfluence of certain company and business characteristics – with a particular focus on owner race andgender – on a firm’s gross revenues. 615 F.3d 233 at 246. The consultant obtained the data from atelephone survey of firms that conducted or attempted to conduct business with the NCDOT. Thesurvey pool consisted of a random sample of such firms. Id.The consultant used the firms’ gross revenues as the dependent variable in the regression analysis totest the effect of other variables, including company age and number of full-time employees, and theowners’ years of experience, level of education, race, ethnicity, and gender. 615 F.3d 233 at 246. Theanalysis revealed that minority and women ownership universally had a negative effect on revenue,and African American ownership of a firm had the largest negative effect on that firm’s gross revenueof all the independent variables included in the regression model. Id. These findings led to theconclusion that for African Americans the disparity in firm revenue was not due to capacity-related ormanagerial characteristics alone. Id.The Court rejected the arguments by the plaintiffs attacking the availability estimates. The Courtrejected the plaintiff’s expert, Dr. George LaNoue, who testified that bidder data – reflecting thenumber of subcontractors that actually bid on Department subcontracts – estimates availabilitybetter than “vendor data.” 615 F.3d 233 at 246. Dr. LaNoue conceded, however, that the State doesnot compile bidder data and that bidder data actually reflects skewed availability in the context of agoals program that urges prime contractors to solicit bids from minority and women subcontractors.
Id. The Court found that the plaintiff’s expert did not demonstrate that the vendor data used in thestudy was unreliable, or that the bidder data would have yielded less support for the conclusionsreached. In sum, the Court held that the plaintiffs challenge to the availability estimate failed becauseit could not demonstrate that the 2004 study’s availability estimate was inadequate. Id. at 246. TheCourt cited Concrete Works, 321 F.3d at 991 for the proposition that a challenger cannot meet itsburden of proof through conjecture and unsupported criticisms of the state’s evidence,” and that theplaintiff Rowe presented no viable alternative for determining availability. Id. at 246-247, citing
Concrete Works, 321 F.3d 991 and Sherbrooke Turf, Inc. v. Minn. Department of Transportation, 345F.3d 964, 973 (8th Cir. 2003).The Court also rejected the plaintiff’s argument that minority subcontractors participated on state-funded projects at a level consistent with their availability in the relevant labor pool, based on thestate’s response that evidence as to the number of minority subcontractors working with state-funded projects does not effectively rebut the evidence of discrimination in terms of subcontracting
dollars. 615 F.3d 233 at 247. The State pointed to evidence indicating that prime contractors usedminority businesses for low-value work in order to comply with the goals, and that African American
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ownership had a significant negative impact on firm revenue unrelated to firm capacity orexperience. Id. The Court concluded plaintiff did not offer any contrary evidence. Id.The Court found that the State bolstered its position by presenting evidence that minoritysubcontractors have the capacity to perform higher-value work. 615 F.3d 233 at 247. The studyconcluded, based on a sample of subcontracts and reports of annual firm revenue, that exclusion ofminority subcontractors from contracts under $500,000 was not a function of capacity. Id. at 247.Further, the State showed that over 90 percent of the NCDOT’s subcontracts were valued at $500,000or less, and that capacity constraints do not operate with the same force on subcontracts as they mayon prime contracts because subcontracts tend to be relatively small. Id. at 247. The Court pointed outthat the Court in Rothe II, 545 F.3d at 1042-45, faulted disparity analyses of total construction dollars,including prime contracts, for failing to account for the relative capacity of firms in that case. Id. at247.The Court pointed out that in addition to the statistical evidence, the State also presented evidencedemonstrating that from 1991 to 1993, during the Program’s suspension, prime contractors awardedsubstantially fewer subcontracting dollars to minority and women subcontractors on state-fundedprojects. The Court rejected the plaintiff’s argument that evidence of a decline in utilization does notraise an inference of discrimination. 615 F.3d 233 at 247-248. The Court held that the very significantdecline in utilization of minority and women-subcontractors – nearly 38 percent – “surely provides abasis for a fact finder to infer that discrimination played some role in prime contractors’ reducedutilization of these groups during the suspension.” Id. at 248, citing Adarand v. Slater, 228 F.3d at1174 (finding that evidence of declining minority utilization after a program has been discontinued“strongly supports the government’s claim that there are significant barriers to minority competitionin the public subcontracting market, raising the specter of racial discrimination.”) The Court foundsuch an inference is particularly compelling for minority-owned businesses because, even during thestudy period, prime contractors continue to underutilize them on state-funded road projects. Id. at248.
Anecdotal evidence. The State additionally relied on three sources of anecdotal evidence containedin the study: a telephone survey, personal interviews, and focus groups. The Court found theanecdotal evidence showed an informal “good old boy” network of white contractors thatdiscriminated against minority subcontractors. 615 F.3d 233 at 248. The Court noted that three-quarters of African American respondents to the telephone survey agreed that an informal networkof prime and subcontractors existed in the State, as did the majority of other minorities, that morethan half of African American respondents believed the network excluded their companies frombidding or awarding a contract as did many of the other minorities. Id. at 248. The Court found thatnearly half of nonminority male respondents corroborated the existence of an informal network,however, only 17 percent of them believed that the network excluded their companies from biddingor winning contracts. Id.Anecdotal evidence also showed a large majority of African American respondents reported thatdouble standards in qualifications and performance made it more difficult for them to win bids andcontracts, that prime contractors view minority firms as being less competent than nonminorityfirms, and that nonminority firms change their bids when not required to hire minority firms. 615F.3d 233 at 248. In addition, the anecdotal evidence showed African American and Native American
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respondents believed that prime contractors sometimes dropped minority subcontractors afterwinning contracts. Id. at 248. The Court found that interview and focus-group responses echoed andunderscored these reports. Id.The anecdotal evidence indicated that prime contractors already know who they will use on thecontract before they solicit bids: that the “good old boy network” affects business because primecontractors just pick up the phone and call their buddies, which excludes others from that marketcompletely; that prime contractors prefer to use other less qualified minority-owned firms to avoidsubcontracting with African American-owned firms; and that prime contractors use their preferredsubcontractor regardless of the bid price. 615 F.3d 233 at 248-249. Several minority subcontractorsreported that prime contractors do not treat minority firms fairly, pointing to instances in whichprime contractors solicited quotes the day before bids were due, did not respond to bids fromminority subcontractors, refused to negotiate prices with them, or gave minority subcontractorsinsufficient information regarding the project. Id. at 249.The Court rejected the plaintiffs’ contention that the anecdotal data was flawed because the study didnot verify the anecdotal data and that the consultant oversampled minority subcontractors incollecting the data. The Court stated that the plaintiffs offered no rationale as to why a fact findercould not rely on the State’s “unverified” anecdotal data, and pointed out that a fact finder could verywell conclude that anecdotal evidence need not- and indeed cannot-be verified because it “is nothingmore than a witness’ narrative of an incident told from the witness’ perspective and including thewitness’ perceptions.” 615 F.3d 233 at 249, quoting Concrete Works, 321 F.3d at 989.The Court held that anecdotal evidence simply supplements statistical evidence of discrimination. Id.at 249. The Court rejected plaintiffs’ argument that the study oversampled representatives fromminority groups, and found that surveying more non-minority men would not have advanced theinquiry. Id. at 249. It was noted that the samples of the minority groups were randomly selected. Id.The Court found the state had compelling anecdotal evidence that minority subcontractors face race-based obstacles to successful bidding. Id. at 249.
Strong basis in evidence that the minority participation goals were necessary to remedy
discrimination. The Court held that the State presented a “strong basis in evidence” for its conclusionthat minority participation goals were necessary to remedy discrimination against African Americanand Native American subcontractors.” 615 F.3d 233 at 250. Therefore, the Court held that the Statesatisfied the strict scrutiny test. The Court found that the State’s data demonstrated that primecontractors grossly underutilized African American and Native American subcontractors in publicsector subcontracting during the study. Id. at 250. The Court noted that these findings have particularresonance because since 1983, North Carolina has encouraged minority participation in state-fundedhighway projects, and yet African American and Native American subcontractors continue to beunderutilized on such projects. Id. at 250.In addition, the Court found the disparity index in the study demonstrated statistically significantunderutilization of African American subcontractors at a 95 percent confidence level, and of NativeAmerican subcontractors at a confidence level of approximately 85 percent. 615 F.3d 233 at 250. TheCourt concluded the State bolstered the disparity evidence with regression analysis demonstratingthat African American ownership correlated with a significant, negative impact on firm revenue, and
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demonstrated there was a dramatic decline in the utilization of minority subcontractors during thesuspension of the program in the 1990s. Id.Thus, the Court held the State’s evidence showing a gross statistical disparity between the availabilityof qualified American and Native American subcontractors and the amount of subcontracting dollarsthey win on public sector contracts established the necessary statistical foundation for upholding theminority participation goals with respect to these groups. 615 F.3d 233 at 250. The Court then foundthat the State’s anecdotal evidence of discrimination against these two groups sufficientlysupplemented the State’s statistical showing. Id. The survey in the study exposed an informal, raciallyexclusive network that systemically disadvantaged minority subcontractors. Id. at 251. The Courtheld that the State could conclude with good reason that such networks exert a chronic andpernicious influence on the marketplace that calls for remedial action. Id. The Court found theanecdotal evidence indicated that racial discrimination is a critical factor underlying the grossstatistical disparities presented in the study. Id. at 251. Thus, the Court held that the State presentedsubstantial statistical evidence of gross disparity, corroborated by “disturbing” anecdotal evidence.The Court held in circumstances like these, the Supreme Court has made it abundantly clear a statecan remedy a public contracting system that withholds opportunities from minority groups becauseof their race. 615 F.3d 233 at 251-252.
Narrowly tailored. The Court then addressed whether the North Carolina statutory scheme wasnarrowly tailored to achieve the State’s compelling interest in remedying discrimination againstAfrican American and Native American subcontractors in public-sector subcontracting. The followingfactors were considered in determining whether the statutory scheme was narrowly tailored.
Neutral measures. The Court held that narrowly tailoring requires “serious, good faith considerationof workable race-neutral alternatives,” but a state need not “exhaust [ ] … every conceivable race-neutral alternative.” 615 F.3d 233 at 252 quoting Grutter v. Bollinger, 539 U.S. 306, 339 (2003). TheCourt found that the study details numerous alternative race-neutral measures aimed at enhancingthe development and competitiveness of small or otherwise disadvantaged businesses in NorthCarolina. Id. at 252. The Court pointed out various race-neutral alternatives and measures, including aSmall Business Enterprise Program; waiving institutional barriers of bonding and licensingrequirements on certain small business contracts of $500,000 or less; and the Department contractsfor support services to assist disadvantaged business enterprises with bookkeeping and accounting,taxes, marketing, bidding, negotiation, and other aspects of entrepreneurial development. Id. at 252.The Court found that plaintiff identified no viable race-neutral alternatives that North Carolina hadfailed to consider and adopt. The Court also found that the State had undertaken most of the race-neutral alternatives identified by USDOT in its regulations governing the Federal DBE Program. 615F.3d 233 at 252, citing 49 CFR § 26.51(b). The Court concluded that the State gave serious good faithconsideration to race-neutral alternatives prior to adopting the statutory scheme. Id.The Court concluded that despite these race-neutral efforts, the study demonstrated disparitiescontinue to exist in the utilization of African American and Native American subcontractors in state-funded highway construction subcontracting, and that these “persistent disparities indicate thenecessity of a race-conscious remedy.” 615 F.3d 233 at 252.
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Duration. The Court agreed with the district court that the program was narrowly tailored in that itset a specific expiration date and required a new disparity study every five years. 615 F.3d 233 at253. The Court found that the program’s inherent time limit and provisions requiring regularreevaluation ensure it is carefully designed to endure only until the discriminatory impact has beeneliminated. Id. at 253, citing Adarand Constructors v. Slater, 228 F.3d at 1179 (quoting United States v.
Paradise, 480 U.S. 149, 178 (1987)).
Program’s goals related to percentage of minority subcontractors. The Court concluded that theState had demonstrated that the Program’s participation goals are related to the percentage ofminority subcontractors in the relevant markets in the State. 615 F.3d 233 at 253. The Court foundthat the NCDOT had taken concrete steps to ensure that these goals accurately reflect the availabilityof minority-owned businesses on a project-by-project basis. Id.

Flexibility. The Court held that the Program was flexible and thus satisfied this indicator of narrowtailoring. 615 F.3d 233 at 253. The Program contemplated a waiver of project-specific goals whenprime contractors make good faith efforts to meet those goals, and that the good faith effortsessentially require only that the prime contractor solicit and consider bids from minorities. Id. TheState does not require or expect the prime contractor to accept any bid from an unqualified bidder, orany bid that is not the lowest bid. Id. The Court found there was a lenient standard and flexibility ofthe “good faith” requirement, and noted the evidence showed only 13 of 878 good faith submissionsfailed to demonstrate good faith efforts. Id.
Burden on non-MWBE/DBEs. The Court rejected the two arguments presented by plaintiff that theProgram created onerous solicitation and follow-up requirements, finding that there was no need foradditional employees dedicated to the task of running the solicitation program to obtain MBE/WBEs,and that there was no evidence to support the claim that plaintiff was required to subcontractmillions of dollars of work that it could perform itself for less money. 615 F.3d 233 at 254. The Stateoffered evidence from the study that prime contractors need not submit subcontract work that theycan self-perform. Id.

Overinclusive. The Court found by its own terms the statutory scheme is not overinclusive because itlimited relief to only those racial or ethnicity classifications that have been subjected todiscrimination in the relevant marketplace and that had been adversely affected in their ability toobtain contracts with the Department. 615 F.3d 233 at 254. The Court concluded that in tailoring theremedy this way, the legislature did not randomly include racial groups that may never have sufferedfrom discrimination in the construction industry, but rather, contemplated participation goals onlyfor those groups shown to have suffered discrimination. Id.In sum, the Court held that the statutory scheme is narrowly tailored to achieve the State’scompelling interest in remedying discrimination in public-sector subcontracting against AfricanAmerican and Native American subcontractors. Id. at 254.
Women-owned businesses overutilized. The study’s public-sector disparity analysis demonstratedthat women-owned businesses won far more than their expected share of subcontracting dollarsduring the study period. 615 F.3d 233 at 254. In other words, the Court concluded that primecontractors substantially overutilized women subcontractors on public road construction projects. Id.
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The Court found the public-sector evidence did not evince the “exceedingly persuasive justification”the Supreme Court requires. Id. at 255.The Court noted that the State relied heavily on private-sector data from the study attempting todemonstrate that prime contractors significantly underutilized women subcontractors in the generalconstruction industry statewide and in the Asheville, North Carolina area. 615 F.3d 233 at 255.However, because the study did not provide a t-test analysis on the private-sector disparity figures tocalculate statistical significance, the Court could not determine whether this private underutilizationwas “the result of mere chance.” Id. at 255. The Court found troubling the “evidentiary gap” that therewas no evidence indicating the extent to which women-owned businesses competing on public-sectorroad projects vied for private-sector subcontracts in the general construction industry. Id. at 255. TheCourt also found that the State did not present any anecdotal evidence indicating that womensubcontractors successfully bidding on State contracts faced private-sector discrimination. Id. Inaddition, the Court found missing any evidence prime contractors that discriminate against womensubcontractors in the private sector nevertheless win public-sector contracts. Id.The Court pointed out that it did not suggest that the proponent of a gender-conscious program“must always tie private discrimination to public action.” 615 F.3d 233 at 255, n. 11. But, the Courtheld where, as here, there existed substantial probative evidence of overutilization in the relevantpublic sector, a state must present something more than generalized private-sector data unsupportedby compelling anecdotal evidence to justify a gender-conscious program. Id. at 255, n. 11.Moreover, the Court found the state failed to establish the amount of overlap between generalconstruction and road construction subcontracting. 615 F.3d 233 at 256. The Court said that thedearth of evidence as to the correlation between public road construction subcontracting and privategeneral construction subcontracting severely limits the private data’s probative value in this case. Id.Thus, the Court held that the State could not overcome the strong evidence of overutilization in thepublic sector in terms of gender participation goals, and that the proffered private-sector data failedto establish discrimination in the particular field in question. 615 F.3d 233 at 256. Further, theanecdotal evidence, the Court concluded, indicated that most women subcontractors do notexperience discrimination. Id. Thus, the Court held that the State failed to present sufficient evidenceto support the Program’s current inclusion of women subcontractors in setting participation goals. Id.
Holding. The Court held that the state legislature had crafted legislation that withstood theconstitutional scrutiny. 615 F.3d 233 at 257. The Court concluded that in light of the statutoryscheme’s flexibility and responsiveness to the realities of the marketplace, and given the State’sstrong evidence of discrimination again African American and Native American subcontractors inpublic-sector subcontracting, the State’s application of the statute to these groups is constitutional. Id.at 257. However, the Court also held that because the State failed to justify its application of thestatutory scheme to women, Asian American, and Hispanic American subcontractors, the Court foundthose applications were not constitutional.Therefore, the Court affirmed the judgment of the district court with regard to the facial validity ofthe statute, and with regard to its application to African American and Native Americansubcontractors. 615 F.3d 233 at 258. The Court reversed the district court’s judgment insofar as it
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upheld the constitutionality of the state legislature as applied to women, Asian American andHispanic American subcontractors. Id. The Court thus remanded the case to the district court tofashion an appropriate remedy consistent with the opinion. Id.
Concurring opinions. It should be pointed out that there were two concurring opinions by the threeJudge panel: one judge concurred in the judgment, and the other judge concurred fully in the majorityopinion and the judgment.
2. Jana-Rock Construction, Inc. v. New York State Dept. of Economic Development, 438
F.3d 195 (2d Cir. 2006). This recent case is instructive in connection with the
determination of the groups that may be included in a MBE/WBE-type program, and
the standard of analysis utilized to evaluate a local government’s non-inclusion of
certain groups. In this case, the Second Circuit Court of Appeals held racial
classifications that are challenged as “under-inclusive” (i.e., those that exclude persons
from a particular racial classification) are subject to a “rational basis” review, not strict
scrutiny.Plaintiff Luiere, a 70 percent shareholder of Jana-Rock Construction, Inc. (“Jana Rock”) and the “son ofa Spanish mother whose parents were born in Spain,” challenged the constitutionality of the State ofNew York’s definition of “Hispanic” under its local minority-owned business program. 438 F.3d 195,199-200 (2d Cir. 2006). Under the USDOT regulations, 49 CFR § 26.5, “Hispanic Americans” aredefined as “persons of Mexican, Puerto Rican, Cuban, Dominican, Central or South American, or otherSpanish or Portuguese culture or origin, regardless of race.” Id. at 201. Upon proper application, Jana-Rock was certified by the New York Department of Transportation as a Disadvantaged BusinessEnterprise (“DBE”) under the federal regulations. Id.However, unlike the federal regulations, the State of New York’s local minority-owned businessprogram included in its definition of minorities “Hispanic persons of Mexican, Puerto Rican,Dominican, Cuban, Central or South American of either Indian or Hispanic origin, regardless of race.”The definition did not include all persons from, or descendants of persons from, Spain or Portugal. Id.Accordingly, Jana-Rock was denied MBE certification under the local program; Jana-Rock filed suitalleging a violation of the Equal Protection Clause. Id. at 202-03. The plaintiff conceded that theoverall minority-owned business program satisfied the requisite strict scrutiny, but argued that thedefinition of “Hispanic” was fatally under-inclusive. Id. at 205.The Second Circuit found that the narrow-tailoring prong of the strict scrutiny analysis “allows NewYork to identify which groups it is prepared to prove are in need of affirmative action withoutdemonstrating that no other groups merit consideration for the program.” Id. at 206. The court foundthat evaluating under-inclusiveness as an element of the strict scrutiny analysis was at odds with theUnited States Supreme Court decision in City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) whichrequired that affirmative action programs be no broader than necessary. Id. at 207-08. The courtsimilarly rejected the argument that the state should mirror the federal definition of “Hispanic,”finding that Congress has more leeway than the states to make broader classifications becauseCongress is making such classifications on the national level. Id. at 209.
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The court opined — without deciding — that it may be impermissible for New York to simply adoptthe “federal USDOT definition of Hispanic without at least making an independent assessment ofdiscrimination against Hispanics of Spanish Origin in New York.” Id. Additionally, finding that theplaintiff failed to point to any discriminatory purpose by New York in failing to include persons ofSpanish or Portuguese descent, the court determined that the rational basis analysis was appropriate.
Id. at 213.The court held that the plaintiff failed the rational basis test for three reasons: (1) because it was notirrational nor did it display animus to exclude persons of Spanish and Portuguese descent from thedefinition of Hispanic; (2) because the fact the plaintiff could demonstrate evidence of discriminationthat he personally had suffered did not render New York’s decision to exclude persons of Spanish andPortuguese descent irrational; and (3) because the fact New York may have relied on Census dataincluding a small percentage of Hispanics of Spanish descent did not mean that it was irrational toconclude that Hispanics of Latin American origin were in greater need of remedial legislation. Id. at213-14. Thus, the Second Circuit affirmed the conclusion that New York had a rational basis for itsdefinition to not include persons of Spanish and Portuguese descent, and thus affirmed the districtcourt decision upholding the constitutionality of the challenged definition.
3. Rapid Test Prods., Inc. v. Durham Sch. Servs., Inc., 460 F.3d 859 (7th Cir. 2006). In
Rapid Test Products, Inc. v. Durham School Services Inc., the Seventh Circuit Court of
Appeals held that 42 U.S.C. § 1981 (the federal anti-discrimination law) did not provide
an “entitlement” in disadvantaged businesses to receive contracts subject to set aside
programs; rather, § 1981 provided a remedy for individuals who were subject to
discrimination.Durham School Services, Inc. (“Durham”), a prime contractor, submitted a bid for and won a contractwith an Illinois school district. The contract was subject to a set-aside program reserving some of thesubcontracts for disadvantaged business enterprises (a race- and gender-conscious program). Priorto bidding, Durham negotiated with Rapid Test Products, Inc. (“Rapid Test”), made one payment toRapid Test as an advance, and included Rapid Test in its final bid. Rapid Test believed it had receivedthe subcontract. However, after the school district awarded the contract to Durham, Durham gave thesubcontract to one of Rapid Test’s competitor’s, a business owned by an Asian male. The schooldistrict agreed to the substitution. Rapid Test brought suit against Durham under 42 U.S.C. § 1981alleging that Durham discriminated against it because Rapid’s owner was a black woman.The district court granted summary judgment in favor of Durham holding the parties’ dealing hadbeen too indefinite to create a contract. On appeal, the Seventh Circuit Court of Appeals stated that “§1981 establishes a rule against discrimination in contracting and does not create any entitlement tobe the beneficiary of a contract reserved for firms owned by specified racial, sexual, ethnic, orreligious groups. Arguments that a particular set-aside program is a lawful remedy for priordiscrimination may or may not prevail if a potential subcontractor claims to have been excluded, butit is to victims of discrimination rather than frustrated beneficiaries that § 1981 assigns the right tolitigate.”The court held that if race or sex discrimination is the reason why Durham did not award thesubcontract to Rapid Test, then § 1981 provides relief. Having failed to address this issue, the Seventh
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Circuit Court of Appeals remanded the case to the district court to determine whether Rapid Test hadevidence to back up its claim that race and sex discrimination, rather than a nondiscriminatoryreason such as inability to perform the services Durham wanted, accounted for Durham’s decision tohire Rapid Test’s competitor.
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4. Virdi v. DeKalb County School District, 135 Fed. Appx. 262, 2005 WL 138942 (11th Cir.
2005) (unpublished opinion). Although it is an unpublished opinion, Virdi v. DeKalb
County School District is a recent Eleventh Circuit decision reviewing a challenge to a
local government MBE/WBE-type program, which is instructive to the disparity study.
In Virdi, the Eleventh Circuit struck down a MBE/WBE goal program that the court held
contained racial classifications. The court based its ruling primarily on the failure of the
DeKalb County School District (the “District”) to seriously consider and implement a
race-neutral program and to the infinite duration of the program.Plaintiff Virdi, an Asian American architect of Indian descent, filed suit against the District, membersof the DeKalb County Board of Education (both individually and in their official capacities) (the“Board”) and the Superintendent (both individually and in his official capacity) (collectively“defendants”) pursuant to 42 U.S.C. §§ 1981 and 1983 and the Fourteenth Amendment alleging thatthey discriminated against him on the basis of race when awarding architectural contracts. 135 Fed.Appx. 262, 264 (11th Cir. 2005). Virdi also alleged the school district’s Minority Vendor InvolvementProgram was facially unconstitutional. Id.The district court initially granted the defendants’ Motions for Summary Judgment on all of Virdi’sclaims and the Eleventh Circuit Court of Appeals reversed in part, vacated in part, and remanded. Id.On remand, the district court granted the defendants’ Motion for Partial Summary Judgment on thefacial challenge, and then granted the defendants’ motion for a judgment as a matter of law on theremaining claims at the close of Virdi’s case. Id.In 1989, the Board appointed the Tillman Committee (the “Committee”) to study participation offemale- and minority-owned businesses with the District. Id. The Committee met with various Districtdepartments and a number of minority contractors who claimed they had unsuccessfully attemptedto solicit business with the District. Id. Based upon a “general feeling” that minorities were under-represented, the Committee issued the Tillman Report (the “Report”) stating “the Committee’simpression that ‘[m]inorities ha[d] not participated in school board purchases and contracting in aratio reflecting the minority make-up of the community.” Id. The Report contained no specificevidence of past discrimination nor any factual findings of discrimination. Id.The Report recommended that the District: (1) Advertise bids and purchasing opportunities innewspapers targeting minorities, (2) conduct periodic seminars to educate minorities on doingbusiness with the District, (3) notify organizations representing minority firms regarding bidding andpurchasing opportunities, and (4) publish a “how to” booklet to be made available to any businessinterested in doing business with the District.
Id. The Report also recommended that the District adopt annual, aspirational participation goals forwomen- and minority-owned businesses. Id. The Report contained statements indicating theselection process should remain neutral and recommended that the Board adopt a non-discrimination statement. Id.In 1991, the Board adopted the Report and implemented several of the recommendations, includingadvertising in the AJC, conducting seminars, and publishing the “how to” booklet. Id. The Board also
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implemented the Minority Vendor Involvement Program (the “MVP”) which adopted theparticipation goals set forth in the Report. Id. at 265.The Board delegated the responsibility of selecting architects to the Superintendent. Id. Virdi sent aletter to the District in October 1991 expressing interest in obtaining architectural contracts. Id. Virdisent the letter to the District Manager and sent follow-up literature; he re-contacted the DistrictManager in 1992 and 1993. Id. In August 1994, Virdi sent a letter and a qualifications package to aproject manager employed by Heery International. Id. In a follow-up conversation, the projectmanager allegedly told Virdi that his firm was not selected not based upon his qualifications, butbecause the “District was only looking for ‘black-owned firms.’” Id. Virdi sent a letter to the projectmanager requesting confirmation of his statement in writing and the project manager forwarded theletter to the District. Id.After a series of meetings with District officials, in 1997, Virdi met with the newly hired ExecutiveDirector. Id. at 266. Upon request of the Executive Director, Virdi re-submitted his qualifications butwas informed that he would be considered only for future projects (Phase III SPLOST projects). Id.Virdi then filed suit before any Phase III SPLOST projects were awarded. Id.The Eleventh Circuit considered whether the MVP was facially unconstitutional and whether thedefendants intentionally discriminated against Virdi on the basis of his race. The court held that strictscrutiny applies to all racial classifications and is not limited to merely set-asides or mandatoryquotas; therefore, the MVP was subject to strict scrutiny because it contained racial classifications. Id.at 267. The court first questioned whether the identified government interest was compelling. Id. at268. However, the court declined to reach that issue because it found the race-based participationgoals were not narrowly tailored to achieving the identified government interest. Id.The court held the MVP was not narrowly tailored for two reasons. Id. First, because no evidenceexisted that the District considered race-neutral alternatives to “avoid unwitting discrimination.” Thecourt found that “[w]hile narrow tailoring does not require exhaustion of every conceivable race-neutral alternative, it does require serious, good faith consideration of whether such alternativescould serve the governmental interest at stake.” Id., citing Grutter v. Bollinger, 539 U.S. 306, 339(2003), and Richmond v. J.A. Croson Co., 488 U.S. 469, 509-10 (1989). The court found that Districtcould have engaged in any number of equally effective race-neutral alternatives, including using itsoutreach procedure and tracking the participation and success of minority-owned business ascompared to non-minority-owned businesses. Id. at 268, n.8. Accordingly, the court held the MVP wasnot narrowly tailored. Id. at 268.Second, the court held that the unlimited duration of the MVP’s racial goals negated a finding ofnarrow tailoring. Id. “[R]ace conscious … policies must be limited in time.” Id., citing Grutter, 539 U.S.at 342, and Walker v. City of Mesquite, TX, 169 F.3d 973, 982 (5th Cir. 1999). The court held thatbecause the government interest could have been achieved utilizing race-neutral measures, andbecause the racial goals were not temporally limited, the MVP could not withstand strict scrutiny andwas unconstitutional on its face. Id. at 268.With respect to Virdi’s claims of intentional discrimination, the court held that although the MVP wasfacially unconstitutional, no evidence existed that the MVP or its unconstitutionality caused Virdi to
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lose a contract that he would have otherwise received. Id. Thus, because Virdi failed to establish acausal connection between the unconstitutional aspect of the MVP and his own injuries, the courtaffirmed the district court’s grant of judgment on that issue. Id. at 269. Similarly, the court found thatVirdi presented insufficient evidence to sustain his claims against the Superintendent for intentionaldiscrimination. Id.The court reversed the district court’s order pertaining to the facial constitutionality of the MVP’sracial goals, and affirmed the district court’s order granting defendants’ motion on the issue ofintentional discrimination against Virdi. Id. at 270.
5. Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d 950 (10th Cir.
2003), cert. denied, 540 U.S. 1027, 124 S. Ct. 556 (2003) (Scalia, Justice with whom the
Chief Justice Rehnquist, joined, dissenting from the denial of certiorari). This case is
instructive to the disparity study because it is a recent decision that upheld the validity of a
local government MBE/WBE program. It is significant to note that the Tenth Circuit did not
apply the narrowly tailored test and thus did not rule on an application of the narrowly
tailored test, instead finding that the plaintiff had waived that challenge in one of the earlier
decisions in the case. This case also is one of the only cases to have found private sector
marketplace discrimination as a basis to uphold an MBE/WBE-type program.In Concrete Works the United States Court of Appeals for the Tenth Circuit held that the City andCounty of Denver had a compelling interest in limiting race discrimination in the constructionindustry, that the City had an important governmental interest in remedying gender discrimination inthe construction industry, and found that the City and County of Denver had established a compellinggovernmental interest to have a race- and gender-based program. In Concrete Works, the Court ofAppeals did not address the issue of whether the MWBE Ordinance was narrowly tailored because itheld the district court was barred under the law of the case doctrine from considering that issue sinceit was not raised on appeal by the plaintiff construction companies after they had lost that issue onsummary judgment in an earlier decision. Therefore, the Court of Appeals did not reach a decision asto narrowly tailoring or consider that issue in the case.
Case history. Plaintiff, Concrete Works of Colorado, Inc. (“CWC”) challenged the constitutionality of an“affirmative action” ordinance enacted by the City and County of Denver (hereinafter the “City” or“Denver”). 321 F.3d 950, 954 (10th Cir. 2003). The ordinance established participation goals forracial minorities and women on certain City construction and professional design projects. Id.The City enacted an Ordinance No. 513 (“1990 Ordinance”) containing annual goals for MBE/WBEutilization on all competitively bid projects. Id. at 956. A prime contractor could also satisfy the 1990Ordinance requirements by using “good faith efforts.” Id. In 1996, the City replaced the 1990Ordinance with Ordinance No. 304 (the “1996 Ordinance”). The district court stated that the 1996Ordinance differed from the 1990 Ordinance by expanding the definition of covered contracts toinclude some privately financed contracts on City-owned land; added updated information andfindings to the statement of factual support for continuing the program; refined the requirements forMBE/WBE certification and graduation; mandated the use of MBEs and WBEs on change orders; andexpanded sanctions for improper behavior by MBEs, WBEs or majority-owned contractors in failingto perform the affirmative action commitments made on City projects. Id. at 956-57.
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The 1996 Ordinance was amended in 1998 by Ordinance No. 948 (the “1998 Ordinance”). The 1998Ordinance reduced annual percentage goals and prohibited an MBE or a WBE, acting as a bidder,from counting self-performed work toward project goals. Id. at 957.CWC filed suit challenging the constitutionality of the 1990 Ordinance. Id. The district courtconducted a bench trial on the constitutionality of the three ordinances. Id. The district court ruled infavor of CWC and concluded that the ordinances violated the Fourteenth Amendment. Id. The Citythen appealed to the Tenth Circuit Court of Appeals. Id. The Court of Appeals reversed and remanded.
Id. at 954.The Court of Appeals applied strict scrutiny to race-based measures and intermediate scrutiny to thegender-based measures. Id. at 957-58, 959. The Court of Appeals also cited Richmond v. J.A. Croson Co.,for the proposition that a governmental entity “can use its spending powers to remedy privatediscrimination, if it identifies that discrimination with the particularity required by the FourteenthAmendment.” 488 U.S. 469, 492 (1989) (plurality opinion). Because “an effort to alleviate the effectsof societal discrimination is not a compelling interest,” the Court of Appeals held that Denver coulddemonstrate that its interest is compelling only if it (1) identified the past or present discrimination“with some specificity,” and (2) demonstrated that a “strong basis in evidence” supports itsconclusion that remedial action is necessary. Id. at 958, quoting Shaw v. Hunt, 517 U.S. 899, 909-10(1996).The court held that Denver could meet its burden without conclusively proving the existence of pastor present racial discrimination. Id. Rather, Denver could rely on “empirical evidence thatdemonstrates ‘a significant statistical disparity between the number of qualified minority contractors… and the number of such contractors actually engaged by the locality or the locality’s primecontractors.’” Id., quoting Croson, 488 U.S. at 509 (plurality opinion). Furthermore, the Court ofAppeals held that Denver could rely on statistical evidence gathered from the six-county DenverMetropolitan Statistical Area (MSA) and could supplement the statistical evidence with anecdotalevidence of public and private discrimination. Id.The Court of Appeals held that Denver could establish its compelling interest by presenting evidenceof its own direct participation in racial discrimination or its passive participation in privatediscrimination. Id. The Court of Appeals held that once Denver met its burden, CWC had to introduce“credible, particularized evidence to rebut [Denver’s] initial showing of the existence of a compellinginterest, which could consist of a neutral explanation for the statistical disparities.” Id. (internalcitations and quotations omitted). The Court of Appeals held that CWC could also rebut Denver’sstatistical evidence “by (1) showing that the statistics are flawed; (2) demonstrating that thedisparities shown by the statistics are not significant or actionable; or (3) presenting contrastingstatistical data.” Id. (internal citations and quotations omitted). The Court of Appeals held that theburden of proof at all times remained with CWC to demonstrate the unconstitutionality of theordinances. Id. at 960.The Court of Appeals held that to meet its burden of demonstrating an important governmentalinterest per the intermediate scrutiny analysis, Denver must show that the gender-based measures inthe ordinances were based on “reasoned analysis rather than through the mechanical application of
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traditional, often inaccurate, assumptions.” Id., quoting Miss. Univ. for Women v. Hogan, 458 U.S. 718,726 (1982).
The studies. Denver presented historical, statistical and anecdotal evidence in support of itsMBE/WBE programs. Denver commissioned a number of studies to assess its MBE/WBE programs.
Id. at 962. The consulting firm hired by Denver utilized disparity indices in part. Id. at 962. The 1990Study also examined MBE and WBE utilization in the overall Denver MSA construction market, bothpublic and private. Id. at 963.The consulting firm also interviewed representatives of MBEs, WBEs, majority-owned constructionfirms, and government officials. Id. Based on this information, the 1990 Study concluded that, despiteDenver’s efforts to increase MBE and WBE participation in Denver Public Works projects, someDenver employees and private contractors engaged in conduct designed to circumvent the goalsprogram. Id. After reviewing the statistical and anecdotal evidence contained in the 1990 Study, theCity Council enacted the 1990 Ordinance. Id.After the Tenth Circuit decided Concrete Works II, Denver commissioned another study (the “1995Study”). Id. at 963. Using 1987 Census Bureau data, the 1995 Study again examined utilization ofMBEs and WBEs in the construction and professional design industries within the Denver MSA. Id.The 1995 Study concluded that MBEs and WBEs were more likely to be one-person or family-runbusinesses. The Study concluded that Hispanic-owned firms were less likely to have paid employeesthan white-owned firms but that Asian/Native American-owned firms were more likely to have paidemployees than white- or other minority-owned firms. To determine whether these factors explainedoverall market disparities, the 1995 Study used the Census data to calculate disparity indices for allfirms in the Denver MSA construction industry and separately calculated disparity indices for firmswith paid employees and firms with no paid employees. Id. at 964.The Census Bureau information was also used to examine average revenues per employee for DenverMSA construction firms with paid employees. Hispanic-, Asian-, Native American-, and women-ownedfirms with paid employees all reported lower revenues per employee than majority-owned firms. The1995 Study also used 1990 Census data to calculate rates of self-employment within the Denver MSAconstruction industry. The Study concluded that the disparities in the rates of self-employment forblacks, Hispanics, and women persisted even after controlling for education and length of workexperience. The 1995 Study controlled for these variables and reported that blacks and Hispanicsworking in the Denver MSA construction industry were less than half as likely to own their ownbusinesses as were whites of comparable education and experience. Id.In late 1994 and early 1995, a telephone survey of construction firms doing business in the DenverMSA was conducted. Id. at 965. Based on information obtained from the survey, the consultantcalculated percentage utilization and percentage availability of MBEs and WBEs. Percentageutilization was calculated from revenue information provided by the responding firms. Percentageavailability was calculated based on the number of MBEs and WBEs that responded to the surveyquestion regarding revenues. Using these utilization and availability percentages, the 1995 Studyshowed disparity indices of 64 for MBEs and 70 for WBEs in the construction industry. In theprofessional design industry, disparity indices were 67 for MBEs and 69 for WBEs. The 1995 Studyconcluded that the disparity indices obtained from the telephone survey data were more accurate
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than those obtained from the 1987 Census data because the data obtained from the telephone surveywere more recent, had a narrower focus, and included data on C corporations. Additionally, it waspossible to calculate disparity indices for professional design firms from the survey data. Id.In 1997, the City conducted another study to estimate the availability of MBEs and WBEs and toexamine, inter alia, whether race and gender discrimination limited the participation of MBEs andWBEs in construction projects of the type typically undertaken by the City (the “1997 Study”). Id. at966. The 1997 Study used geographic and specialization information to calculate MBE/WBEavailability. Availability was defined as “the ratio of MBE/WBE firms to the total number of firms inthe four-digit SIC codes and geographic market area relevant to the City’s contracts.” Id.The 1997 Study compared MBE/WBE availability and utilization in the Colorado constructionindustry. Id. The statewide market was used because necessary information was unavailable for theDenver MSA. Id. at 967. Additionally, data collected in 1987 by the Census Bureau was used becausemore current data was unavailable. The Study calculated disparity indices for the statewideconstruction market in Colorado as follows: 41 for African American firms, 40 for Hispanic firms, 14for Asian and other minorities, and 74 for women-owned firms. Id.The 1997 Study also contained an analysis of whether African Americans, Hispanics, or AsianAmericans working in the construction industry are less likely to be self-employed than similarlysituated whites. Id. Using data from the Public Use Microdata Samples (“PUMS”) of the 1990 Census ofPopulation and Housing, the Study used a sample of individuals working in the construction industry.The Study concluded that in both Colorado and the Denver MSA, African Americans, Hispanics, andNative Americans working in the construction industry had lower self-employment rates than whites.Asian Americans had higher self-employment rates than whites.Using the availability figures calculated earlier in the Study, the Study then compared the actualavailability of MBE/WBEs in the Denver MSA with the potential availability of MBE/WBEs if theyformed businesses at the same rate as whites with the same characteristics. Id. Finally, the Studyexamined whether self-employed minorities and women in the construction industry have lowerearnings than white males with similar characteristics. Id. at 968. Using linear regression analysis, theStudy compared business owners with similar years of education, of similar age, doing business in thesame geographic area, and having other similar demographic characteristics. Even after controllingfor several factors, the results showed that self-employed African Americans, Hispanics, NativeAmericans, and women had lower earnings than white males. Id.The 1997 Study also conducted a mail survey of both MBE/WBEs and non-MBE/WBEs to obtaininformation on their experiences in the construction industry. Of the MBE/WBEs who responded, 35percent indicated that they had experienced at least one incident of disparate treatment within thelast five years while engaged in business activities. The survey also posed the following question:“How often do prime contractors who use your firm as a subcontractor on public sector projects with[MBE/WBE] goals or requirements … also use your firm on public sector or private sector projectswithout [MBE/WBE] goals or requirements?” Fifty-eight percent of minorities and 41 percent ofwhite women who responded to this question indicated they were “seldom or never” used on non-goals projects. Id.
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MBE/WBEs were also asked whether the following aspects of procurement made it more difficult orimpossible to obtain construction contracts: (1) bonding requirements, (2) insurance requirements,(3) large project size, (4) cost of completing proposals, (5) obtaining working capital, (6) length ofnotification for bid deadlines, (7) prequalification requirements, and (8) previous dealings with anagency. This question was also asked of non-MBE/WBEs in a separate survey. With one exception,MBE/WBEs considered each aspect of procurement more problematic than non-MBE/WBEs. Todetermine whether a firm’s size or experience explained the different responses, a regressionanalysis was conducted that controlled for age of the firm, number of employees, and level ofrevenues. The results again showed that with the same, single exception, MBE/WBEs had moredifficulties than non-MBE/WBEs with the same characteristics. Id. at 968-69.After the 1997 Study was completed, the City enacted the 1998 Ordinance. The 1998 Ordinancereduced the annual goals to 10 percent for both MBEs and WBEs and eliminated a provision whichpreviously allowed MBE/WBEs to count their own work toward project goals. Id. at 969.The anecdotal evidence included the testimony of the senior vice-president of a large, majority-owned construction firm who stated that when he worked in Denver, he received credible complaintsfrom minority and women-owned construction firms that they were subject to different work rulesthan majority-owned firms. Id. He also testified that he frequently observed graffiti containing racialor gender epithets written on job sites in the Denver metropolitan area. Further, he stated that hebelieved, based on his personal experiences, that many majority-owned firms refused to hireminority- or women-owned subcontractors because they believed those firms were not competent.
Id.Several MBE/WBE witnesses testified that they experienced difficulty prequalifying for private sectorprojects and projects with the City and other governmental entities in Colorado. One individualtestified that her company was required to prequalify for a private sector project while no similarrequirement was imposed on majority-owned firms. Several others testified that they attempted toprequalify for projects but their applications were denied even though they met the prequalificationrequirements. Id.Other MBE/WBEs testified that their bids were rejected even when they were the lowest bidder; thatthey believed they were paid more slowly than majority-owned firms on both City projects andprivate sector projects; that they were charged more for supplies and materials; that they wererequired to do additional work not part of the subcontracting arrangement; and that they found itdifficult to join unions and trade associations. Id. There was testimony detailing the difficultiesMBE/WBEs experienced in obtaining lines of credit. One WBE testified that she was given a falseexplanation of why her loan was declined; another testified that the lending institution required theco-signature of her husband even though her husband, who also owned a construction firm, was notrequired to obtain her co-signature; a third testified that the bank required her father to be involvedin the lending negotiations. Id.The court also pointed out anecdotal testimony involving recitations of racially- and gender-motivated harassment experienced by MBE/WBEs at work sites. There was testimony that minorityand female employees working on construction projects were physically assaulted and fondled, spat
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upon with chewing tobacco, and pelted with two-inch bolts thrown by males from a height of 80 feet.
Id. at 969-70.
The legal framework applied by the court. The Court held that the district court incorrectly believedDenver was required to prove the existence of discrimination. Instead of considering whether Denverhad demonstrated strong evidence from which an inference of past or present discrimination couldbe drawn, the district court analyzed whether Denver’s evidence showed that there is pervasivediscrimination. Id. at 970. The court, quoting Concrete Works II, stated that “the FourteenthAmendment does not require a court to make an ultimate finding of discrimination before amunicipality may take affirmative steps to eradicate discrimination.” Id. at 970, quoting Concrete
Works II, 36 F.3d 1513, 1522 (10th Cir. 1994). Denver’s initial burden was to demonstrate that strongevidence of discrimination supported its conclusion that remedial measures were necessary. Strongevidence is that “approaching a prima facie case of a constitutional or statutory violation,” notirrefutable or definitive proof of discrimination. Id. at 97, quoting Croson, 488 U.S. at 500. The burdenof proof at all times remained with the contractor plaintiff to prove by a preponderance of theevidence that Denver’s “evidence did not support an inference of prior discrimination and thus aremedial purpose.” Id., quoting Adarand VII, 228 F.3d at 1176.Denver, the Court held, did introduce evidence of discrimination against each group included in theordinances. Id. at 971. Thus, Denver’s evidence did not suffer from the problem discussed by thecourt in Croson. The Court held the district court erroneously concluded that Denver mustdemonstrate that the private firms directly engaged in any discrimination in which Denver passivelyparticipates do so intentionally, with the purpose of disadvantaging minorities and women. The
Croson majority concluded that a “city would have a compelling interest in preventing its tax dollarsfrom assisting [local trade] organizations in maintaining a racially segregated construction market.”
Id. at 971, quoting Croson, 488 U.S. 503. Thus, the Court held Denver’s burden was to introduceevidence which raised the inference of discriminatory exclusion in the local construction industryand linked its spending to that discrimination. Id.The Court noted the Supreme Court has stated that the inference of discriminatory exclusion canarise from statistical disparities. Id., citing Croson, 488 U.S. at 503. Accordingly, it concluded thatDenver could meet its burden through the introduction of statistical and anecdotal evidence. To theextent the district court required Denver to introduce additional evidence to show discriminatorymotive or intent on the part of private construction firms, the district court erred. Denver, accordingto the Court, was under no burden to identify any specific practice or policy that resulted indiscrimination. Neither was Denver required to demonstrate that the purpose of any such practice orpolicy was to disadvantage women or minorities. Id. at 972.The court found Denver’s statistical and anecdotal evidence relevant because it identifiesdiscrimination in the local construction industry, not simply discrimination in society. The court heldthe genesis of the identified discrimination is irrelevant and the district court erred when itdiscounted Denver’s evidence on that basis. Id.The court held the district court erroneously rejected the evidence Denver presented on marketplacediscrimination. Id. at 973. The court rejected the district court’s erroneous legal conclusion that amunicipality may only remedy its own discrimination. The court stated this conclusion is contrary to
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the holdings in Concrete Works II and the plurality opinion in Croson. Id. The court held it previouslyrecognized in this case that “a municipality has a compelling interest in taking affirmative steps toremedy both public and private discrimination specifically identified in its area.” Id., quoting Concrete
Works II, 36 F.3d at 1529 (emphasis added). In Concrete Works II, the court stated that “we do notread Croson as requiring the municipality to identify an exact linkage between its award of publiccontracts and private discrimination.” Id., quoting Concrete Works II, 36 F.3d at 1529.The court stated that Denver could meet its burden of demonstrating its compelling interest withevidence of private discrimination in the local construction industry coupled with evidence that it hasbecome a passive participant in that discrimination. Id. at 973. Thus, Denver was not required todemonstrate that it is “guilty of prohibited discrimination” to meet its initial burden. Id.Additionally, the court had previously concluded that Denver’s statistical studies, which comparedutilization of MBE/WBEs to availability, supported the inference that “local prime contractors” areengaged in racial and gender discrimination. Id. at 974, quoting Concrete Works II, 36 F.3d at 1529.Thus, the court held Denver’s disparity studies should not have been discounted because they failedto specifically identify those individuals or firms responsible for the discrimination. Id.
The Court’s rejection of CWC’s arguments and the district court findings.

Use of marketplace data. The court held the district court, inter alia, erroneously concluded that thedisparity studies upon which Denver relied were significantly flawed because they measureddiscrimination in the overall Denver MSA construction industry, not discrimination by the City itself.
Id. at 974. The court found that the district court’s conclusion was directly contrary to the holding in
Adarand VII that evidence of both public and private discrimination in the construction industry isrelevant. Id., citing Adarand VII, 228 F.3d at 1166-67).The court held the conclusion reached by the majority in Croson that marketplace data are relevant inequal protection challenges to affirmative action programs was consistent with the approach latertaken by the court in Shaw v. Hunt. Id. at 975. In Shaw, a majority of the court relied on the majorityopinion in Croson for the broad proposition that a governmental entity’s “interest in remedying theeffects of past or present racial discrimination may in the proper case justify a government’s use ofracial distinctions.” Id., quoting Shaw, 517 U.S. at 909. The Shaw court did not adopt any requirementthat only discrimination by the governmental entity, either directly or by utilizing firms engaged indiscrimination on projects funded by the entity, was remediable. The court, however, did set out twoconditions that must be met for the governmental entity to show a compelling interest. “First, thediscrimination must be identified discrimination.” Id. at 976, quoting Shaw, 517 U.S. at 910. The Citycan satisfy this condition by identifying the discrimination, “‘public or private, with some specificity.’“
Id. at 976, citing Shaw, 517 U.S. at 910, quoting Croson, 488 U.S. at 504 (emphasis added). Thegovernmental entity must also have a “strong basis in evidence to conclude that remedial action wasnecessary.” Id. Thus, the court concluded Shaw specifically stated that evidence of either public orprivate discrimination could be used to satisfy the municipality’s burden of producing strongevidence. Id. at 976.In Adarand VII, the court noted it concluded that evidence of marketplace discrimination can be usedto support a compelling interest in remedying past or present discrimination through the use of
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affirmative action legislation. Id., citing Adarand VII, 228 F.3d at 1166-67 (“[W]e may consider publicand private discrimination not only in the specific area of government procurement contracts butalso in the construction industry generally; thus any findings Congress has made as to the entire
construction industry are relevant.” (emphasis added)). Further, the court pointed out in this case itearlier rejected the argument CWC reasserted here that marketplace data are irrelevant andremanded the case to the district court to determine whether Denver could link its public spending to“the Denver MSA evidence of industry-wide discrimination.” Id., quoting Concrete Works II, 36 F.3d at1529. The court stated that evidence explaining “the Denver government’s role in contributing to theunderutilization of MBEs and WBEs in the private construction market in the Denver MSA” wasrelevant to Denver’s burden of producing strong evidence. Id., quoting Concrete Works II, 36 F.3d at1530 (emphasis added).Consistent with the court’s mandate in Concrete Works II, the City attempted to show at trial that it“indirectly contributed to private discrimination by awarding public contracts to firms that in turndiscriminated against MBE and/or WBE subcontractors in other private portions of their business.”
Id. The City can demonstrate that it is a “‘passive participant’ in a system of racial exclusion practicedby elements of the local construction industry” by compiling evidence of marketplace discriminationand then linking its spending practices to the private discrimination. Id., quoting Croson, 488 U.S. at492.The court rejected CWC’s argument that the lending discrimination studies and business formationstudies presented by Denver were irrelevant. In Adarand VII, the court concluded that evidence ofdiscriminatory barriers to the formation of businesses by minorities and women and fair competitionbetween MBE/WBEs and majority-owned construction firms shows a “strong link” between agovernment’s “disbursements of public funds for construction contracts and the channeling of thosefunds due to private discrimination.” Id. at 977, quoting Adarand VII, 228 F.3d at 1167-68. The courtfound that evidence that private discrimination resulted in barriers to business formation is relevantbecause it demonstrates that MBE/WBEs are precluded at the outset from competing for publicconstruction contracts. The court also found that evidence of barriers to fair competition is relevantbecause it again demonstrates that existing MBE/WBEs are precluded from competing for publiccontracts. Thus, like the studies measuring disparities in the utilization of MBE/WBEs in the DenverMSA construction industry, studies showing that discriminatory barriers to business formation existin the Denver construction industry are relevant to the City’s showing that it indirectly participates inindustry discrimination. Id. at 977.The City presented evidence of lending discrimination to support its position that MBE/WBEs in theDenver MSA construction industry face discriminatory barriers to business formation. Denverintroduced a disparity study prepared in 1996 and sponsored by the Denver CommunityReinvestment Alliance, Colorado Capital Initiatives, and the City. The Study ultimately concluded that“despite the fact that loan applicants of three different racial/ethnic backgrounds in this sample werenot appreciably different as businesspeople, they were ultimately treated differently by the lenderson the crucial issue of loan approval or denial.” Id. at 977-78. In Adarand VII, the court concluded thatthis study, among other evidence, “strongly support[ed] an initial showing of discrimination inlending.” Id. at 978, quoting Adarand VII, 228 F.3d at 1170, n. 13 (“Lending discrimination alone ofcourse does not justify action in the construction market. However, the persistence of suchdiscrimination … supports the assertion that the formation, as well as utilization, of minority-owned



FINAL REPORT APPENDIX B, PAGE 136

construction enterprises has been impeded.”). The City also introduced anecdotal evidence of lendingdiscrimination in the Denver construction industry.CWC did not present any evidence that undermined the reliability of the lending discriminationevidence but simply repeated the argument, foreclosed by circuit precedent, that it is irrelevant. Thecourt rejected the district court criticism of the evidence because it failed to determine whether thediscrimination resulted from discriminatory attitudes or from the neutral application of bankingregulations. The court concluded that discriminatory motive can be inferred from the results shownin disparity studies. The court held the district court’s criticism did not undermine the study’sreliability as an indicator that the City is passively participating in marketplace discrimination. Thecourt noted that in Adarand VII it took “judicial notice of the obvious causal connection betweenaccess to capital and ability to implement public works construction projects.” Id. at 978, quoting
Adarand VII, 228 F.3d at 1170.Denver also introduced evidence of discriminatory barriers to competition faced by MBE/WBEs inthe form of business formation studies. The 1990 Study and the 1995 Study both showed that allminority groups in the Denver MSA formed their own construction firms at rates lower than the totalpopulation but that women formed construction firms at higher rates. The 1997 Study examined self-employment rates and controlled for gender, marital status, education, availability of capital, andpersonal/family variables. As discussed, supra, the Study concluded that African Americans,Hispanics, and Native Americans working in the construction industry have lower rates of self-employment than similarly situated whites. Asian Americans had higher rates. The 1997 Study alsoconcluded that minority and female business owners in the construction industry, with the exceptionof Asian American owners, have lower earnings than white male owners. This conclusion wasreached after controlling for education, age, marital status, and disabilities. Id. at 978.The court held that the district court’s conclusion that the business formation studies could not beused to justify the ordinances conflicts with its holding in Adarand VII. “[T]he existence of evidenceindicating that the number of [MBEs] would be significantly (but unquantifiably) higher but for suchbarriers is nevertheless relevant to the assessment of whether a disparity is sufficiently significant togive rise to an inference of discriminatory exclusion.” Id. at 979, quoting Adarand VII,228 F.3d at1174.In sum, the court held the district court erred when it refused to consider or give sufficient weight tothe lending discrimination study, the business formation studies, and the studies measuringmarketplace discrimination. That evidence was legally relevant to the City’s burden of demonstratinga strong basis in evidence to support its conclusion that remedial legislation was necessary. Id. at979-80.
Variables. CWC challenged Denver’s disparity studies as unreliable because the disparities shown inthe studies may be attributable to firm size and experience rather than discrimination. Denvercountered, however, that a firm’s size has little effect on its qualifications or its ability to provideconstruction services and that MBE/WBEs, like all construction firms, can perform most serviceseither by hiring additional employees or by employing subcontractors. CWC responded that elasticityitself is relative to size and experience; MBE/WBEs are less capable of expanding because they aresmaller and less experienced. Id. at 980.
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The court concluded that even if it assumed that MBE/WBEs are less able to expand because of theirsmaller size and more limited experience, CWC did not respond to Denver’s argument and theevidence it presented showing that experience and size are not race- and gender-neutral variablesand that MBE/WBE construction firms are generally smaller and less experienced because of industrydiscrimination. Id. at 981. The lending discrimination and business formation studies, according tothe court, both strongly supported Denver’s argument that MBE/WBEs are smaller and lessexperienced because of marketplace and industry discrimination. In addition, Denver’s experttestified that discrimination by banks or bonding companies would reduce a firm’s revenue and thenumber of employees it could hire. Id.Denver also argued its Studies controlled for size and the 1995 Study controlled for experience. Itasserted that the 1990 Study measured revenues per employee for construction for MBE/WBEs andconcluded that the resulting disparities, “suggest[ ] that even among firms of the same employmentsize, industry utilization of MBEs and WBEs was lower than that of non-minority male-owned firms.”
Id. at 982. Similarly, the 1995 Study controlled for size, calculating, inter alia, disparity indices forfirms with no paid employees which presumably are the same size.Based on the uncontroverted evidence presented at trial, the court concluded that the district courtdid not give sufficient weight to Denver’s disparity studies because of its erroneous conclusion thatthe studies failed to adequately control for size and experience. The court held that Denver ispermitted to make assumptions about capacity and qualification of MBE/WBEs to performconstruction services if it can support those assumptions. The court found the assumptions made inthis case were consistent with the evidence presented at trial and supported the City’s position that afirm’s size does not affect its qualifications, willingness, or ability to perform construction servicesand that the smaller size and lesser experience of MBE/WBEs are, themselves, the result of industrydiscrimination. Further, the court pointed out CWC did not conduct its own disparity study usingmarketplace data and thus did not demonstrate that the disparities shown in Denver’s studies woulddecrease or disappear if the studies controlled for size and experience to CWC’s satisfaction.Consequently, the court held CWC’s rebuttal evidence was insufficient to meet its burden ofdiscrediting Denver’s disparity studies on the issue of size and experience. Id. at 982.
Specialization. The district court also faulted Denver’s disparity studies because they did not controlfor firm specialization. The court noted the district court’s criticism would be appropriate only ifthere was evidence that MBE/WBEs are more likely to specialize in certain construction fields. Id. at982.The court found there was no identified evidence showing that certain construction specializationsrequire skills less likely to be possessed by MBE/WBEs. The court found relevant the testimony of theCity’s expert, that the data he reviewed showed that MBEs were represented “widely across thedifferent [construction] specializations.” Id. at 982-83. There was no contrary testimony thataggregation bias caused the disparities shown in Denver’s studies. Id. at 983.The court held that CWC failed to demonstrate that the disparities shown in Denver’s studies areeliminated when there is control for firm specialization. In contrast, one of the Denver studies, whichcontrolled for SIC-code subspecialty and still showed disparities, provided support for Denver’sargument that firm specialization does not explain the disparities. Id. at 983.
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The court pointed out that disparity studies may make assumptions about availability as long as thesame assumptions can be made for all firms. Id. at 983.
Utilization of MBE/WBEs on City projects. CWC argued that Denver could not demonstrate acompelling interest because it overutilized MBE/WBEs on City construction projects. This argument,according to the court, was an extension of CWC’s argument that Denver could justify the ordinancesonly by presenting evidence of discrimination by the City itself or by contractors while working onCity projects. Because the court concluded that Denver could satisfy its burden by showing that it isan indirect participant in industry discrimination, CWC’s argument relating to the utilization ofMBE/WBEs on City projects goes only to the weight of Denver’s evidence. Id. at 984.Consistent with the court’s mandate in Concrete Works II, at trial Denver sought to demonstrate thatthe utilization data from projects subject to the goals program were tainted by the program and“reflect[ed] the intended remedial effect on MBE and WBE utilization.” Id. at 984, quoting Concrete
Works II, 36 F.3d at 1526. Denver argued that the non-goals data were the better indicator of pastdiscrimination in public contracting than the data on all City construction projects. Id. at 984-85. Thecourt concluded that Denver presented ample evidence to support the conclusion that the evidenceshowing MBE/WBE utilization on City projects not subject to the ordinances or the goals programs isthe better indicator of discrimination in City contracting. Id. at 985.The court rejected CWC’s argument that the marketplace data were irrelevant but agreed that thenon-goals data were also relevant to Denver’s burden. The court noted that Denver did not relyheavily on the non-goals data at trial but focused primarily on the marketplace studies to support itsburden. Id. at 985.In sum, the court held Denver demonstrated that the utilization of MBE/WBEs on City projects hadbeen affected by the affirmative action programs that had been in place in one form or another since1977. Thus, the non-goals data were the better indicator of discrimination in public contracting. Thecourt concluded that, on balance, the non-goals data provided some support for Denver’s positionthat racial and gender discrimination existed in public contracting before the enactment of theordinances. Id. at 987-88.
Anecdotal evidence. The anecdotal evidence, according to the court, included several incidentsinvolving profoundly disturbing behavior on the part of lenders, majority-owned firms, andindividual employees. Id. at 989. The court found that the anecdotal testimony revealed behavior thatwas not merely sophomoric or insensitive, but which resulted in real economic or physical harm.While CWC also argued that all new or small contractors have difficulty obtaining credit and thattreatment the witnesses characterized as discriminatory is experienced by all contractors, Denver’switnesses specifically testified that they believed the incidents they experienced were motivated byrace or gender discrimination. The court found they supported those beliefs with testimony thatmajority-owned firms were not subject to the same requirements imposed on them. Id.The court held there was no merit to CWC’s argument that the witnesses’ accounts must be verified toprovide support for Denver’s burden. The court stated that anecdotal evidence is nothing more than awitness’ narrative of an incident told from the witness’ perspective and including the witness’perceptions. Id.
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After considering Denver’s anecdotal evidence, the district court found that the evidence “shows thatrace, ethnicity and gender affect the construction industry and those who work in it” and that theegregious mistreatment of minority and women employees “had direct financial consequences” onconstruction firms. Id. at 989, quoting Concrete Works III, 86 F. Supp.2d at 1074, 1073. Based on thedistrict court’s findings regarding Denver’s anecdotal evidence and its review of the record, the courtconcluded that the anecdotal evidence provided persuasive, unrebutted support for Denver’s initialburden. Id. at 989-90, citing Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 339 (1977)(concluding that anecdotal evidence presented in a pattern or practice discrimination case waspersuasive because it “brought the cold [statistics] convincingly to life”).
Summary. The court held the record contained extensive evidence supporting Denver’s position thatit had a strong basis in evidence for concluding that the 1990 Ordinance and the 1998 Ordinancewere necessary to remediate discrimination against both MBEs and WBEs. Id. at 990. The informationavailable to Denver and upon which the ordinances were predicated, according to the court, indicatedthat discrimination was persistent in the local construction industry and that Denver was, at least, anindirect participant in that discrimination.To rebut Denver’s evidence, the court stated CWC was required to “establish that Denver’s evidencedid not constitute strong evidence of such discrimination.” Id. at 991, quoting Concrete Works II, 36F.3d at 1523. CWC could not meet its burden of proof through conjecture and unsupported criticismsof Denver’s evidence. Rather, it must present “credible, particularized evidence.” Id., quoting Adarand
VII, 228 F.3d at 1175. The court held that CWC did not meet its burden. CWC hypothesized that thedisparities shown in the studies on which Denver relies could be explained by any number of factorsother than racial discrimination. However, the court found it did not conduct its own marketplacedisparity study controlling for the disputed variables and presented no other evidence from whichthe court could conclude that such variables explain the disparities. Id. at 991-92.
Narrow tailoring. Having concluded that Denver demonstrated a compelling interest in the race-based measures and an important governmental interest in the gender-based measures, the courtheld it must examine whether the ordinances were narrowly tailored to serve the compelling interestand are substantially related to the achievement of the important governmental interest. Id. at 992.The court stated it had previously concluded in its earlier decisions that Denver’s program wasnarrowly tailored. CWC appealed the grant of summary judgment and that appeal culminated in thedecision in Concrete Works II. The court reversed the grant of summary judgment on the compelling-interest issue and concluded that CWC had waived any challenge to the narrow tailoring conclusionreached by the district court. Because the court found Concrete Works did not challenge the districtcourt’s conclusion with respect to the second prong of Croson’s strict scrutiny standard — i.e., that theOrdinance is narrowly tailored to remedy past and present discrimination — the court held it neednot address this issue. Id. at 992, citing Concrete Works II, 36 F.3d at 1531, n. 24.The court concluded that the district court lacked authority to address the narrow tailoring issue onremand because none of the exceptions to the law of the case doctrine are applicable. The districtcourt’s earlier determination that Denver’s affirmative-action measures were narrowly tailored is lawof the case and binding on the parties.
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6. In re City of Memphis, 293 F.3d 345 (6th Cir. 2002). This case is instructive to the
disparity study based on its holding that a local or state government may be prohibited
from utilizing post-enactment evidence in support of a MBE/WBE-type program. 293
F.3d at 350-351. The United States Court of Appeals for the Sixth Circuit held that pre-
enactment evidence was required to justify the City of Memphis’ MBE/WBE Program.
Id. The Sixth Circuit held that a government must have had sufficient evidentiary
justification for a racially conscious statute in advance of its passage.The district court had ruled that the City could not introduce a post-enactment study as evidence of acompelling interest to justify its MBE/WBE Program. Id. at 350-351. The Sixth Circuit denied theCity’s application for an interlocutory appeal on the district court’s order and refused to grant theCity’s request to appeal this issue. Id. at 350-351.The City argued that a substantial ground for difference of opinion existed in the federal courts ofappeal. 293 F.3d at 350. The court stated some circuits permit post-enactment evidence to supplmentpre-enactment evidence. Id. This issue, according to the Court, appears to have been resolved in theSixth Circuit. Id. The Court noted the Sixth Circuit decision in AGC v. Drabik, 214 F.3d 730 (6th Cir.2000), which held that under Croson a State must have sufficient evidentiary justification for aracially-conscious statute in advance of its enactment, and that governmental entities must identifythat discrimination with some specificity before they may use race-conscious relief. Memphis, 293F.3d at 350-351, citing Drabik, 214 F.3d at 738.The Court in Memphis said that although Drabik did not directly address the admissibility of post-enactment evidence, it held a governmental entity must have pre-enactment evidence sufficient tojustify a racially-conscious statute. 293 R.3d at 351. The court concluded Drabik indicates the SixthCircuit would not favor using post-enactment evidence to make that showing. Id. at 351. Under
Drabik, the Court in Memphis held the City must present pre-enactment evidence to show acompelling state interest. Id. at 351.
7. Builders Ass’n of Greater Chicago v. County of Cook, Chicago, 256 F.3d 642 (7th Cir.
2001). This case is instructive to the disparity study because of its analysis of the Cook
County MBE/WBE program and the evidence used to support that program. The
decision emphasizes the need for any race-conscious program to be based upon
credible evidence of discrimination by the local government against MBE/WBEs and to
be narrowly tailored to remedy only that identified discrimination.In Builders Ass’n of Greater Chicago v. County of Cook, Chicago, 256 F.3d 642 (7th Cir. 2001) the UnitedStates Court of Appeals for the Seventh Circuit held the Cook County, Chicago MBE/WBE Programwas unconstitutional. The court concluded there was insufficient evidence of a compelling interest.The court held there was no credible evidence that Cook County in the award of construction contactsdiscriminated against any of the groups “favored” by the Program. The court also found that theProgram was not “narrowly tailored” to remedy the wrong sought to be redressed, in part because itwas over-inclusive in the definition of minorities. The court noted the list of minorities includedgroups that have not been subject to discrimination by Cook County.
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The court considered as an unresolved issue whether a different, and specifically a more permissive,standard than strict scrutiny is applicable to preferential treatment on the basis of sex, rather thanrace or ethnicity. 256 F.3d at 644. The court noted that the United States Supreme Court in United
States v. Virginia (“VMI”), 518 U.S. 515, 532 and n.6 (1996), held racial discrimination to a stricterstandard than sex discrimination, although the court in Cook County stated the difference between theapplicable standards has become “vanishingly small.” Id. The court pointed out that the SupremeCourt said in the VMI case, that “parties who seek to defend gender-based government action mustdemonstrate an ‘exceedingly persuasive’ justification for that action …” and, realistically, the law canask no more of race-based remedies either.” 256 F.3d at 644, quoting in part VMI, 518 U.S. at 533. Thecourt indicated that the Eleventh Circuit Court of Appeals in the Engineering Contract Association of
South Florida, Inc. v. Metropolitan Dade County, 122 F.3d 895, 910 (11th Cir. 1997) decision createdthe “paradox that a public agency can provide stronger remedies for sex discrimination than for racediscrimination; it is difficult to see what sense that makes.” 256 F.3d at 644. But, since Cook Countydid not argue for a different standard for the minority and women’s “set aside programs,” thewomen’s program the court determined must clear the same “hurdles” as the minority program.” 256F.3d at 644-645.The court found that since the ordinance requires prime contractors on public projects to reserve asubstantial portion of the subcontracts for minority contractors, which is inapplicable to privateprojects, it is “to be expected that there would be more soliciting of these contractors on public thanon private projects.” Id. Therefore, the court did not find persuasive that there was discriminationbased on this difference alone. 256 F.3d at 645. The court pointed out the County “conceded that [it]had no specific evidence of pre-enactment discrimination to support the ordinance.” 256 F.3d at 645
quoting the district court decision, 123 F.Supp.2d at 1093. The court held that a “public agency musthave a strong evidentiary basis for thinking a discriminatory remedy appropriate before it adopts theremedy.” 256 F.3d at 645 (emphasis in original).The court stated that minority enterprises in the construction industry “tend to be subcontractors,moreover, because as the district court found not clearly erroneously, 123 F.Supp.2d at 1115, theytend to be new and therefore small and relatively untested — factors not shown to be attributable todiscrimination by the County.” 256 F.3d at 645. The court held that there was no basis for attributingto the County any discrimination that prime contractors may have engaged in. Id. The court notedthat “[i]f prime contractors on County projects were discriminating against minorities and this wasknown to the County, whose funding of the contracts thus knowingly perpetuated the discrimination,the County might be deemed sufficiently complicit … to be entitled to take remedial action.” Id. But,the court found “of that there is no evidence either.” Id.The court stated that if the County had been complicit in discrimination by prime contractors, itfound “puzzling” to try to remedy that discrimination by requiring discrimination in favor of minoritystockholders, as distinct from employees. 256 F.3d at 646. The court held that even if the recordmade a case for remedial action of the general sort found in the MWBE ordinance by the County, itwould “flunk the constitutional test” by not being carefully designed to achieve the ostensibleremedial aim and no more. 256 F.3d at 646. The court held that a state and local government that hasdiscriminated just against blacks may not by way of remedy discriminate in favor of blacks and AsianAmericans and women. Id. Nor, the court stated, may it discriminate more than is necessary to curethe effects of the earlier discrimination. Id. “Nor may it continue the remedy in force indefinitely, with
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no effort to determine whether, the remedial purpose attained, continued enforcement of the remedywould be a gratuitous discrimination against nonminority persons.” Id. The court, therefore, held thatthe ordinance was not “narrowly tailored” to the wrong that it seeks to correct. Id.The court thus found that the County both failed to establish the premise for a racial remedy, and alsothat the remedy goes further than is necessary to eliminate the evil against which it is directed. 256F.3d at 647. The court held that the list of “favored minorities” included groups that have never beensubject to significant discrimination by Cook County. Id. The court found it unreasonable to“presume” discrimination against certain groups merely on the basis of having an ancestor who hadbeen born in a particular country. Id. Therefore, the court held the ordinance was overinclusive.The court found that the County did not make any effort to show that, were it not for a history ofdiscrimination, minorities would have 30 percent, and women 10 percent, of County constructioncontracts. 256 F.3d at 647. The court also rejected the proposition advanced by the County in thiscase—”that a comparison of the fraction of minority subcontractors on public and private projectsestablished discrimination against minorities by prime contractors on the latter type of project.” 256F.3d at 647-648.
8. Associated Gen. Contractors v. Drabik, 214 F.3d 730 (6th Cir. 2000), affirming Case
No. C2-98-943, 998 WL 812241 (S.D. Ohio 1998). This case is instructive to the disparity
study based on the analysis applied in finding the evidence insufficient to justify an MBE/WBE
program, and the application of the narrowly tailored test. The Sixth Circuit Court of Appeals
enjoined the enforcement of the state MBE program, and in so doing reversed state court
precedent finding the program constitutional. This case affirmed a district court decision
enjoining the award of a “set-aside” contract based on the State of Ohio’s MBE program with
the award of construction contracts.The court held, among other things, that the mere existence of societal discrimination was insufficientto support a racial classification. The court found that the economic data were insufficient and toooutdated. The court concluded the State could not establish a compelling governmental interest andthat the statute was not narrowly tailored. The court said the statute failed the narrow tailoring test,including because there was no evidence that the State had considered race-neutral remedies.This case involves a suit by the Associated General Contractors of Ohio and Associated GeneralContractors of Northwest Ohio, representing Ohio building contractors to stop the award of aconstruction contract for the Toledo Correctional Facility to a minority-owned business (“MBE”), in abidding process from which non-minority-owned firms were statutorily excluded from participatingunder Ohio’s state Minority Business Enterprise Act. 214 F.3d at 733.AGC of Ohio and AGC of Northwest Ohio (Plaintiffs-Appellees) claimed the Ohio Minority BusinessEnterprise Act (“MBEA”) was unconstitutional in violation of the Equal Protection Clause of theFourteenth Amendment. The district court agreed, and permanently enjoined the state fromawarding any construction contracts under the MBEA. Drabik, Director of the Ohio Department ofAdministrative Services and others appealed the district court’s Order. Id. at 733. The Sixth CircuitCourt of Appeals affirmed the Order of the district court, holding unconstitutional the MBEA andenjoining the state from awarding any construction contracts under that statute. Id.
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Ohio passed the MBEA in 1980. Id. at 733. This legislation “set aside” 5 percent, by value, of all stateconstruction projects for bidding by certified MBEs exclusively. Id. Pursuant to the MBEA, the statedecided to set aside, for MBEs only, bidding for construction of the Toledo Correctional Facility’sAdministration Building. Non-MBEs were excluded on racial grounds from bidding on that aspect ofthe project and restricted in their participation as subcontractors. Id.The Court noted it ruled in 1983 that the MBEA was constitutional, see Ohio Contractors Ass’n v. Keip,713 F.2d 167 (6th Cir. 1983). Id. Subsequently, the United States Supreme Court in two landmarkdecisions applied the criteria of strict scrutiny under which such “racially preferential set-asides”were to be evaluated. Id. (see City of Richmond v. J.A. Croson Co. (1989) and Adarand Constructors, Inc.
v. Pena (1995), citation omitted.) The Court noted that the decision in Keip was a more relaxedtreatment accorded to equal protection challenges to state contracting disputes prior to Croson. Id. at733-734.
Strict scrutiny. The Court found it is clear a government has a compelling interest in assuring thatpublic dollars do not serve to finance the evil of private prejudice. Id. at 734-735, citing Croson, 488U.S. at 492. But, the Court stated “statistical disparity in the proportion of contracts awarded to aparticular group, standing alone does not demonstrate such an evil.” Id. at 735.The Court said there is no question that remedying the effects of past discrimination constitutes acompelling governmental interest. Id. at 735. The Court stated to make this showing, a state cannotrely on mere speculation, or legislative pronouncements, of past discrimination, but rather, theSupreme Court has held the state bears the burden of demonstrating a strong basis in evidence for itsconclusion that remedial action was necessary by proving either that the state itself discriminated inthe past or was a passive participant in private industry’s discriminatory practices. Id. at 735, quoting
Croson, 488 U.S. at 486-92.Thus, the Court concluded that the linchpin of the Croson analysis is its mandating of strict scrutiny,the requirement that a program be narrowly tailored to achieve a compelling government interest,but above all its holding that governments must identify discrimination with some specificity beforethey may use race-conscious relief; explicit findings of a constitutional or statutory violation must bemade. Id. at 735, quoting Croson, 488 U.S. at 497.
Statistical evidence: compelling interest. The Court pointed out that proponents of “raciallydiscriminatory systems” such as the MBEA have sought to generate the necessary evidence by avariety of means, however, such efforts have generally focused on “mere underrepresentation” byshowing a lesser percentage of contracts awarded to a particular group than that group’s percentagein the general population. Id. at 735. “Raw statistical disparity” of this sort is part of the evidenceoffered by Ohio in this case, according to the Court. Id. at 736. The Court stated however, “suchevidence of mere statistical disparities has been firmly rejected as insufficient by the Supreme Court,particularly in a context such as contracting, where special qualifications are so relevant.” Id.The Court said that although Ohio’s most “compelling” statistical evidence in this case compared thepercentage of contracts awarded to minorities to the percentage of minority-owned businesses inOhio, which the Court noted provided stronger statistics than the statistics in Croson, it was stillinsufficient. Id. at 736. The Court found the problem with Ohio’s statistical comparison was that the
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percentage of minority-owned businesses in Ohio “did not take into account how many of thosebusinesses were construction companies of any sort, let alone how many were qualified, willing, andable to perform state construction contracts.” Id.The Court held the statistical evidence that the Ohio legislature had before it when the MBEA wasenacted consisted of data that was deficient. Id. at 736. The Court said that much of the data wasseverely limited in scope (ODOT contracts) or was irrelevant to this case (ODOT purchasingcontracts). Id. The Court again noted the data did not distinguish minority construction contractorsfrom minority businesses generally, and therefore “made no attempt to identify minorityconstruction contracting firms that are ready, willing, and able to perform state constructioncontracts of any particular size.” Id. The Court also pointed out the program was not narrowlytailored, because the state conceded the AGC showed that the State had not performed a recent study.
Id.The Court also concluded that even statistical comparisons that might be apparently more pertinent,such as with the percentage of all firms qualified, in some minimal sense, to perform the work inquestion, would also fail to satisfy the Court’s criteria. Id. at 736. “If MBEs comprise 10 percent of thetotal number of contracting firms in the state, but only get 3 percent of the dollar value of certaincontracts, that does not alone show discrimination, or even disparity. It does not account for therelative size of the firms, either in terms of their ability to do particular work or in terms of thenumber of tasks they have the resources to complete.” Id. at 736.The Court stated the only cases found to present the necessary “compelling interest” sufficient tojustify a narrowly tailored race-based remedy, are those that expose “pervasive, systematic, andobstinate discriminatory conduct. …” Id. at 737, quoting Adarand, 515 U.S. at 237. The Court said thatOhio had made no such showing in this case.
Narrow tailoring. A second and separate hurdle for the MBEA, the Court held, is its failure of narrowtailoring. The Court noted the Supreme Court in Adarand taught that a court called upon to addressthe question of narrow tailoring must ask, “for example, whether there was ‘any consideration of theuse of race-neutral means to increase minority business participation’ in government contracting ….”
Id. at 737, quoting Croson, 488 U.S. at 507. The Court stated a narrowly-tailored set-aside programmust be appropriately limited such that it will not last longer than the discriminatory effects it isdesigned to eliminate and must be linked to identified discrimination. Id. at 737. The Court said thatthe program must also not suffer from “overinclusiveness.” Id. at 737, quoting Croson, 515 U.S. at 506.The Court found the MBEA suffered from defects both of over and under-inclusiveness. Id. at 737. Bylumping together the groups of Blacks, Native Americans, Hispanics and Orientals, the MBEA maywell provide preference where·there has been no discrimination, and may not provide relief togroups where discrimination might have been proven. Id. at 737. Thus, the Court said, the MBEA wassatisfied if contractors of Thai origin, who might never have been seen in Ohio until recently, receive10 percent of state contracts, while African-Americans receive none. Id.In addition, the Court found that Ohio’s own underutilization statistics suffer from a fatal conceptualflaw: they do not report the actual use of minority firms; they only report the use of minority firmswho have gone to the trouble of being certified and listed among the state’s 1,180 MBEs. Id. at 737.
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The Court said there was no examination of whether contracts are being awarded to minority firmswho have never sought such preference to take advantage of the special minority program, forwhatever reason, and who have been awarded contracts in open bidding. Id.The Court pointed out the district court took note of the outdated character of any evidence thatmight have been marshaled in support of the MBEA, and added that even if such data had beensufficient to justify the statute 20 years ago, it would not suffice to continue to justify it forever. Id. at737-738. The MBEA, the Court noted, has remained in effect for 20 years and has no set expiration. Id.at 738. The Court reiterated a race-based preference program must be appropriately limited suchthat it will not last longer than the discriminatory effects it is designed to eliminate. Id. at 737.Finally, the Court mentioned that one of the factors Croson identified as indicative of narrow tailoringis whether non-race-based means were considered as alternatives to the goal. Id. at 738. The Courtconcluded the historical record contained no evidence that the Ohio legislature gave anyconsideration to the use of race-neutral means to increase minority participation in state contractingbefore resorting to race-based quotas. Id. at 738.The district court had found that the supplementation of the state’s existing data which might beoffered given a continuance of the case would not sufficiently enhance the relevance of the evidenceto justify delay in the district court’s hearing. Id. at 738. The Court stated that under Croson, the statemust have had sufficient evidentiary justification for a racially-conscious statute in advance of itspassage. Id. The Court said that Croson required governmental entities must identify thatdiscrimination with some specificity before they may use race-conscious relief. Id. at 738.The Court also referenced the district court finding that the state had been lax in maintaining the typeof statistics that would be necessary to undergird its affirmative action program, and that the propermaintenance of current statistics is relevant to the requisite narrow tailoring of such a program. Id. at738-739. But, the Court noted the state does not know how many minority-owned businesses are notcertified as MBEs, and how many of them have been successful in obtaining state contracts. Id. at 739.The court was mindful of the fact it was striking down an entire class of programs by declaring theState of Ohio MBE statute in question unconstitutional and noted that its decision was “notreconcilable” with the Ohio Supreme Court’s decision in Ritchie Produce, 707 N.E.2d 871 (Ohio 1999)(upholding the Ohio State MBE Program).
9. W.H. Scott Constr. Co. v. City of Jackson, Mississippi, 199 F.3d 206 (5th Cir. 1999). A
non-minority general contractor brought this action against the City of Jackson and City
officials asserting that a City policy and its minority business enterprise program for
participation and construction contracts violated the Equal Protection Clause of the
U.S. Constitution.

City of Jackson MBE Program. In 1985 the City of Jackson adopted an MBE Program, which initiallyhad a goal of 5 percent of all city contracts. 199 F.3d at 208. Id. The 5 percent goal was not based onany objective data. Id. at 209. Instead, it was a “guess” that was adopted by the City. Id. The goal waslater increased to 15 percent because it was found that 10 percent of businesses in Mississippi wereminority-owned. Id.
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After the MBE Program’s adoption, the City’s Department of Public Works included a Special Notice tobidders as part of its specifications for all City construction projects. Id. The Special Noticeencouraged prime construction contractors to include in their bid 15 percent participation bysubcontractors certified as Disadvantaged Business Enterprises (DBEs) and 5 percent participationby those certified as WBEs. Id.The Special Notice defined a DBE as a small business concern that is owned and controlled by sociallyand economically disadvantaged individuals, which had the same meaning as under Section 8(d) ofthe Small Business Act and subcontracting regulations promulgated pursuant to that Act. Id. Thecourt found that Section 8(d) of the SBA states that prime contractors are to presume that sociallyand economically disadvantaged individuals include certain racial and ethnic groups or any otherindividual found to be disadvantaged by the SBA. Id.In 1991, the Mississippi legislature passed a bill that would allow cities to set aside 20 percent ofprocurement for minority business. Id. at 209-210. The City of Jackson City Council voted toimplement the set-aside, contingent on the City’s adoption of a disparity study. Id. at 210. The Cityconducted a disparity study in 1994 and concluded that the total underutilization of African-American and Asian-American-owned firms was statistically significant. Id. The study recommendedthat the City implement a range of MBE goals from 10-15 percent. Id. The City, however, was notsatisfied with the study, according to the court, and chose not to adopt its conclusions. Id. Instead, theCity retained its 15 percent MBE goal and did not adopt the disparity study. Id.
W.H. Scott did not meet DBE goal. In 1997 the City advertised for the construction of a project andthe W.H. Scott Construction Company, Inc. (Scott) was the lowest bidder. Id. Scott obtained 11.5percent WBE participation, but it reported that the bids from DBE subcontractors had not been lowbids and, therefore, its DBE-participation percentage would be only 1 percent. Id.Although Scott did not achieve the DBE goal and subsequently would not consider suggestions forincreasing its minority participation, the Department of Public Works and the Mayor, as well as theCity’s Financial Legal Departments, approved Scott’s bid and it was placed on the agenda to beapproved by the City Council. Id. The City Council voted against the Scott bid without comment. Scottalleged that it was told the City rejected its bid because it did not achieve the DBE goal, but the Cityalleged that it was rejected because it exceeded the budget for the project. Id.The City subsequently combined the project with another renovation project and awarded thatcombined project to a different construction company. Id. at 210-211. Scott maintained the rejectionof his bid was racially motivated and filed this suit. Id. at 211.
District court decision. The district court granted Scott’s motion for summary judgment agreeing withScott that the relevant Policy included not just the Special Notice, but that it also included the MBEProgram and Policy document regarding MBE participation. Id. at 211. The district court found thatthe MBE Policy was unconstitutional because it lacked requisite findings to justify the 15 percentminority-participation goal and survive strict scrutiny based on the 1989 decision in the City of
Richmond, v. J.A. Croson Co. Id. The district court struck down minority-participation goals for theCity’s construction contracts only. Id. at 211. The district court found that Scott’s bid was rejected
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because Scott lacked sufficient minority participation, not because it exceeded the City’s budget. Id. Inaddition, the district court awarded Scott lost profits. Id.

Standing. The Fifth Circuit determined that in equal protection cases challenging affirmative actionpolicies, “injury in fact” for purposes of establishing standing is defined as the inability to compete onan equal footing in the bidding process. Id. at 213. The court stated that Scott need not prove that itlost contracts because of the Policy, but only prove that the Special Notice forces it to compete on anunequal basis. Id. The question, therefore, the court said is whether the Special Notice imposes anobligation that is born unequally by DBE contractors and non-DBE contractors. Id. at 213.The court found that if a non-DBE contractor is unable to procure 15 percent DBE participation, itmust still satisfy the City that adequate good faith efforts have been made to meet the contract goal orrisk termination of its contracts, and that such efforts include engaging in advertising, directsolicitation and follow-up, assistance in attaining bonding or insurance required by the contractor. Id.at 214. The court concluded that although the language does not expressly authorize a DBEcontractor to satisfy DBE-participation goals by keeping the requisite percentage of work for itself, itwould be nonsensical to interpret it as precluding a DBE contractor from doing so. Id. at 215.If a DBE contractor performed 15 percent of the contract dollar amount, according to the court, itcould satisfy the participation goal and avoid both a loss of profits to subcontractors and the time andexpense of complying with the good faith requirements. Id. at 215. The court said that non-DBEcontractors do not have this option, and thus, Scott and other non-DBE contractors are at acompetitive disadvantage with DBE contractors. Id.The court, therefore, found Scott had satisfied standing to bring the lawsuit.
Constitutional strict scrutiny analysis and guidance in determining types of evidence to justify a
remedial MBE program. The court first rejected the City’s contention that the Special Notice shouldnot be subject to strict scrutiny because it establishes goals rather than mandate quotas for DBEparticipation. Id. at 215-217. The court stated the distinction between goals or quotas is immaterialbecause these techniques induce an employer to hire with an eye toward meeting a numerical target,and as such, they will result in individuals being granted a preference because of their race. Id. at 215.The court also rejected the City’s argument that the DBE classification created a preference based on“disadvantage,” not race. Id. at 215-216. The court found that the Special Notice relied on Section 8(d)and Section 8(a) of the Small Business Act, which provide explicitly for a race-based presumption ofsocial disadvantage, and thus requires strict scrutiny. Id. at 216-217.The court discussed the City of Richmond v. Croson case as providing guidance in determining whattypes of evidence would justify the enactment of an MBE-type program. Id. at 217-218. The courtnoted the Supreme Court stressed that a governmental entity must establish a factual predicate, tyingits set-aside percentage to identified injuries in the particular local industry. Id. at 217. The courtpointed out given the Supreme Court in Croson’s emphasis on statistical evidence, other courtsconsidering equal protection challenges to minority-participation programs have looked to disparityindices, or to computations of disparity percentages, in determining whether Croson’s evidentiaryburden is satisfied. Id. at 218. The court found that disparity studies are probative evidence for
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discrimination because they ensure that the “relevant statistical pool,” of qualified minoritycontractors is being considered. Id. at 218.The court in a footnote stated that it did not attempt to craft a precise mathematical formula to assessthe quantum of evidence that rises to the Croson “strong basis in evidence” benchmark. Id. at 218,n.11. The sufficiency of a municipality’s findings of discrimination in a local industry must beevaluated on a case-by-case basis. Id.The City argued that it was error for the district court to ignore its statistical evidence supporting theuse of racial presumptions in its DBE-participation goals and highlighted the disparity study itcommissioned in response to Croson. Id. at 218. The court stated, however, that whatever probity thestudy’s findings might have had on the analysis is irrelevant to the case, because the City refused toadopt the study when it was issued in 1995. Id. In addition, the court said the study was restricted tothe letting of prime contracts by the City under the City’s Program and did not include an analysis ofthe availability and utilization of qualified minority subcontractors, the relevant statistical pool, in theCity’s construction projects. Id. at 218.The court noted that had the City adopted particularized findings of discrimination within its variousagencies, and set participation goals for each accordingly, the outcome of the decision might havebeen different. Id. at 219. Absent such evidence in the City’s construction industry, however, the courtconcluded the City lacked the factual predicates required under the Equal Protection Clause tosupport the City’s 15 percent DBE-participation goal. Id. Thus, the court held the City failed toestablish a compelling interest justifying the MBE program or the Special Notice, and because the Cityfailed a strict scrutiny analysis on this ground, the court declined to address whether the programwas narrowly tailored.
Lost profits and damages. Scott sought damages from the City under 42 U.S.C. § 1983, including lostprofits. Id. at 219. The court, affirming the district court, concluded that in light of the entire recordthe City Council rejected Scott’s low bid because Scott failed to meet the Special Notice’s DBE-participation goal, not because Scott’s bid exceeded the City’s budget. Id. at 220. The court, therefore,affirmed the award of lost profits to Scott.
10. Eng’g Contractors Ass’n of S. Florida v. Metro. Dade County, 122 F.3d 895 (11th Cir.
1997). Engineering Contractors Association of South Florida v. Metropolitan Dade
County is a paramount case in the Eleventh Circuit and is instructive to the disparity
study. This decision has been cited and applied by the courts in various circuits that
have addressed MBE/WBE-type programs or legislation involving local government
contracting and procurement.In Engineering Contractors Association, six trade organizations (the “plaintiffs”) filed suit in thedistrict court for the Southern District of Florida, challenging three affirmative action programsadministered by Engineering Contractors Association, Florida, (the “County”) as violative of the EqualProtection Clause. 122 F.3d 895, 900 (11th Cir. 1997). The three affirmative action programschallenged were the Black Business Enterprise program (“BBE”), the Hispanic Business Enterpriseprogram (“HBE”), and the Woman Business Enterprise program, (“WBE”), (collectively “MWBE”
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programs). Id. The plaintiffs challenged the application of the program to County constructioncontracts. Id.For certain classes of construction contracts valued over $25,000, the County set participation goalsof 15 percent for BBEs, 19 percent for HBEs, and 11 percent for WBEs. Id. at 901. The Countyestablished five “contract measures” to reach the participation goals: (1) set asides, (2) subcontractorgoals, (3) project goals, (4) bid preferences, and (5) selection factors. Once a contract was identifiedas covered by a participation goal, a review committee would determine whether a contract measureshould be utilized. Id. The County Commission would make the final determination and its decisionwas appealable to the County Manager. Id. The County reviewed the efficacy of the MWBE programsannually, and reevaluated the continuing viability of the MWBE programs every five years. Id.In a bench trial, the district court applied strict scrutiny to the BBE and HBE programs and held thatthe County lacked the requisite “strong basis in evidence” to support the race- and ethnicity-conscious measures. Id. at 902. The district court applied intermediate scrutiny to the WBE programand found that the “County had presented insufficient probative evidence to support its statedrationale for implementing a gender preference.” Id. Therefore, the County had failed to demonstratea “compelling interest” necessary to support the BBE and HBE programs, and failed to demonstratean “important interest” necessary to support the WBE program. Id. The district court assumed theexistence of a sufficient evidentiary basis to support the existence of the MWBE programs but heldthe BBE and HBE programs were not narrowly tailored to the interests they purported to serve; thedistrict court held the WBE program was not substantially related to an important governmentinterest. Id. The district court entered a final judgment enjoining the County from continuing tooperate the MWBE programs and the County appealed. The Eleventh Circuit Court of Appealsaffirmed. Id. at 900, 903.On appeal, the Eleventh Circuit considered four major issues:1. Whether the plaintiffs had standing. [The Eleventh Circuit answered this in theaffirmative and that portion of the opinion is omitted from this summary];2. Whether the district court erred in finding the County lacked a “strong basis in evidence”to justify the existence of the BBE and HBE programs;3. Whether the district court erred in finding the County lacked a “sufficient probativebasis in evidence” to justify the existence of the WBE program; and4. Whether the MWBE programs were narrowly tailored to the interests they werepurported to serve.
Id. at 903.The Eleventh Circuit held that the BBE and HBE programs were subject to the strict scrutiny standardenunciated by the U.S. Supreme Court in City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989). Id. at906. Under this standard, “an affirmative action program must be based upon a ‘compelling



FINAL REPORT APPENDIX B, PAGE 150

government interest’ and must be ‘narrowly tailored’ to achieve that interest.” Id. The EleventhCircuit further noted:“In practice, the interest that is alleged in support of racial preferences is almostalways the same — remedying past or present discrimination. That interest is widelyaccepted as compelling. As a result, the true test of an affirmative action program isusually not the nature of the government’s interest, but rather the adequacy of theevidence of discrimination offered to show that interest.”
Id. (internal citations omitted).Therefore, strict scrutiny requires a finding of a “‘strong basis in evidence’ to support the conclusionthat remedial action is necessary.” Id., citing Croson, 488 U.S. at 500). The requisite “‘strong basis inevidence’ cannot rest on ‘an amorphous claim of societal discrimination, on simple legislativeassurances of good intention, or on congressional findings of discrimination in the nationaleconomy.’” Id. at 907, citing Ensley Branch, NAACP v. Seibels, 31 F.3d 1548, 1565 (11th Cir. 1994)(citing and applying Croson)). However, the Eleventh Circuit found that a governmental entity can“justify affirmative action by demonstrating ‘gross statistical disparities’ between the proportion ofminorities hired … and the proportion of minorities willing and able to do the work … Anecdotalevidence may also be used to document discrimination, especially if buttressed by relevant statisticalevidence.” Id. (internal citations omitted).Notwithstanding the “exceedingly persuasive justification” language utilized by the Supreme Court in
United States v. Virginia, 116 S. Ct. 2264 (1996) (evaluating gender-based government action), theEleventh Circuit held that the WBE program was subject to traditional intermediate scrutiny. Id. at908. Under this standard, the government must provide “sufficient probative evidence” ofdiscrimination, which is a lesser standard than the “strong basis in evidence” under strict scrutiny. Id.at 910.The County provided two types of evidence in support of the MWBE programs: (1) statisticalevidence, and (2) non-statistical “anecdotal” evidence. Id. at 911. As an initial matter, the EleventhCircuit found that in support of the BBE program, the County permissibly relied on substantially“post-enactment” evidence (i.e., evidence based on data related to years following the initialenactment of the BBE program). Id. However, “such evidence carries with it the hazard that theprogram at issue may itself be masking discrimination that might otherwise be occurring in therelevant market.” Id. at 912. A district court should not “speculate about what the data might haveshown had the BBE program never been enacted.” Id.
The statistical evidence. The County presented five basic categories of statistical evidence: (1) Countycontracting statistics; (2) County subcontracting statistics; (3) marketplace data statistics; (4) TheWainwright Study; and (5) The Brimmer Study. Id. In summary, the Eleventh Circuit held that theCounty’s statistical evidence (described more fully below) was subject to more than oneinterpretation. Id. at 924. The district court found that the evidence was “insufficient to form therequisite strong basis in evidence for implementing a racial or ethnic preference, and that it wasinsufficiently probative to support the County’s stated rationale for imposing a gender preference.”
Id. The district court’s view of the evidence was a permissible one. Id.
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County contracting statistics. The County presented a study comparing three factors for County non-procurement construction contracts over two time periods (1981-1991 and 1993): (1) thepercentage of bidders that were MWBE firms; (2) the percentage of awardees that were MWBE firms;and (3) the proportion of County contract dollars that had been awarded to MWBE firms. Id. at 912.The Eleventh Circuit found that notably, for the BBE and HBE statistics, generally there were no“consistently negative disparities between the bidder and awardee percentages. In fact, by 1993, theBBE and HBE bidders are being awarded more than their proportionate ‘share’ … when the bidderpercentages are used as the baseline.” Id. at 913. For the WBE statistics, the bidder/awardee statisticswere “decidedly mixed” as across the range of County construction contracts. Id.The County then refined those statistics by adding in the total percentage of annual Countyconstruction dollars awarded to MBE/WBEs, by calculating “disparity indices” for each program andclassification of construction contract. The Eleventh Circuit explained:“[A] disparity index compares the amount of contract awards a group actually got tothe amount we would have expected it to get based on that group’s bidding activityand awardee success rate. More specifically, a disparity index measures theparticipation of a group in County contracting dollars by dividing that group’scontract dollar percentage by the related bidder or awardee percentage, andmultiplying that number by 100 percent.”
Id. at 914. “The utility of disparity indices or similar measures … has been recognized by a number offederal circuit courts.” Id.The Eleventh Circuit found that “[i]n general … disparity indices of 80 percent or greater, which areclose to full participation, are not considered indications of discrimination.” Id. The Eleventh Circuitnoted that “the EEOC’s disparate impact guidelines use the 80 percent test as the boundary line fordetermining a prima facie case of discrimination.” Id., citing 29 CFR § 1607.4D. In addition, no circuitthat has “explicitly endorsed the use of disparity indices [has] indicated that an index of 80 percent orgreater might be probative of discrimination.” Id., citing Concrete Works v. City & County of Denver, 36F.3d 1513, 1524 (10th Cir. 1994) (crediting disparity indices ranging from 0% to 3.8%); Contractors
Ass’n v. City of Philadelphia, 6 F.3d 990 (3d Cir. 1993) (crediting disparity index of 4%).After calculation of the disparity indices, the County applied a standard deviation analysis to test thestatistical significance of the results. Id. at 914. “The standard deviation figure describes theprobability that the measured disparity is the result of mere chance.” Id. The Eleventh Circuit hadpreviously recognized “[s]ocial scientists consider a finding of two standard deviations significant,meaning there is about one chance in 20 that the explanation for the deviation could be random andthe deviation must be accounted for by some factor other than chance.” Id.The statistics presented by the County indicated “statistically significant underutilization of BBEs inCounty construction contracting.” Id. at 916. The results were “less dramatic” for HBEs and mixed asbetween favorable and unfavorable for WBEs. Id.The Eleventh Circuit then explained the burden of proof:
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“[O]nce the proponent of affirmative action introduces its statistical proof asevidence of its remedial purpose, thereby supplying the [district] court with themeans for determining that [it] had a firm basis for concluding that remedial actionwas appropriate, it is incumbent upon the [plaintiff] to prove their case; theycontinue to bear the ultimate burden of persuading the [district] court that the[defendant’s] evidence did not support an inference of prior discrimination and thusa remedial purpose, or that the plan instituted on the basis of this evidence was notsufficiently ‘narrowly tailored.”
Id. (internal citations omitted).The Eleventh Circuit noted that a plaintiff has at least three methods to rebut the inference ofdiscrimination with a “neutral explanation” by: “(1) showing that the statistics are flawed; (2)demonstrating that the disparities shown by the statistics are not significant or actionable; or (3)presenting contrasting statistical data.” Id. (internal quotations and citations omitted). The EleventhCircuit held that the plaintiffs produced “sufficient evidence to establish a neutral explanation for thedisparities.” Id.The plaintiffs alleged that the disparities were “better explained by firm size than by discrimination …[because] minority and female-owned firms tend to be smaller, and that it stands to reason smallerfirms will win smaller contracts.” Id. at 916-17. The plaintiffs produced Census data indicating, onaverage, minority- and female-owned construction firms in Engineering Contractors Associationwere smaller than non-MBE/WBE firms. Id. at 917. The Eleventh Circuit found that the plaintiff’sexplanation of the disparities was a “plausible one, in light of the uncontroverted evidence thatMBE/WBE construction firms tend to be substantially smaller than non-MBE/WBE firms.” Id.Additionally, the Eleventh Circuit noted that the County’s own expert admitted that “firm size plays asignificant role in determining which firms win contracts.” Id. The expert stated:The size of the firm has got to be a major determinant because of course some firmsare going to be larger, are going to be better prepared, are going to be in a greaternatural capacity to be able to work on some of the contracts while others simply byvirtue of their small size simply would not be able to do it. Id.The Eleventh Circuit then summarized:Because they are bigger, bigger firms have a bigger chance to win bigger contracts. Itfollows that, all other factors being equal and in a perfectly nondiscriminatorymarket, one would expect the bigger (on average) non-MWBE firms to get adisproportionately higher percentage of total construction dollars awarded than thesmaller MWBE firms. Id.In anticipation of such an argument, the County conducted a regression analysis to control for firmsize. Id. A regression analysis is “a statistical procedure for determining the relationship between adependent and independent variable, e.g., the dollar value of a contract award and firm size.” Id.
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(internal citations omitted). The purpose of the regression analysis is “to determine whether therelationship between the two variables is statistically meaningful.” Id.The County’s regression analysis sought to identify disparities that could not be explained by firmsize, and theoretically instead based on another factor, such as discrimination. Id. The Countyconducted two regression analyses using two different proxies for firm size: (1) total awarded valueof all contracts bid on; and (2) largest single contract awarded. Id. The regression analyses accountedfor most of the negative disparities regarding MBE/WBE participation in County constructioncontracts (i.e., most of the unfavorable disparities became statistically insignificant, corresponding tostandard deviation values less than two). Id.Based on an evaluation of the regression analysis, the district court held that the demonstrateddisparities were attributable to firm size as opposed to discrimination. Id. at 918. The district courtconcluded that the few unexplained disparities that remained after regressing for firm size wereinsufficient to provide the requisite “strong basis in evidence” of discrimination of BBEs and HBEs. Id.The Eleventh Circuit held that this decision was not clearly erroneous. Id.With respect to the BBE statistics, the regression analysis explained all but one negative disparity, forone type of construction contract between 1989-1991. Id. The Eleventh Circuit held the district courtpermissibly found that this did not constitute a “strong basis in evidence” of discrimination. Id.With respect to the HBE statistics, one of the regression methods failed to explain the unfavorabledisparity for one type of contract between 1989-1991, and both regression methods failed to explainthe unfavorable disparity for another type of contract during that same time period. Id. However, by1993, both regression methods accounted for all of the unfavorable disparities, and one of thedisparities for one type of contract was actually favorable for HBEs. Id. The Eleventh Circuit held thedistrict court permissibly found that this did not constitute a “strong basis in evidence” ofdiscrimination. Id.Finally, with respect to the WBE statistics, the regression analysis explained all but one negativedisparity, for one type of construction contract in the 1993 period. Id. The regression analysisexplained all of the other negative disparities, and in the 1993 period, a disparity for one type ofcontract was actually favorable to WBEs. Id. The Eleventh Circuit held the district court permissiblyfound that this evidence was not “sufficiently probative of discrimination.” Id.The County argued that the district court erroneously relied on the disaggregated data (i.e., brokendown by contract type) as opposed to the consolidated statistics. Id. at 919. The district courtdeclined to assign dispositive weight to the aggregated data for the BBE statistics for 1989-1991because (1) the aggregated data for 1993 did not show negative disparities when regressed for firmsize, (2) the BBE disaggregated data left only one unexplained negative disparity for one type ofcontract for 1989-1991 when regressed for firm size, and (3) “the County’s own expert testified as tothe utility of examining the disaggregated data ‘insofar as they reflect different kinds of work,different bidding practices, perhaps a variety of other factors that could make them heterogeneouswith one another.” Id.
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Additionally, the district court noted, and the Eleventh Circuit found that “the aggregation of disparitystatistics for nonheterogenous data populations can give rise to a statistical phenomenon known as‘Simpson’s Paradox,’ which leads to illusory disparities in improperly aggregated data that disappearwhen the data are disaggregated.” Id. at 919, n. 4 (internal citations omitted). “Under thosecircumstances,” the Eleventh Circuit held that the district court did not err in assigning less weight tothe aggregated data, in finding the aggregated data for BBEs for 1989-1991 did not provide a “strongbasis in evidence” of discrimination, or in finding that the disaggregated data formed an insufficientbasis of support for any of the MBE/WBE programs given the applicable constitutional requirements.
Id. at 919.
County subcontracting statistics. The County performed a subcontracting study to measureMBE/WBE participation in the County’s subcontracting businesses. For each MBE/WBE category(BBE, HBE, and WBE), “the study compared the proportion of the designated group that filed asubcontractor’s release of lien on a County construction project between 1991 and 1994 with theproportion of sales and receipt dollars that the same group received during the same time period.” Id.The district court found the statistical evidence insufficient to support the use of race- and ethnicity-conscious measures, noting problems with some of the data measures. Id. at 920.Most notably, the denominator used in the calculation of the MWBE sales andreceipts percentages is based upon the total sales and receipts from all sources forthe firm filing a subcontractor’s release of lien with the County. That means, forinstance, that if a nationwide non-MWBE company performing 99 percent of itsbusiness outside of Dade County filed a single subcontractor’s release of lien with theCounty during the relevant time frame, all of its sales and receipts for that time framewould be counted in the denominator against which MWBE sales and receipts arecompared. As the district court pointed out, that is not a reasonable way to measureDade County subcontracting participation.
Id. The County’s argument that a strong majority (72%) of the subcontractors were located in DadeCounty did not render the district court’s decision to fail to credit the study erroneous. Id.
Marketplace data statistics. The County conducted another statistical study “to see what thedifferences are in the marketplace and what the relationships are in the marketplace.” Id. The studywas based on a sample of 568 contractors, from a pool of 10,462 firms, that had filed a “certificate ofcompetency” with Dade County as of January 1995. Id. The selected firms participated in a telephonesurvey inquiring about the race, ethnicity, and gender of the firm’s owner, and asked for informationon the firm’s total sales and receipts from all sources. Id. The County’s expert then studied the data todetermine “whether meaningful relationships existed between (1) the race, ethnicity, and gender ofthe surveyed firm owners, and (2) the reported sales and receipts of that firm. Id. The expert’shypothesis was that unfavorable disparities may be attributable to marketplace discrimination. Theexpert performed a regression analysis using the number of employees as a proxy for size. Id.The Eleventh Circuit first noted that the statistical pool used by the County was substantially largerthan the actual number of firms, willing, able, and qualified to do the work as the statistical poolrepresented all those firms merely licensed as a construction contractor. Id. Although this factor did
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not render the study meaningless, the district court was entitled to consider that in evaluating theweight of the study. Id. at 921. The Eleventh Circuit quoted the Supreme Court for the followingproposition: “[w]hen special qualifications are required to fill particular jobs, comparisons to thegeneral population (rather than to the smaller group of individuals who possess the necessaryqualifications) may have little probative value.” Id., quoting Croson, 488 U.S. at 501, quoting
Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 308 n. 13 (1977).The Eleventh Circuit found that after regressing for firm size, neither the BBE nor WBE data showedstatistically significant unfavorable disparities. Id. Although the marketplace data did revealunfavorable disparities even after a regression analysis, the district court was not required to assignthose disparities controlling weight, especially in light of the dissimilar results of the CountyContracting Statistics, discussed supra. Id.
The Wainwright Study. The County also introduced a statistical analysis prepared by Jon Wainwright,analyzing “the personal and financial characteristics of self-employed persons working full-time inthe Dade County construction industry, based on data from the 1990 Public Use Microdata Sampledatabase” (derived from the decennial census). Id. The study “(1) compared construction businessownership rates of MBE/WBEs to those of non-MBE/WBEs, and (2) analyzed disparities in personalincome between MBE/WBE and non-MBE/WBE business owners.” Id. “The study concluded thatblacks, Hispanics, and women are less likely to own construction businesses than similarly situatedwhite males, and MBE/WBEs that do enter the construction business earn less money than similarlysituated white males.” Id.With respect to the first conclusion, Wainwright controlled for “human capital” variables (education,years of labor market experience, marital status, and English proficiency) and “financial capital”variables (interest and dividend income, and home ownership). Id. The analysis indicated that blacks,Hispanics and women enter the construction business at lower rates than would be expected, oncenumerosity, and identified human and financial capital are controlled for. Id. The disparities forblacks and women (but not Hispanics) were substantial and statistically significant. Id. at 922. Theunderlying theory of this business ownership component of the study is that any significantdisparities remaining after control of variables are due to the ongoing effects of past and presentdiscrimination. Id.The Eleventh Circuit held, in light of Croson, the district court need not have accepted this theory. Id.The Eleventh Circuit quoted Croson, in which the Supreme Court responded to a similar argumentadvanced by the plaintiffs in that case: “There are numerous explanations for this dearth of minorityparticipation, including past societal discrimination in education and economic opportunities as well
as both black and white career and entrepreneurial choices. Blacks may be disproportionately attracted
to industries other than construction.” Id., quoting Croson, 488 U.S. at 503. Following the SupremeCourt in Croson, the Eleventh Circuit held “the disproportionate attraction of a minority group to non-construction industries does not mean that discrimination in the construction industry is the reason.”
Id., quoting Croson, 488 U.S. at 503. Additionally, the district court had evidence that between 1982and 1987, there was a substantial growth rate of MBE/WBE firms as opposed to non-MBE/WBEfirms, which would further negate the proposition that the construction industry was discriminatingagainst minority- and women-owned firms. Id. at 922.
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With respect to the personal income component of the Wainwright study, after regression analyseswere conducted, only the BBE statistics indicated a statistically significant disparity ratio. Id. at 923.However, the Eleventh Circuit held the district court was not required to assign the disparitycontrolling weight because the study did not regress for firm size, and in light of the conflictingstatistical evidence in the County Contracting Statistics and Marketplace Data Statistics, discussedsupra, which did regress for firm size. Id.
The Brimmer Study. The final study presented by the County was conducted under the supervision ofDr. Andrew F. Brimmer and concerned only black-owned firms. Id. The key component of the studywas an analysis of the business receipts of black-owned construction firms for the years of 1977,1982 and 1987, based on the Census Bureau’s Survey of Minority- and Women-Owned Businesses,produced every five years. Id. The study sought to determine the existence of disparities betweensales and receipts of black-owned firms in Dade County compared to the sales and receipts of allconstruction firms in Dade County. Id.The study indicated substantial disparities in 1977 and 1987 but not 1982. Id. The County allegedthat the absence of disparity in 1982 was due to substantial race-conscious measures for a majorconstruction contract (Metrorail project), and not due to a lack of discrimination in the industry. Id.However, the study made no attempt to filter for the Metrorail project and “complete[ly] fail[ed]” toaccount for firm size. Id. Accordingly, the Eleventh Circuit found the district court permissiblydiscounted the results of the Brimmer study. Id. at 924.
Anecdotal evidence. In addition, the County presented a substantial amount of anecdotal evidence ofperceived discrimination against BBEs, a small amount of similar anecdotal evidence pertaining toWBEs, and no anecdotal evidence pertaining to HBEs. Id. The County presented three basic forms ofanecdotal evidence: “(1) the testimony of two County employees responsible for administering theMBE/WBE programs; (2) the testimony, primarily by affidavit, of twenty-three MBE/WBEcontractors and subcontractors; and (3) a survey of black-owned construction firms.” Id.The County employees testified that the decentralized structure of the County constructioncontracting system affords great discretion to County employees, which in turn creates theopportunity for discrimination to infect the system. Id. They also testified to specific incidents ofdiscrimination, for example, that MBE/WBEs complained of receiving lengthier punch lists than theirnon-MBE/WBE counterparts. Id. They also testified that MBE/WBEs encounter difficulties inobtaining bonding and financing. Id.The MBE/WBE contractors and subcontractors testified to numerous incidents of perceiveddiscrimination in the Dade County construction market, including:Situations in which a project foreman would refuse to deal directly with a black orfemale firm owner, instead preferring to deal with a white employee; instances inwhich an MWBE owner knew itself to be the low bidder on a subcontracting project,but was not awarded the job; instances in which a low bid by an MWBE was“shopped” to solicit even lower bids from non-MWBE firms; instances in which anMWBE owner received an invitation to bid on a subcontract within a day of the biddue date, together with a “letter of unavailability” for the MWBE owner to sign in
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order to obtain a waiver from the County; and instances in which an MWBEsubcontractor was hired by a prime contractor, but subsequently was replaced with anon-MWBE subcontractor within days of starting work on the project.
Id. at 924-25.Finally, the County submitted a study prepared by Dr. Joe E. Feagin, comprised of interviews of 78certified black-owned construction firms. Id. at 925. The interviewees reported similar instances ofperceived discrimination, including: “difficulty in securing bonding and financing; slow payment bygeneral contractors; unfair performance evaluations that were tainted by racial stereotypes; difficultyin obtaining information from the County on contracting processes; and higher prices on equipmentand supplies than were being charged to non-MBE/WBE firms.” Id.The Eleventh Circuit found that numerous black- and some female-owned construction firms in DadeCounty perceived that they were the victims of discrimination and two County employees alsobelieved that discrimination could taint the County’s construction contracting process. Id. However,such anecdotal evidence is helpful “only when it [is] combined with and reinforced by sufficientlyprobative statistical evidence.” Id. In her plurality opinion in Croson, Justice O’Connor found that“evidence of a pattern of individual discriminatory acts can, if supported by appropriate statistical
proof, lend support to a local government’s determination that broader remedial relief is justified.”
Id., quoting Croson, 488 U.S. at 509 (emphasis added by the Eleventh Circuit). Accordingly, theEleventh Circuit held that “anecdotal evidence can play an important role in bolstering statisticalevidence, but that only in the rare case will anecdotal evidence suffice standing alone.” Id. at 925. TheEleventh Circuit also cited to opinions from the Third, Ninth and Tenth Circuits as supporting thesame proposition. Id. at 926. The Eleventh Circuit affirmed the decision of the district court enjoiningthe continued operation of the MBE/WBE programs because they did not rest on a “constitutionallysufficient evidentiary foundation.” Id.Although the Eleventh Circuit determined that the MBE/WBE program did not survive constitutionalmuster due to the absence of a sufficient evidentiary foundation, the Eleventh Circuit proceeded withthe second prong of the strict scrutiny analysis of determining whether the MBE/WBE programswere narrowly tailored (BBE and HBE programs) or substantially related (WBE program) to thelegitimate government interest they purported to serve, i.e., “remedying the effects of present andpast discrimination against blacks, Hispanics, and women in the Dade County construction market.”
Id.
Narrow tailoring. “The essence of the ‘narrowly tailored’ inquiry is the notion that explicitly racialpreferences … must only be a ‘last resort’ option.” Id., quoting Hayes v. North Side Law Enforcement
Officers Ass’n, 10 F.3d 207, 217 (4th Cir. 1993) and citing Croson, 488 U.S. at 519 (Kennedy, J.,concurring in part and concurring in the judgment) (“[T]he strict scrutiny standard … forbids the useof even narrowly drawn racial classifications except as a last resort.”).The Eleventh Circuit has identified four factors to evaluate whether a race- or ethnicity-consciousaffirmative action program is narrowly tailored: (1) “the necessity for the relief and the efficacy ofalternative remedies; (2) the flexibility and duration of the relief; (3) the relationship of numericalgoals to the relevant labor market; and (4) the impact of the relief on the rights of innocent third
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parties.” Id. at 927, citing Ensley Branch, 31 F.3d at 1569. The four factors provide “a useful analyticalstructure.” Id. at 927. The Eleventh Circuit focused only on the first factor in the present case“because that is where the County’s MBE/WBE programs are most problematic.” Id.The Eleventh Circuitflatly reject[ed] the County’s assertion that ‘given a strong basis in evidence of a race-based problem, a race-based remedy is necessary.’ That is simply not the law. If arace-neutral remedy is sufficient to cure a race-based problem, then a race-consciousremedy can never be narrowly tailored to that problem.” Id., citing Croson, 488 U.S. at507 (holding that affirmative action program was not narrowly tailored where “theredoes not appear to have been any consideration of the use of race-neutral means toincrease minority business participation in city contracting”) … Supreme Courtdecisions teach that a race-conscious remedy is not merely one of many equallyacceptable medications the government may use to treat a race-based problem.Instead, it is the strongest of medicines, with many potential side effects, and must bereserved for those severe cases that are highly resistant to conventional treatment.
Id. at 927.The Eleventh Circuit held that the County “clearly failed to give serious and good faith considerationto the use of race- and ethnicity-neutral measures.” Id. Rather, the determination of the necessity toestablish the MWBE programs was based upon a conclusory legislative statement as to its necessity,which in turn was based upon an “equally conclusory analysis” in the Brimmer study, and a reportthat the SBA only was able to direct 5 percent of SBA financing to black-owned businesses between1968-1980. Id.The County admitted, and the Eleventh Circuit concluded, that the County failed to give anyconsideration to any alternative to the HBE affirmative action program. Id. at 928. Moreover, theEleventh Circuit found that the testimony of the County’s own witnesses indicated the viability ofrace- and ethnicity-neutral measures to remedy many of the problems facing black- and Hispanic-owned construction firms. Id. The County employees identified problems, virtually all of which wererelated to the County’s own processes and procedures, including: “the decentralized Countycontracting system, which affords a high level of discretion to County employees; the complexity ofCounty contract specifications; difficulty in obtaining bonding; difficulty in obtaining financing;unnecessary bid restrictions; inefficient payment procedures; and insufficient or inefficient exchangeof information.” Id. The Eleventh Circuit found that the problems facing MBE/WBE contractors were“institutional barriers” to entry facing every new entrant into the construction market, and wereperhaps affecting the MBE/WBE contractors disproportionately due to the “institutional youth” ofblack- and Hispanic-owned construction firms. Id. “It follows that those firms should be helped themost by dismantling those barriers, something the County could do at least in substantial part.” Id.The Eleventh Circuit noted that the race- and ethnicity-neutral options available to the Countymirrored those available and cited by Justice O’Connor in Croson:
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[T]he city has at its disposal a whole array of race-neutral measures to increase theaccessibility of city contracting opportunities to small entrepreneurs of all races.Simplification of bidding procedures, relaxation of bonding requirements, andtraining and financial aid for disadvantaged entrepreneurs of all races would openthe public contracting market to all those who have suffered the effects of pastsocietal discrimination and neglect … The city may also act to prohibit discriminationin the provision of credit or bonding by local suppliers and banks.
Id., quoting Croson, 488 U.S. at 509-10. The Eleventh Circuit found that except for some “half-heartedprograms” consisting of “limited technical and financial aid that might benefit BBEs and HBEs,” theCounty had not “seriously considered” or tried most of the race- and ethnicity-neutral alternativesavailable. Id. at 928. “Most notably … the County has not taken any action whatsoever to ferret outand respond to instances of discrimination if and when they have occurred in the County’s owncontracting process.” Id.The Eleventh Circuit found that the County had taken no steps to “inform, educate, discipline, orpenalize” discriminatory misconduct by its own employees. Id. at 929. Nor had the County passed anylocal ordinances expressly prohibiting discrimination by local contractors, subcontractors, suppliers,bankers, or insurers. Id. “Instead of turning to race- and ethnicity-conscious remedies as a last resort,the County has turned to them as a first resort.” Accordingly, the Eleventh Circuit held that even if theBBE and HBE programs were supported by the requisite evidentiary foundation, they violated theEqual Protection Clause because they were not narrowly tailored. Id.
Substantial relationship. The Eleventh Circuit held that due to the relaxed “substantial relationship”standard for gender-conscious programs, if the WBE program rested upon a sufficient evidentiaryfoundation, it could pass the substantial relationship requirement. Id. However, because it did notrest upon a sufficient evidentiary foundation, the WBE program could not pass constitutional muster.
Id.For all of the foregoing reasons, the Eleventh Circuit affirmed the decision of the district courtdeclaring the MBE/WBE programs unconstitutional and enjoining their continued operation.
11. Contractor’s Association of E. Pennsylvania v. City of Philadelphia, 91 F.3d 586 (3d
Cir. 1996). The City of Philadelphia (City) and intervening defendant United Minority
Enterprise Associates (UMEA) appealed from the district court’s judgment declaring
that the City’s DBE/MBE/WBE program for black construction contractors, violated the
Equal Protection rights of the Contractors Association of Eastern Pennsylvania (CAEP)
and eight other contracting associations (Contractors). The Third Circuit affirmed the
district court that the Ordinance was not narrowly tailored to serve a compelling state
interest. 91 F. 3d 586, 591 (3d Cir. 1996), affirming, Contractors Ass’n of Eastern Pa. v.
City of Philadelphia, 893 F.Supp. 419 (E.D.Pa.1995).

The Ordinance. The City’s Ordinance sought to increase the participation of “disadvantaged businessenterprises” (DBEs) in City contracting. Id. at 591. DBEs are businesses defined as those at least 51percent owned by “socially and economically disadvantaged” persons. “Socially and economicallydisadvantaged” persons are, in turn, defined as “individuals who have ... been subjected to racial,
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sexual or ethnic prejudice because of their identity as a member of a group or differential treatmentbecause of their handicap without regard to their individual qualities, and whose ability to competein the free enterprise system has been impaired due to diminished capital and credit opportunities ascompared to others in the same business area who are not socially disadvantaged. Id. The ThirdCircuit found in Contractors Ass’n of Eastern Pa. v. City of Philadelphia, 6 F.3d 990, 999 (3d Cir.1993)(Contractors II), this definition “includes only individuals who are both victims of prejudice based onstatus and economically deprived.” Businesses majority-owned by racial minorities (minoritybusiness enterprises or MBEs) and women are rebuttably presumed to be DBEs, but businesses thatwould otherwise qualify as DBEs are rebuttably presumed not to be DBEs if they have received morethan $5 million in City contracts. Id. at 591-592.The Ordinance set participation “goals” for different categories of DBEs: racial minorities (15%),women (10%) and handicapped (2%). Id. at 592. These percentage goals were percentages of thetotal dollar amount spent by the City in each of the three contract categories: vending contracts,construction contracts, and personal and professional service contracts. Dollars received by DBE
subcontractors in connection with City financed prime contracts are counted towards the goals aswell as dollars received by DBE prime contractors. Id.Two different strategies were authorized. When there were sufficient DBEs qualified to perform aCity contract to ensure competitive bidding, a contract could be let on a sheltered market basis—i.e.,only DBEs will be permitted to bid. In other instances, the contract would be let on a non-shelteredbasis—i.e., any firm may bid—with the goals requirements being met through subcontracting. Id. at592 The sheltered market strategy saw little use. It was attempted on a trial basis, but there were toofew DBEs in any given area of expertise to ensure reasonable prices, and the program wasabandoned. Id. Evidence submitted by the City indicated that no construction contract was let on asheltered market basis from 1988 to 1990, and there was no evidence that the City had since pursuedthat approach. Id. Consequently, the Ordinance’s participation goals were achieved almost entirely byrequiring that prime contractors subcontract work to DBEs in accordance with the goals. Id.The Court stated that the significance of complying with the goals is determined by a series ofpresumptions. Id. at 593. Where at least one bidding contractor submitted a satisfactory Schedule forParticipation, it was presumed that all contractors who did not submit a satisfactory Schedule did notexert good faith efforts to meet the program goals, and the “lowest responsible, responsivecontractor” received the contract. Id. Where none of the bidders submitted a satisfactory Schedule, itwas presumed that all but the bidder who proposed “the highest goals” of DBE participation at a“reasonable price” did not exert good faith efforts, and the contract was awarded to the “lowest,responsible, responsive contractor” who was granted a Waiver and proposed the highest level of DBEparticipation at a reasonable price. Id. Non-complying bidders in either situation must rebut thepresumption in order to secure a waiver.
Procedural History. This appeal is the third appeal to consider this challenge to the Ordinance. On thefirst appeal, the Third Circuit affirmed the district court’s ruling that the Contractors had standing tochallenge the set-aside program, but reversed the grant of summary judgment in their favor becauseUMEA had not been afforded a fair opportunity to develop the record. Id. at 593 citing Contractors
Ass’n of Eastern Pa. v. City of Philadelphia, 945 F.2d 1260 (3d Cir.1991) (Contractors I ).



FINAL REPORT APPENDIX B, PAGE 161

On the second appeal, the Third Circuit reviewed a second grant of summary judgment for theContractors. Id., citing Contractors II, 6 F.3d 990. The Court in that appeal concluded that theContractors had standing to challenge the program only as it applied to the award of constructioncontracts, and held that the pre-enactment evidence available to the City Council in 1982 did “notprovide a sufficient evidentiary basis” for a conclusion that there had been discrimination againstwomen and minorities in the construction industry. Id. citing, 6 F.3d at 1003. The Court further held,however, that evidence of discrimination obtained after 1982 could be considered in determiningwhether there was a sufficient evidentiary basis for the Ordinance. Id.In the second appeal, 6 F.3d 990 (3d. Cir. 1993), after evaluating both the pre-enactment and post-enactment evidence in the summary judgment record, the Court affirmed the grant of summaryjudgment insofar as it declared to be unconstitutional those portions of the program requiring set-asides for women and non-black minority contractors. Id. at 594. The Court also held that the 2percent set-aside for the handicapped passed rational basis review and ordered the court to entersummary judgment for the City with respect to that portion of the program. Id. In addition, the Courtconcluded that the portions of the program requiring a set-aside for black contractors could standonly if they met the “strict scrutiny” standard of Equal Protection review and that the record reflecteda genuine issue of material fact as to whether they were narrowly tailored to serve a compellinginterest of the City as required under that standard. Id.This third appeal followed a nine-day bench trial and a resolution by the district court of the issuesthus presented. That trial and this appeal thus concerned only the constitutionality of the Ordinance’spreferences for black contractors. Id.

Trial. At trial, the City presented a study done in 1992 after the filing of this suit, which was reflectedin two pretrial affidavits by the expert study consultant and his trial testimony. Id. at 594. The core ofhis analysis concerning discrimination by the City centered on disparity indices prepared using datafrom fiscal years 1979–81. The disparity indices were calculated by dividing the percentage of all Cityconstruction dollars received by black construction firms by their percentage representation amongall area construction firms, multiplied by 100.The consultant testified that the disparity index for black construction firms in the Philadelphiametropolitan area for the period studied was about 22.5. According to the consultant, the smaller theresulting figure was, the greater the inference of discrimination, and he believed that 22.5 was adisparity attributable to discrimination. Id. at 595. A number of witnesses testified to discriminationin City contracting before the City Council, prior to the enactment of the Ordinance, and theconsultant testified that his statistical evidence was corroborated by their testimony. Id. at 595.Based on information provided in an affidavit by a former City employee (John Macklin), the studyconsultant also concluded that black representation in contractor associations wasdisproportionately low in 1981 and that between 1979 and 1981 black firms had received nosubcontracts on City-financed construction projects. Id. at 595. The City also offered evidenceconcerning two programs instituted by others prior to 1982 which were intended to remedy theeffects of discrimination in the construction industry but which, according to the City, had beenunsuccessful. Id. The first was the Philadelphia Plan, a program initiated in the late 1960s to increasethe hiring of minorities on public construction sites.
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The second program was a series of programs implemented by the Philadelphia Urban Coalition, anon-profit organization (Urban Coalition programs). These programs were established around 1970,and offered loans, loan guarantees, bonding assistance, training, and various forms of non-financialassistance concerning the management of a construction firm and the procurement of publiccontracts. Id. According to testimony from a former City Council member and others, neither programsucceeded in eradicating the effects of discrimination. Id.The City pointed to the waiver and exemption sections of the Ordinance as proof that there wasadequate flexibility in its program. The City contended that its 15 percent goal was appropriate. TheCity maintained that the goal of 15 percent may be required to account for waivers and exemptionsallowed by the City, was a flexible goal rather than a rigid quota in light of the waivers andexemptions allowed by the Ordinance, and was justified in light of the discrimination in theconstruction industry. Id. at 595.The Contractors presented testimony from an expert witness challenging the validity and reliabilityof the study and its conclusions, including, inter alia, the data used, the assumptions underlying thestudy, and the failure to include federally-funded contracts let through the City ProcurementDepartment. Id. at 595. The Contractors relied heavily on the legislative history of the Ordinance,pointing out that it reflected no identification of any specific discrimination against black contractorsand no data from which a Council person could find that specific discrimination against blackcontractors existed or that it was an appropriate remedy for any such discrimination. Id. at 595 Theypointed as well to the absence of any consideration of race-neutral alternatives by the City Councilprior to enacting the Ordinance. Id. at 596.On cross-examination, the Contractors elicited testimony that indicated that the Urban Coalitionprograms were relatively successful, which the Court stated undermined the contention that race-based preferences were needed. Id. The Contractors argued that the 15 percent figure must havebeen simply picked from the air and had no relationship to any legitimate remedial goal because theCity Council had no evidence of identified discrimination before it. Id.At the conclusion of the trial, the district court made findings of fact and conclusions of law. Itdetermined that the record reflected no “strong basis in evidence” for a conclusion thatdiscrimination against black contractors was practiced by the City, non-minority prime contractors,or contractors associations during any relevant period. Id. at 596 citing, 893 F.Supp. at 447. The courtalso determined that the Ordinance was “not ‘narrowly tailored’ to even the perceived objectivedeclared by City Council as the reason for the Ordinance.” Id. at 596, citing, 893 F. Supp. at 441.
Burden of Persuasion. The Court held affirmative action programs, when challenged, must besubjected to “strict scrutiny” review. Id. at 596. Accordingly, a program can withstand a challengeonly if it is narrowly tailored to serve a compelling state interest. The municipality has a compellingstate interest that can justify race-based preferences only when it has acted to remedy identifiedpresent or past discrimination in which it engaged or was a “passive participant;” race-basedpreferences cannot be justified by reference to past “societal” discrimination in which themunicipality played no material role. Id. Moreover, the Court found the remedy must be tailored tothe discrimination identified. Id.
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The Court said that a municipality must justify its conclusions regarding discrimination in connectionwith the award of its construction contracts and the necessity for a remedy of the scope chosen. Id. at597. While this does not mean the municipality must convince a court of the accuracy of itsconclusions, the Court stated that it does mean the program cannot be sustained unless there is astrong basis in evidence for those conclusions. Id. The party challenging the race-based preferencescan succeed by showing either (1) the subjective intent of the legislative body was not to remedy racediscrimination in which the municipality played a role, or (2) there is no “strong basis in evidence”for the conclusions that race-based discrimination existed and that the remedy chosen was necessary.
Id.The Third Circuit noted it and other courts have concluded that when the race-based classifications ofan affirmative action plan are challenged, the proponents of the plan have the burden of comingforward with evidence providing a firm basis for inferring that the legislatively identifieddiscrimination in fact exists or existed and that the race-based classifications are necessary to remedythe effects of the identified discrimination. Id. at 597. Once the proponents of the program meet thisburden of production, the opponents of the program must be permitted to attack the tenderedevidence and offer evidence of their own tending to show that the identified discrimination did ordoes not exist and/or that the means chosen as a remedy do not “fit” the identified discrimination. Id.Ultimately, however, the Court found that plaintiffs challenging the program retain the burden ofpersuading the district court that a violation of the Equal Protection Clause has occurred. Id. at 597.This means that the plaintiffs bear the burden of persuading the court that the race-basedpreferences were not intended to serve the identified compelling interest or that there is no strongbasis in the evidence as a whole for the conclusions the municipality needed to have reached withrespect to the identified discrimination and the necessity of the remedy chosen. Id.The Court explained the significance of the allocation of the burden of persuasion differs dependingon the theory of constitutional invalidity that is being considered. If the theory is that the race-basedpreferences were adopted by the municipality with an intent unrelated to remedying its pastdiscrimination, the plaintiff has the burden of convincing the court that the identified remedialmotivation is a pretext and that the real motivation was something else. Id. at 597. As noted in
Contractors II, the Third Circuit held the burden of persuasion here is analogous to the burden ofpersuasion in Title VII cases. Id. at 598, citing, 6 F.3d at 1006. The ultimate issue under this theory isone of fact, and the burden of persuasion on that ultimate issue can be very important. Id.The Court said the situation is different when the plaintiff’s theory of constitutional invalidity is that,although the municipality may have been thinking of past discrimination and a remedy therefor, itsconclusions with respect to the existence of discrimination and the necessity of the remedy chosenhave no strong basis in evidence. In such a situation, when the municipality comes forward withevidence of facts alleged to justify its conclusions, the Court found that the plaintiff has the burden ofpersuading the court that those facts are not accurate. Id. The ultimate issue as to whether a strongbasis in evidence exists is an issue of law, however. The burden of persuasion in the traditional senseplays no role in the court’s resolution of that ultimate issue. Id.The Court held the district court’s opinion explicitly demonstrates its recognition that the plaintiffsbore the burden of persuading it that an equal protection violation occurred. Id. at 598. The Court
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found the district court applied the appropriate burdens of production and persuasion, conducted therequired evaluation of the evidence, examined the credited record evidence as a whole, andconcluded that the “strong basis in evidence” for the City’s position did not exist. Id.

Three forms of discrimination advanced by the City. The Court pointed out that several distinctforms of racial discrimination were advanced by the City as establishing a pattern of discriminationagainst minority contractors. The first was discrimination by prime contractors in the awarding ofsubcontracts. The second was discrimination by contractor associations in admitting members. Thethird was discrimination by the City in the awarding of prime contracts. The City and UMEA arguedthat the City may have “passively participated” in the first two forms of discrimination. Id. at 599.
A. The evidence of discrimination by private prime contractors. One of the City’s theories is thatdiscrimination by prime contractors in the selection of subcontractors existed and may be remediedby the City. The Court noted that as Justice O’Connor observed in Croson: if the city could show that ithad essentially become a “passive participant” in a system of racial exclusion practiced by elements ofthe local construction industry, ... the city could take affirmative steps to dismantle such a system. It isbeyond dispute that any public entity ... has a compelling government interest in assuring that publicdollars ... do not serve to finance the evil of private prejudice. Id. at 599, citing, 488 U.S. at 492.The Court found the disparity study focused on just one aspect of the Philadelphia constructionindustry—the award of prime contracts by the City. Id. at 600. The City’s expert consultantacknowledged that the only information he had about subcontracting came from an affidavit of oneperson, John Macklin, supplied to him in the course of his study. As he stated on cross-examination, “Ihave made no presentation to the Court as to participation by black minorities or blacks insubcontracting.” Id. at 600. The only record evidence with respect to black participation in thesubcontracting market comes from Mr. Macklin who was a member of the MBEC staff and aproponent of the Ordinance. Id. Based on a review of City records, found by the district court to be“cursory,” Mr. Macklin reported that not a single subcontract was awarded to minoritysubcontractors in connection with City-financed construction contracts during fiscal years 1979through 1981. The district court did not credit this assertion. Id.Prior to 1982, for solely City-financed projects, the City did not require subcontractors to prequalify,did not keep consolidated records of the subcontractors working on prime contracts let by the City,and did not record whether a particular contractor was an MBE. Id. at 600. To prepare a reportconcerning the participation of minority businesses in public works, Mr. Macklin examined therecords at the City’s Procurement Department. The department kept procurement logs, projectengineer logs, and contract folders. The subcontractors involved in a project were only listed in theengineer’s log. The court found Mr. Macklin’s testimony concerning his methodology was hesitantand unclear, but it does appear that he examined only 25 to 30 percent of the project engineer logs,and that his only basis for identifying a name in that segment of the logs as an MBE was his personalmemory of the information he had received in the course of approximately a year of work with theOMO that certified minority contractors. Id. The Court quoted the district court finding as to Macklin’stestimony:Macklin] went to the contract files and looked for contracts in excess of $30,000.00 that in his viewappeared to provide opportunities for subcontracting. (Id. at 13.) With that information, Macklin
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examined some of the project engineer logs for those projects to determine whether minoritysubcontractors were used by the prime contractors. (Id.) Macklin did not look at every availableproject engineer log. (Id.) Rather, he looked at a random 25 to 30 percent of all the project engineerlogs. (Id.) As with his review of the Procurement Department log, Macklin determined that a minoritysubcontractor was used on the project only if he personally recognized the firm to be a minority. (Id.)Quite plainly, Macklin was unable to determine whether minorities were used on the remaining 65 to70 percent of the projects that he did not review. When questioned whether it was possible thatminority subcontractors did perform work on some City public works projects during fiscal years1979 to 1981, and that he just did not see them in the project logs that he looked at, Macklinanswered “it is a very good possibility.” 893 F.Supp. at 434.
Id. at 600.The district court found two other portions of the record significant on this point. First, during thetrial, the City presented Oscar Gaskins (“Gaskins”), former general counsel to the General andSpecialty Contractors Association of Philadelphia (“GASCAP”) and the Philadelphia Urban Coalition, totestify about minority participation in the Philadelphia construction industry during the 1970s andearly 1980s. Gaskins testified that, in his opinion, black contractors are still being subjected to racialdiscrimination in the private construction industry, and in subcontracting within the City limits.However, the Court pointed out, when Gaskins was asked by the district court to identify even oneinstance where a minority contractor was denied a private contract or subcontract after submittingthe lowest bid, Gaskins was unable to do so. Id. at 600-601.Second, the district court noted that since 1979 the City’s “standard requirements warn [would-beprime contractors] that discrimination will be deemed a ‘substantial breach’ of the public workscontract which could subject the prime contractor to an investigation by the Commission and, ifwarranted, fines, penalties, termination of the contract and forfeiture of all money due.” Like theSupreme Court in Croson, the Court stated the district court found significant the City’s inability topoint to any allegations that this requirement was being violated. Id. at 601.The Court held the district court did not err by declining to accept Mr. Macklin’s conclusion that therewere no subcontracts awarded to black contractors in connection with City-financed constructioncontracts in fiscal years 1979 to 1981. Id. at 601. Accepting that refusal, the Court agreed with thedistrict court’s conclusion that the record provides no firm basis for inferring discrimination byprime contractors in the subcontracting market during that period. Id.

B. The evidence of discrimination by contractor associations. The Court stated that a city may seekto remedy discrimination by local trade associations to prevent its passive participation in a systemof private discrimination. Evidence of “extremely low” membership by MBEs, standing by itself,however, is not sufficient to support remedial action; the city must “link [low MBE membership] tothe number of local MBEs eligible for membership.” Id. at 601.The City’s expert opined that there was statistically low representation of eligible MBEs in the localtrade associations. He testified that, while numerous MBEs were eligible to join these associations,three such associations had only one MBE member, and one had only three MBEs. In concluding thatthere were many eligible MBEs not in the associations, however, he again relied entirely upon the
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work of Mr. Macklin. The district court rejected the expert’s conclusions because it found his relianceon Mr. Macklin’s work misplaced. Id. at 601. Mr. Macklin formed an opinion that a listed number ofMBE and WBE firms were eligible to be members of the plaintiff Associations. Id. Because Mr. Macklindid not set forth the criteria for association membership and because the OMO certification list didnot provide any information about the MBEs and WBEs other than their names and the fact that theywere such, the Court found the district court was without a basis for evaluating Mr. Macklin’sopinions. Id.On the other hand, the district court credited “the uncontroverted testimony of John Smith [a formergeneral manager of the CAEP and member of the MBEC] that no black contractor who has everapplied for membership in the CAEP has been denied.” Id. at 601 citing, 893 F.Supp. at 440. The Courtpointed out the district court noted as well that the City had not “identified even a single blackcontractor who was eligible for membership in any of the plaintiffs’ associations, who applied formembership, and was denied.” Id. at 601, quoting, 893 F.Supp at 441.The Court held that given the City’s failure to present more than the essentially unexplained opinionof Mr. Macklin, the opposing, uncontradicted testimony of Mr. Smith, and the failure of anyone toidentify a single victim of the alleged discrimination, it was appropriate for the district court toconclude that a constitutionally sufficient basis was not established in the evidence. Id. at 601. TheCourt found that even if it accepted Mr. Macklin’s opinions, however, it could not hold that theOrdinance was justified by that discrimination. Id. at 602. Racial discrimination can justify a race-based remedy only if the City has somehow participated in or supported that discrimination. Id. TheCourt said that this record would not support a finding that this occurred. Id.Contrary to the City’s argument, the Court stated nothing in Croson suggests that awarding contractspursuant to a competitive bidding scheme and without reference to association membership couldalone constitute passive participation by the City in membership discrimination by contractorassociations. Id. Prior to 1982, the City let construction contracts on a competitive bid basis. It did notrequire bidders to be association members, and nothing in the record suggests that it otherwisefavored the associations or their members. Id.

C. The evidence of discrimination by the City. The Court found the record provided substantiallymore support for the proposition that there was discrimination on the basis of race in the award ofprime contracts by the City in the fiscal 1979–1981 period. Id. The Court also found the Contractors’critique of that evidence less cogent than did the district court. Id.The centerpiece of the City’s evidence was its expert’s calculation of disparity indices which gauge thedisparity in the award of prime contracts by the City. Id. at 602. Following Contractors II, the expertcalculated a disparity index for black construction firms of 11.4, based on a figure of 114 such firmsavailable to perform City contracts. At trial, he recognized that the 114 figure included blackengineering and architecture firms, so he recalculated the index, using only black construction firms(i.e., 57 firms). This produced a disparity index of 22.5. Thus, based on this analysis, blackconstruction firms would have to have received approximately 4.5 times more public works dollarsthan they did receive in order to have achieved an amount proportionate to their representationamong all construction firms. The expert found the disparity sufficiently large to be attributable todiscrimination against black contractors. Id.
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The district court found the study did not provide a strong basis in evidence for an inference ofdiscrimination in the prime contract market. It reached this conclusion primarily for three reasons.The study, in the district court’s view, (1) did not take into account whether the black constructionfirms were qualified and willing to perform City contracts; (2) mixed statistical data from differentsources; and (3) did not account for the “neutral” explanation that qualified black firms were toopreoccupied with large, federally-assisted projects to perform City projects. Id. at 602-3.The Court said the district court was correct in concluding that a statistical analysis should focus onthe minority population capable of performing the relevant work. Id. at 603. As Croson indicates,“[w]hen special qualifications are required to fill particular jobs, comparisons to the generalpopulation (rather than to the smaller group of individuals who possess the necessary qualifications)may have little probative value.” Id., citing, 488 U.S. at 501. In Croson and other cases, the Courtpointed out, however, the discussion by the Supreme Court concerning qualifications came in thecontext of a rejection of an analysis using the percentage of a particular minority in the generalpopulation. Id.The issue of qualifications can be approached at different levels of specificity, however, the Courtstated, and some consideration of the practicality of various approaches is required. An analysis isnot devoid of probative value, the Court concluded, simply because it may theoretically be possible toadopt a more refined approach. Id. at 603.To the extent the district court found fault with the analysis for failing to limit its consideration tothose black contractors “willing” to undertake City work, the Court found its criticism moreproblematic. Id. at 603. In the absence of some reason to believe otherwise, the Court said one cannormally assume that participants in a market with the ability to undertake gainful work will be“willing” to undertake it. Moreover, past discrimination in a marketplace may provide reason tobelieve the minorities who would otherwise be willing are discouraged from trying to secure thework. Id. at 603.The Court stated that it seemed a substantial overstatement to assert that the study failed to take intoaccount the qualifications and willingness of black contractors to participate in public works. Id. at603. During the time period in question, fiscal years 1979–81, those firms seeking to bid on Citycontracts had to prequalify for each and every contract they bid on, and the criteria could be setdifferently from contract to contract. Id. The Court said it would be highly impractical to review thehundreds of contracts awarded each year and compare them to each and every MBE. Id. The expertchose instead to use as the relevant minority population the black firms listed in the 1982 OMODirectory. The Court found this would appear to be a reasonable choice that, if anything, may havebeen on the conservative side. Id.When a firm applied to be certified, the OMO required it to detail its bonding experience, priorexperience, the size of prior contracts, number of employees, financial integrity, and equipmentowned. Id. at 603. The OMO visited each firm to substantiate its claims. Although this additionalinformation did not go into the final directory, the OMO was confident that those firms on the listwere capable of doing the work required on large scale construction projects. Id.
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The Contractors point to the small number of black firms that sought to prequalify for City-fundedcontracts as evidence that black firms were unwilling to work on projects funded solely by the City.
Id. at 603. During the time period in question, City records showed that only seven black firms soughtto prequalify, and only three succeeded in prequalifying. The Court found it inappropriate, however,to conclude that this evidence undermines the inference of discrimination. As the expert indicated inhis testimony, the Court noted, if there has been discrimination in City contracting, it is to be expectedthat black firms may be discouraged from applying, and the low numbers may tend to corroboratethe existence of discrimination rather than belie it. The Court stated that in a sense, to weigh thisevidence for or against either party required it to presume the conclusion to be proved. Id. at 604.The Court found that while it was true that the study “mixed data,” the weight given that fact by thedistrict court seemed excessive. Id. at 604. The study expert used data from only two sources incalculating the disparity index of 22.5. He used data that originated from the City to determine thetotal amount of contract dollars awarded by the City, the amount that went to MBEs, and the numberof black construction firms. Id. He “mixed” this with data from the Bureau of the Census concerningthe number of total construction firms in the Philadelphia Standard Metropolitan Statistical Area(PSMSA). The data from the City is not geographically bounded to the same extent that the Censusinformation is. Id. Any firm could bid on City work, and any firm could seek certification from theOMO.Nevertheless, the Court found that due to the burdens of conducting construction at a distantlocation, the vast majority of the firms were from the Philadelphia region and the Census data offers areasonable approximation of the total number of firms that might vie for City contracts. Id. Althoughthere is a minor mismatch in the geographic scope of the data, given the size of the disparity indexcalculated by the study, the Court was not persuaded that it was significant. Id. at 604.Considering the use of the OMO Directory and the Census data, the Court found that the index of 22.5may be a conservative estimate of the actual disparity. Id. at 604. While the study used a figure forblack firms that took into account qualifications and willingness, it used a figure for total firms thatdid not. Id. If the study under-counted the number of black firms qualified and willing to undertakeCity construction contracts or over-counted the total number of firms qualified and willing toundertake City construction contracts, the actual disparity would be greater than 22.5. Id. Further,while the study limited the index to black firms, the study did not similarly reduce the dollarsawarded to minority firms. The study used the figure of $667,501, which represented the totalamount going to all MBEs. If minorities other than blacks received some of that amount, the actualdisparity would again be greater. Id. at 604.The Court then considered the district court’s suggestion that the extensive participation of blackfirms in federally-assisted projects, which were also procured through the City’s Procurement Office,accounted for their low participation in the other construction contracts awarded by the City. Id. TheCourt found the district court was right in suggesting that the availability of substantial amounts offederally funded work and the federal set-aside undoubtedly had an impact on the number of blackcontractors available to bid on other City contracts. Id. at 605.The extent of that impact, according to the Court, was more difficult to gauge, however. That such animpact existed does not necessarily mean that the study’s analysis was without probative force. Id. at
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605. If, the Court noted for example, one reduced the 57 available black contractors by the 20 to 22that participated in federally assisted projects in fiscal years 1979–81 and used 35 as a fairapproximation of the black contractors available to bid on the remaining City work, the study’sanalysis produces a disparity index of 37, which the Court found would be a disparity that stillsuggests a substantial under-participation of black contractors among the successful bidders on Cityprime contracts. Id.The court in conclusion stated whether this record provided a strong basis in evidence for aninference of discrimination in the prime contract market “was a close call.” Id. at 605. In the finalanalysis, however, the Court held it was a call that it found unnecessary to make, and thus it chose notto make it. Id. Even assuming that the record presents an adequately firm basis for that inference, theCourt held the judgment of the district court must be affirmed because the Ordinance was clearly notnarrowly tailored to remedy that discrimination. Id.

Narrowly Tailored. The Court said that strict scrutiny review requires it to examine the “fit” betweenthe identified discrimination and the remedy chosen in an affirmative action plan. Croson teaches thatthere must be a strong basis in evidence not only for a conclusion that there is, or has been,discrimination, but also for a conclusion that the particular remedy chosen is made “necessary” bythat discrimination. Id. at 605. The Court concluded that issue is shaped by its prior conclusionsregarding the absence of a strong basis in evidence reflecting discrimination by prime contractors inselecting subcontractors and by contractor associations in admitting members. Id. at 606.This left as a possible justification for the Ordinance only the assumption that the record provided astrong basis in evidence for believing the City discriminated against black contractors in the award ofprime contracts during fiscal years 1979 to 1981. Id. at 606. If the remedy reflected in the Ordinancecannot fairly be said to be necessary in light of the assumed discrimination in awarding primeconstruction projects, the Court said that the Ordinance cannot stand. The Court held, as did thedistrict court, that the Ordinance was not narrowly tailored. Id.

A. Inclusion of preferences in the subcontracting market. The Court found the primary focus of theCity’s program was the market for subcontracts to perform work included in prime contractsawarded by the City. Id. at 606. While the program included authorization for the award of primecontracts on a “sheltered market” basis, that authorization had been sparsely invoked by the City. Itsgoal with respect to dollars for black contractors had been pursued primarily through requiring thatbidding prime contractors subcontract to black contractors in stipulated percentages. Id. The 15percent participation goal and the system of presumptions, which in practice required non-blackcontractors to meet the goal on virtually every contract, the Court found resulted in a 15 percent set-aside for black contractors in the subcontracting market. Id.Here, as in Croson, the Court stated “[t]o a large extent, the set aside of subcontracting dollars seemsto rest on the unsupported assumption that white contractors simply will not hire minority firms.” Id.at 606, citing, 488 U.S. at 502 . Here, as in Croson, the Court found there is no firm evidentiary basisfor believing that non-minority contractors will not hire black subcontractors. Id. Rather, the Courtconcluded the evidence, to the extent it suggests that racial discrimination had occurred, suggesteddiscrimination by the City’s Procurement Department against black contractors who were capable ofbidding on prime City construction contracts. Id. To the considerable extent that the program sought
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to constrain decision making by private contractors and favor black participation in thesubcontracting market, the Court held it was ill-suited as a remedy for the discrimination identified.
Id.The Court pointed out it did not suggest that an appropriate remedial program for discrimination bya municipality in the award of primary contracts could never include a component that affects thesubcontracting market in some way. Id. at 606. It held, however, that a program, like Philadelphia’sprogram, which focused almost exclusively on the subcontracting market, was not narrowly tailoredto address discrimination by the City in the market for prime contracts. Id.

B. The amount of the set–aside in the prime contract market. Having decided that the Ordinance isoverbroad in its inclusion of subcontracting, the Court considered whether the 15 percent goal wasnarrowly tailored to address discrimination in prime contracting. Id. at 606. The Court found therecord supported the district court’s findings that the Council’s attention at the time of the originalenactment and at the time of the subsequent extension was focused solely on the percentage ofminorities and women in the general population, and that Council made no effort at either time todetermine how the Ordinance might be drafted to remedy particular discrimination—to achieve, forexample, the approximate market share for black contractors that would have existed, had thepurported discrimination not occurred. Id. at 607. While the City Council did not tie the 15 percentparticipation goal directly to the proportion of minorities in the local population, the Court said thegoal was either arbitrarily chosen or, at least, the Council’s sole reference point was the minoritypercentage in the local population. Id.The Court stated that it was clear that the City, in the entire course of this litigation, had been unableto provide an evidentiary basis from which to conclude that a 15 percent set-aside was necessary toremedy discrimination against black contractors in the market for prime contracts. Id. at 607. Thestudy data indicated that, at most, only 0.7 percent of the construction firms qualified to performCity-financed prime contracts in the 1979–1981 period were black construction firms. Id. at 607.This, the Court found, indicated that the 15 percent figure chosen is an impermissible one. Id.The Court said it was not suggesting that the percentage of the preferred group in the universe ofqualified contractors is necessarily the ceiling for all set-asides. It well may be that some premiumcould be justified under some circumstances. Id. at 608. However, the Court noted that the onlyevidentiary basis in the record that appeared at all relevant to fashioning a remedy for discriminationin the prime contracting market was the 0.7 percent figure. That figure did not provide a strong basisin evidence for concluding that a 15 percent set-aside was necessary to remedy discriminationagainst black contractors in the prime contract market. Id.

C. Program alternatives that are either race–neutral or less burdensome to non–minority
contractors. In holding that the Richmond plan was not narrowly tailored, the Court pointed out, theSupreme Court in Croson considered it significant that race-neutral remedial alternatives wereavailable and that the City had not considered the use of these means to increase minority businessparticipation in City contracting. Id. at 608. It noted, in particular, that barriers to entry like capitaland bonding requirements could be addressed by a race-neutral program of city financing for smallfirms and could be expected to lead to greater minority participation. Nevertheless, such alternatives
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were not pursued or even considered in connection with the Richmond’s efforts to remedy pastdiscrimination. Id.The district court found that the City’s procurement practices created significant barriers to enteringthe market for City-awarded construction contracts. Id. at 608. Small contractors, in particular, weredeterred by the City’s prequalification and bonding requirements from competing in that market. Id.Relaxation of those requirements, the district court found, was an available race-neutral alternativethat would be likely to lead to greater participation by black contractors. No effort was made by theCity, however, to identify barriers to entry in its procurement process and that process was notaltered before or in conjunction with the adoption of the Ordinance. Id.The district court also found that the City could have implemented training and financial assistanceprograms to assist disadvantaged contractors of all races. Id. at 608. The record established thatcertain neutral City programs had achieved substantial success in fulfilling its goals. The district courtconcluded, however, that the City had not supported the programs and had not considered emulatingand/or expanding the programs in conjunction with the adoption of the Ordinance. Id.The Court held the record provided ample support for the finding of the district court thatalternatives to race-based preferences were available in 1982, which would have been either raceneutral or, at least, less burdensome to non-minority contractors. Id. at 609. The Court found the Citycould have lowered administrative barriers to entry, instituted a training and financial assistanceprogram, and carried forward the OMO’s certification of minority contractor qualifications. Id. Therecord likewise provided ample support for the district court’s conclusion that the “City Council wasnot interested in considering race-neutral measures, and it did not do so.” Id. at 609. To the extent theCity failed to consider or adopt these alternatives, the Court held it failed to narrowly tailor itsremedy to prior or existing discrimination against black contractors. Id.The Court found it particularly noteworthy that the Ordinance, since its extension, in 1987, for anadditional 12 years, had been targeted exclusively toward benefiting only minority and womencontractors “whose ability to compete in the free enterprise system has been impaired due todiminished capital and credit opportunities as compared to others in the same business area who arenot socially disadvantaged.” Id. at 609. The City’s failure to consider a race-neutral program designedto encourage investment in and/or credit extension to small contractors or minority contractors, theCourt stated, seemed particularly telling in light of the limited classification of victims ofdiscrimination that the Ordinance sought to favor. Id.

Conclusion. The Court held the remedy provided by the program substantially exceeds the limitedjustification that the record provided. Id. at 609. The program provided race-based preferences forblacks in the market for subcontracts where the Court found there was no strong basis in theevidence for concluding that discrimination occurred. Id. at 610. The program authorized a 15percent set-aside applicable to all prime City contracts for black contractors when, the Courtconcluded there was no basis in the record for believing that such a set-aside of that magnitude wasnecessary to remedy discrimination by the City in that market. Id. Finally, the Court stated the City’sprogram failed to include race-neutral or less burdensome remedial steps to encourage and facilitategreater participation of black contractors, measures that the record showed to be available. Id.
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The Court concluded that a city may adopt race-based preferences only when there is a “strong basisin evidence for its conclusion that [the] remedial action was necessary.” Id. at 610. Only when such abasis exists is there sufficient assurance that the racial classification is not “merely the product ofunthinking stereotypes or a form of racial politics.” Id. at 610. That assurance, the Court held waslacking here, and, accordingly, found that the race-based preferences provided by the Ordinancecould not stand. Id.

12. Contractor’s Association of Eastern Pennsylvania v. City of Philadelphia, 6 F.3d 996
(3d Cir. 1993). An association of construction contractors filed suit challenging, on
equal protection grounds, a city of Philadelphia ordinance that established a set-aside
program for “disadvantaged business enterprises” owned by minorities, women, and
handicapped persons. 6 F.3d. at 993. The United States District Court for the Eastern
District of Pennsylvania, 735 F.Supp. 1274 (E.D. Phila. 1990), granted summary
judgment for the contractors 739 F.Supp. 227, and denied the City’s motion to stay the
injunctive relief. Appeal was taken. The Third Circuit Court of Appeals, 945 F.2d 1260
(3d. Cir. 1991), affirmed in part and vacated in part the district court’s decision. Id. On
remand, the district court again granted summary judgment for the contractors. The
City appealed. The Third Circuit Court of Appeals, held that: (1) the contractors
association had standing, but only to challenge the portions of the ordinance that
applied to construction contracts; (2) the City presented sufficient evidence to
withstand summary judgment with respect to the race and gender preferences; and (3)
the preference for businesses owned by handicapped persons was rationally related to
a legitimate government purpose and, thus, did not violate equal protection. Id.

Procedural history. Nine associations of construction contractors challenged on equal protectiongrounds a City of Philadelphia ordinance creating preferences in City contracting for businessesowned by racial and ethnic minorities, women, and handicapped persons. Id. at 993. The districtcourt granted summary judgment to the Contractors, holding they had standing to bring this lawsuitand invalidating the Ordinance in all respects. Contractors Association v. City of Philadelphia, 735F.Supp. 1274 (E.D.Pa.1990). In an earlier opinion, the Third Circuit affirmed the district court’s rulingon standing, but vacated summary judgment on the merits because the City had outstandingdiscovery requests. Contractors Association v. City of Philadelphia, 945 F.2d 1260 (3d Cir.1991). Onremand after discovery, the district court again entered summary judgment for the Contractors. TheThird Circuit in this case affirmed in part, vacated in part, and reversed in part. 6 F.3d 990, 993.In 1982, the Philadelphia City Council enacted an ordinance to increase participation in City contractsby minority-owned and women-owned businesses. Phila.Code § 17–500. Id. The Ordinanceestablished “goals” for the participation of “disadvantaged business enterprises.” § 17–503.“Disadvantaged business enterprises” (DBEs) were defined as those enterprises at least 51 percentowned by “socially and economically disadvantaged individuals,” defined in turn as: those individualswho have been subjected to racial, sexual or ethnic prejudice because of their identity as a member ofa group or differential treatment because of their handicap without regard to their individualqualities, and whose ability to compete in the free enterprise system has been impaired due todiminished capital and credit opportunities as compared to others in the same business area who arenot socially disadvantaged. Id. at 994. The Ordinance further provided that racial minorities andwomen are rebuttably presumed to be socially and economically disadvantaged individuals, § 17–
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501(11)(a), but that a business which has received more than $5 million in City contracts, even ifowned by such an individual, is rebuttably presumed not to be a DBE, § 17–501(10). Id. at 994.The Ordinance set goals for participation of DBEs in city contracts: 15 percent for minority-ownedbusinesses, 10 percent for women-owned businesses, and 2 percent for businesses owned byhandicapped persons. § 17–503(1). Id. at 994. The Ordinance applied to all City contracts, which aredivided into three types—vending, construction, and personal and professional services. § 17–501(6). The percentage goals related to the total dollar amounts of City contracts and are calculatedseparately for each category of contracts and each City agency. Id. at 994.In 1989, nine contractors associations brought suit in the Eastern District of Pennsylvania against theCity of Philadelphia and two city officials, challenging the Ordinance as a facial violation of the EqualProtection Clause of the Fourteenth Amendment. Id at 994. After the City moved for judgment on thepleadings contending the Contractors lacked standing, the Contractors moved for summary judgmenton the merits. The district court granted the Contractors’ motion. It ruled the Contractors hadstanding, based on affidavits of individual association members alleging they had been deniedcontracts for failure to meet the DBE goals despite being low bidders. Id. at 995 citing, 735 F.Supp. at1283 & n. 3.Turning to the merits of the Contractors’ equal protection claim, the district court held that City of
Richmond v. J.A. Croson Co., 488 U.S. 469 (1989), required it to apply the strict scrutiny standard toreview the sections of the Ordinance creating a preference for minority-owned businesses. Id. Underthat standard, the Third Circuit held a law will be invalidated if it is not “narrowly tailored” to a“compelling government interest.” Id. at 995.Applying Croson, the district court struck down the Ordinance because the City had failed to adducesufficiently specific evidence of past racial discrimination against minority construction contractorsin Philadelphia to establish a “compelling government interest.” Id. at 995, quoting 735 F.Supp. at1295–98. The court also held the Ordinance was not “narrowly tailored,” emphasizing the City hadnot considered using race-neutral means to increase minority participation in City contracting andhad failed to articulate a rationale for choosing 15 percent as the goal for minority participation. Id. at995; 735 F.Supp. at 1298–99. The court held the Ordinance’s preferences for businesses owned bywomen and handicapped persons were similarly invalid under the less rigorous intermediatescrutiny and rational basis standards of review. Id. at 995 citing, 735 F.Supp. at 1299–1309.On appeal, the Third Circuit in 1991 affirmed the district court’s ruling on standing, but vacated itsjudgment on the merits as premature because the Contractors had not responded to certaindiscovery requests at the time the court ruled. 945 F.2d 1260 (3d Cir.1991). The Court remanded sodiscovery could be completed and explicitly reserved judgment on the merits. Id. at 1268. On remand,all parties moved for summary judgment, and the district court reaffirmed its prior decision, holdingdiscovery had not produced sufficient evidence of discrimination in the Philadelphia constructionindustry against businesses owned by racial minorities, women, and handicapped persons towithstand summary judgment. The City and United Minority Enterprise Associates, Inc. (UMEA),which had intervened filed an appeal. Id.
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This appeal, the Court said, presented three sets of questions: whether and to what extent theContractors have standing to challenge the Ordinance, which standards of equal protection reviewgovern the different sections of the Ordinance, and whether these standards justify invalidation of theOrdinance in whole or in part. Id. at 995.
Standing. The Supreme Court has confirmed that construction contractors have standing to challengea minority preference ordinance upon a showing they are “able and ready to bid on contracts [subjectto the ordinance] and that a discriminatory policy prevents [them] from doing so on an equal basis.”
Id. at 995. Because the affidavits submitted to the district court established the Contractors were ableand ready to bid on construction contracts, but could not do so for failure to meet the DBE percentagerequirements, the court held they had standing to challenge the sections of the Ordinance coveringconstruction contracts. Id. at 996.
Standards of equal protection review. The Contractors challenge the preferences given by theOrdinance to businesses owned and operated by minorities, women, and handicapped persons. Inanalyzing these classifications separately, the Court first considered which standard of equalprotection review applies to each classification. Id. at 999.
Race, ethnicity, and gender. The Court found that choice of the appropriate standard of review turnson the nature of the classification. Id. at 999. Because under equal protection analysis classificationsbased on race, ethnicity, or gender are inherently suspect, they merit closer judicial attention. Id.Accordingly, the Court determined whether the Ordinance contains race- or gender-basedclassifications. The Ordinance’s classification scheme is spelled out in its definition of “socially andeconomically disadvantaged. Id. The district court interpreted this definition to apply only tominorities, women, and handicapped persons and viewed the definition’s economic criteria as inaddition to rather than in lieu of race, ethnicity, gender, and handicap. Id. Therefore, it applied strictscrutiny to the racial preference under Croson and intermediate scrutiny to the gender preferenceunder Mississippi University for Women v. Hogan, 458 U.S. 718, 724 (1982). Id. at 999.
a. Strict scrutiny. Under strict scrutiny, a law may only stand if it is “narrowly tailored” to a“compelling government interest.” Id. at 999. Under intermediate scrutiny, a law must be“substantially related” to the achievement of “important government objectives.” Id.The Court agreed with the district court that the definition of “socially and economicallydisadvantaged individuals” included only individuals who are both victims of prejudice based onstatus and economically deprived. Id. at 999. Additionally, the last clause of the definition describedeconomically disadvantaged individuals as those “whose ability to compete in the free enterprisesystem has been impaired ... as compared to others ... who are not socially disadvantaged.” Id. Thisclause, the Court found, demonstrated the drafters wished to rectify only economic disadvantage thatresults from social disadvantage, i.e., prejudice based on race, ethnicity, gender, or handicappedstatus. Id. The Court said the plain language of the Ordinance foreclosed the City’s argument that awhite male contractor could qualify for preferential treatment solely on the basis of economicdisadvantage. Id. at 1000.
b. Intermediate scrutiny. The Court considered the proper standard of review for the Ordinance’sgender preference. The Court held a gender-based classification favoring women merited
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intermediate scrutiny. Id. at 1000, citing Hogan 458 U.S. at 728. The Ordinance, the Court stated, issuch a program. Id. Several federal courts, the Court noted, have applied intermediate scrutiny tosimilar gender preferences contained in state and municipal affirmative action contracting programs.
Id. at 1001, citing Coral Constr. Co. v. King County, 941 F.2d 910, 930 (9th Cir.1991), cert. denied, 502U.S. 1033 (1992); Michigan Road Builders Ass’n, Inc. v. Milliken, 834 F.2d 583, 595 (6th Cir.1987), aff’d
mem., 489 U.S. 1061(1989); Associated General Contractors of Cal. v. City and County of San Francisco,813 F.2d 922, 942 (9th Cir.1987); Main Line Paving Co. v. Board of Educ., 725 F.Supp. 1349, 1362(E.D.Pa.1989).Application of intermediate scrutiny to the Ordinance’s gender preference, the Court said, alsofollows logically from Croson, which held municipal affirmative action programs benefiting racialminorities merit the same standard of review as that given other race-based classifications. Id. Forthese reasons, the Third Circuit rejected, as did the district court, those cases applying strict scrutinyto gender-based classifications. Cone Corp. v. Hillsborough County, 908 F.2d 908 (11th Cir.), cert.
denied, 498 U.S. 983, 111 S.Ct. 516, 112 L.Ed.2d 528 (1990). Id. at 1000-1001. The Court agreed withthe district court’s choice of intermediate scrutiny to review the Ordinance’s gender preference. Id.

Handicap. The district court reviewed the preference for handicapped business owners under therational basis test. Id. at 1000, citing, 735 F.Supp. at 1307. That standard validates the classification ifit is “rationally related to a legitimate governmental purpose.”Id. at 1001, citing Cleburne, 473 U.S. at445. The Court held the district court properly chose the rational basis standard in reviewing theOrdinance’s preference for handicapped persons. Id.
Constitutionality of the ordinance: race and ethnicity. Because strict scrutiny applies to theOrdinance’s racial and ethnic preferences, the Court stated it may only uphold them if they are“narrowly tailored” to a “compelling government interest.” Id. at 1001-2. The Court noted that in
Croson, the Supreme Court made clear that combatting racial discrimination is a “compellinggovernment interest.” Id. at 1002, quoting, 488 U.S. at 492, 509. It also held a city can enact such apreference to remedy past or present discrimination where it has actively discriminated in its awardof contracts or has been a “ ‘passive participant’ in a system of racial exclusion practiced by elementsof the local construction industry.” Id. at 1002, quoting, 488 U.S. at 492.In the Supreme Court’s view, the “relevant statistical pool” was not the minority population, but thenumber of qualified minority contractors. It stressed the city did not know the number of qualifiedminority businesses in the area and had offered no evidence of the percentage of contract dollarsminorities received as subcontractors. Id. at 1002, citing, 488 U.S. at 502.Ruling the Philadelphia Ordinance’s racial preference failed to overcome strict scrutiny, the districtcourt concluded the Ordinance “possesses four of the five characteristics fatal to the constitutionalityof the Richmond Plan,” Id. at 1002, quoting, 735 F.Supp. at 1298. As in Croson, the district courtreasoned, the City relied on national statistics, a comparison between prime contract awards and thepercentage of minorities in Philadelphia’s population, the Ordinance’s declaration it was remedial,and “conclusory” testimony of witnesses regarding discrimination in the Philadelphia constructionindustry. Id. at 1002, quoting, 1295–98.



FINAL REPORT APPENDIX B, PAGE 176

In a footnote, the Court pointed out the district court also interpreted Croson to require “specificevidence of systematic prior discrimination in the industry in question by th[e] governmental unit”enacting the ordinance. 735 F.Supp. at 1295. The Court said this reading overlooked the statement in
Croson that a City can be a “passive participant ” in private discrimination by awarding contracts tofirms that practice racial discrimination, and that a city “has a compelling interest in assuring thatpublic dollars ... do not serve to finance the evil of private prejudice.” Id. at 1002, n. 10, quoting, 488U.S. at 492.
Anecdotal evidence of racial discrimination. The City contended the district court understated theevidence of prior discrimination available to the Philadelphia City Council when it enacted the 1982ordinance. The City Council Finance Committee received testimony from at least fourteen minoritycontractors who recounted personal experiences with racial discrimination. Id. at 1002. In certaininstances, these contractors lost out despite being low bidders. The Court found this anecdotalevidence significantly outweighed that presented in Croson, where the Richmond City Council heard“no direct evidence of race discrimination on the part of the city in letting contracts or any evidencethat the city’s prime contractors had discriminated against minority-owned subcontractors.” Id.,
quoting, 488 U.S. at 480.Although the district court acknowledged the minority contractors’ testimony was relevant under
Croson, it discounted this evidence because “other evidence of the type deemed impermissible by theSupreme Court ... unsupported general testimony, impermissible statistics and information on thenational set-aside program, ... overwhelmingly formed the basis for the enactment of the set-aside ...and therefore taint[ed] the minds of city councilmembers.” Id. at 1002, quoting, 735 F.Supp. at 1296.The Third Circuit held, however, given Croson’s emphasis on statistical evidence, even had the districtcourt credited the City’s anecdotal evidence, the Court did not believe this amount of anecdotalevidence was sufficient to satisfy strict scrutiny. Id. at 1003, quoting, Coral Constr., 941 F.2d at 919(“anecdotal evidence ... rarely, if ever, can ... show a systemic pattern of discrimination necessary forthe adoption of an affirmative action plan.”). Although anecdotal evidence alone may, the Court said,in an exceptional case, be so dominant or pervasive that it passes muster under Croson, it isinsufficient here. Id. But because the combination of “anecdotal and statistical evidence is potent,”
Coral Constr., 941 F.2d at 919, the Court considered the statistical evidence proffered in support ofthe Ordinance.
Statistical evidence of racial discrimination. There are two categories of statistical evidence here,evidence undisputedly considered by City Council before it enacted the Ordinance in 1982 (the “pre-enactment” evidence), and evidence developed by the City on remand (the “post-enactment”evidence). Id. at 1003.
Pre–Enactment statistical evidence. The principal pre-enactment statistical evidence appeared in the1982 Report of the City Council Finance Committee and recited that minority contractors wereawarded only 0.09 percent of City contract dollars during the preceding three years, 1979 through1981, although businesses owned by Blacks and Hispanics accounted for 6.4 percent of all businesseslicensed to operate in Philadelphia. The Court found these statistics did not satisfy Croson becausethey did not indicate what proportion of the 6.4 percent of minority-owned businesses were availableor qualified to perform City construction contracts. Id. at 1003. Under Croson, available minority-



FINAL REPORT APPENDIX B, PAGE 177

owned businesses comprise the “relevant statistical pool.” Id. at 1003. Therefore, the Court held thedata in the Finance Committee Report did not provide a sufficient evidentiary basis for the Ordinance.
Post–Enactment statistical evidence. The “post-enactment” evidence consists of a study conductedby an economic consultant to demonstrate the disproportionately low share of public and privateconstruction contracts awarded to minority-owned businesses in Philadelphia. The study providedthe “relevant statistical pool” needed to satisfy Croson—the percentage of minority businessesengaged in the Philadelphia construction industry. Id. at 1003. The study also presented data showingthat minority subcontractors were underrepresented in the private sector construction market. Thisdata may be relevant, the Court said, if at trial the City can link it to discrimination occurring in thepublic sector construction market because the Ordinance covers subcontracting. Id. at n. 13.The Court noted that several courts have held post-enactment evidence is admissible in determiningwhether an Ordinance satisfies Croson.. Id. at 1004. Consideration of post-enactment evidence, theCourt found was appropriate here, where the principal relief sought and the only relief granted by thedistrict court, was an injunction. Because injunctions are prospective only, it makes sense the Courtsaid to consider all available evidence before the district court, including the post-enactmentevidence, which the district court did. Id.

Sufficiency of the statistical and anecdotal evidence and burden of proof. In determining whetherthe statistical evidence was adequate, the Court looked to what it referred to as its criticalcomponent—the “disparity index.” The index consists of the percentage of minority contractorparticipation in City contracts divided by the percentage of minority contractor availability orcomposition in the “population” of Philadelphia area construction firms. This equation yields apercentage figure which is then multiplied by 100 to generate a number between 0 and 100, with 100consisting of full participation by minority contractors given the amount of the total contractingpopulation they comprise. Id. at 1005.The Court noted that other courts considering equal protection challenges to similar ordinances haverelied on disparity indices in determining whether Croson’s evidentiary burden is satisfied. Id.Disparity indices are highly probative evidence of discrimination because they ensure that the“relevant statistical pool” of minority contractors is being considered. Id.

a. Statistical evidence. The study reported a disparity index for City of Philadelphia constructioncontracts during the years 1979 through 1981 of 4 out of a possible 100. This index, the Court stated,was significantly worse than that in other cases where ordinances have withstood constitutionalattack. Id. at 1004, citing Cone Corp., 908 F.2d at 916 (10.78 disparity index); AGC of California, 950F.2d at 1414 (22.4 disparity index); Concrete Works, 823 F.Supp. at 834 (disparity index “significantlyless than” 100); see also Stuart, 951 F.2d at 451 (disparity index of 10 in police promotion program);
compare O’Donnell, 963 F.2d at 426 (striking down ordinance given disparity indices ofapproximately 100 in two categories). Therefore, the Court found the disparity index probative ofdiscrimination in City contracting in the Philadelphia construction industry prior to enactment of theOrdinance. Id.The Contractors contended the study was methodologically flawed because it considered only primecontractors and because it failed to consider the qualifications of the minority businesses or their
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interest in performing City contracts. The Contractors maintained the study did not indicate whythere was a disparity between available minority contractors and their participation in contracting.The Contractors contended that these objections, without more, entitled them to summary judgment,arguing that under the strict scrutiny standard they do not bear the burden of proof, and thereforeneed not offer a neutral explanation for the disparity to prevail. Id. at 1005.The Contractors, the Court found, misconceived the allocation of the burden of proof in affirmativeaction cases. Id. at 1005. The Supreme Court has indicated that “[t]he ultimate burden remains with[plaintiffs] to demonstrate the unconstitutionality of an affirmative action program.” Id. 1005. Thus,the Court held the Contractors, not the City, bear the burden of proof. Id. Where there is a significantstatistical disparity between the number of qualified minority contractors willing and able to performa particular service and the number of contractors actually engaged by the locality or the locality’sprime contractors, an inference of discriminatory exclusion could arise. Id. Moreover, evidence of apattern of individual discriminatory acts can, if supported by appropriate statistical proof, lendsupport to a local government’s determination that broader remedial relief is justified. Id.The Court, following Croson, held where a city defends an affirmative action ordinance as a remedyfor past discrimination, issues of proof are handled as they are in other cases involving a pattern orpractice of discrimination. Id. at 1006. Croson’s reference to an “inference of discriminatoryexclusion” based on statistics, as well as its citation to Title VII pattern cases, the Court stated,supports this interpretation. Id. The plaintiff bears the burden in such a case. Id. The Court noted theThird Circuit has indicated statistical proof of discrimination is handled similarly under Title VII andequal protection principles. Id.The Court found the City’s statistical evidence had created an inference of discrimination which theContractors would have to rebut at trial either by proving a “neutral explanation” for the disparity,“showing the statistics are flawed, ... demonstrating that the disparities shown by the statistics arenot significant or actionable, ... or presenting contrasting statistical data.” Id. at 1007. A fortiori, thisevidence, the Court said is sufficient for the City to withstand summary judgment. The Court statedthat the Contractors’ objections to the study were properly presented to the trier of fact. Id.Accordingly, the Court found the City’s statistical evidence established a prima facie case of racialdiscrimination in the award of City of Philadelphia construction contracts. Id.Consistent with strict scrutiny, the Court stated it must examine the data for each minority groupcontained in the Ordinance. Id. The Census data on which the study relied demonstrated that in 1982,the year the Ordinance was enacted, there were construction firms owned in Philadelphia by Blacks,Hispanics, and Asian–Americans, but not Native Americans. Id. Therefore, the Court held neither theCity nor prime contractors could have discriminated against construction companies owned byNative Americans at the time of the Ordinance, and the Court affirmed summary judgment as to them.
Id.The Census Report indicated there were 12 construction firms owned by Hispanic persons, six firmsowned by Asian–American persons, three firms owned by persons of Pacific Islands descent, and oneother minority-owned firm. Id. at 1008. The study calculated Hispanic firms represented 0.15 percentof the available firms and Asian–American, Pacific–Islander, and “other” minorities represented 0.12percent of the available firms, and that these firms received no City contracts during the years 1979
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through 1981. The Court did not believe these numbers were large enough to create a triable issue ofdiscrimination. The mere fact that 0.27 percent of City construction firms—the percentage of all ofthese groups combined—received no contracts does not rise to the “significant statistical disparity.”
Id. at 1008.
b. Anecdotal evidence. Nor, the Court found, does it appear that there was any anecdotal evidence ofdiscrimination against construction businesses owned by people of Hispanic or Asian–Americandescent. Id. at 1008. The district court found “there is no evidence whatsoever in the legislativehistory of the Philadelphia Ordinance that an American Indian, Eskimo, Aleut or Native Hawaiian hasever been discriminated against in the procurement of city contracts,” Id. at 1008, quoting, 735F.Supp. at 1299, and there was no evidence of any witnesses who were members of these groups orwho were Hispanic. Id.The Court recognized that the small number of Philadelphia-area construction businesses owned byHispanic or Asian–American persons did not eliminate the possibility of discrimination against thesefirms. Id. at 1008. The small number itself, the Court said, may reflect barriers to entry caused in partby discrimination. Id. But, the Court held, plausible hypotheses are not enough to satisfy strictscrutiny, even at the summary judgment stage. Id.

Conclusion on compelling government interest. The Court found that nothing in its decisionprevented the City from re-enacting a preference for construction firms owned by Hispanic, Asian–American, or Native American persons based on more concrete evidence of discrimination. Id. In sum,the Court held, the City adduced enough evidence of racial discrimination against Blacks in the awardof City construction contracts to withstand summary judgment on the compelling governmentinterest prong of the Croson test. Id.

Narrowly Tailored. The Court then decided whether the Ordinance’s racial preference was “narrowlytailored” to the compelling government interest of eradicating racial discrimination in the award ofCity construction contracts. Id. at 1008. Croson held this inquiry turns on four factors: (1) whether thecity has first considered and found ineffective “race-neutral measures,” such as enhanced access tocapital and relaxation of bonding requirements, (2) the basis offered for the percentage selected, (3)whether the program provides for waivers of the preference or other means of affordingindividualized treatment to contractors, and (4) whether the Ordinance applies only to minoritybusinesses who operate in the geographic jurisdiction covered by the Ordinance. Id.The City contended it enacted the Ordinance only after race-neutral alternatives proved insufficientto improve minority participation in City contracting. Id. It relied on the affidavits of City CouncilPresident and former Philadelphia Urban Coalition General Counsel who testified regarding the race-neutral precursors of the Ordinance—the Philadelphia Plan, which set goals for employment ofminorities on public construction sites, and the Urban Coalition’s programs, which included suchrace-neutral measures as a revolving loan fund, a technical assistance and training program, andbonding assistance efforts. Id. The Court found the information in these affidavits sufficientlyestablished the City’s prior consideration of race-neutral programs to withstand summary judgment.
Id. at 1009.
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Unlike the Richmond Ordinance, the Philadelphia Ordinance provided for several types of waivers ofthe 15 percent goal. Id. at 1009. It exempted individual contracts or classes of contracts from theOrdinance where there were an insufficient number of available minority-owned businesses “toensure adequate competition and an expectation of reasonable prices on bids or proposals,” andallowed a prime contractor to request a waiver of the 15 percent requirement where the contractorshows he has been unable after “a good faith effort to comply with the goals for DBE participation.” Id.Furthermore, as the district court noted, the Ordinance eliminated from the program successfulminority businesses—those who have won $5 million in city contracts. Id. Also unlike the Richmondprogram, the City’s program was geographically targeted to Philadelphia businesses, as waivers andexemptions are permitted where there exist an insufficient number of MBEs “within the PhiladelphiaStandard Metropolitan Statistical Area.” Id. The Court noted other courts have found these targetingmechanisms significant in concluding programs are narrowly tailored. Id.The Court said a closer question was presented by the Ordinance’s 15 percent goal. The City’s datademonstrated that, prior to the Ordinance, only 2.4 percent of available construction contractorswere minority-owned. The Court found that the goal need not correspond precisely to the percentageof available contractors. Id. Croson does not impose this requirement, the Third Circuit concluded, asthe Supreme Court stated only that Richmond’s 30 percent goal inappropriately assumed “minorities[would] choose a particular trade in lockstep proportion to their representation in the localpopulation.” Id., quoting, 488 U.S. at 507.The Court pointed out that imposing a 15 percent goal for each contract may reflect the need toaccount for those contractors who received a waiver because insufficient minority businesses wereavailable, and the contracts exempted from the program. Id. Given the strength of the Ordinance’sshowing with respect to other Croson factors, the Court concluded the City had created a dispute offact on whether the minority preference in the Ordinance was “narrowly tailored.” Id.
Gender and intermediate scrutiny. Under the intermediate scrutiny standard, the gender preferenceis valid if it was “substantially related to an important governmental objective.” Id, at 1009.The City contended the gender preference was aimed at the “important government objective” ofremedying economic discrimination against women, and that the 10 percent goal was substantiallyrelated to this objective. In assessing this argument, the Court noted that “[i]n the context of women-business enterprise preferences, the two prongs of this intermediate scrutiny test tend to convergeinto one.” Id. at 1009. The Court held it could uphold the construction provisions of this program ifthe City had established a sufficient factual predicate for the claim that women-owned constructionbusinesses have suffered economic discrimination and the 10 percent gender preference is anappropriate response. Id. at 1010.Few cases have considered the evidentiary burden needed to satisfy intermediate scrutiny in thiscontext, the Court pointed out, and there is no Croson analogue to provide a ready reference point. Id.at 1010. In particular, the Court said, it is unclear whether statistical evidence as well as anecdotalevidence is required to establish the discrimination necessary to satisfy intermediate scrutiny, and ifso, how much statistical evidence is necessary. Id. The Court stated that the Supreme Court gender-preference cases are inconclusive. The Supreme Court, the Court concluded, had not squarely ruled
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on the necessity of statistical evidence of gender discrimination, and its decisions, according to theCourt, were difficult to reconcile on the point. Id. The Court noted the Supreme Court has upheldgender preferences where no statistics were offered. Id.The Supreme Court has stated that an affirmative action program survives intermediate scrutiny ifthe proponent can show it was “a product of analysis rather than a stereotyped reaction based onhabit.” Id. at 1010. The Third Circuit found this standard requires the City to present probativeevidence in support of its stated rationale for the gender preference, discrimination against women-owned contractors. Id. The Court held the City had not produced enough evidence of discrimination,noting that in its brief, the City relied on statistics in the City Council Finance Committee Report andone affidavit from a woman engaged in the catering business. Id., But, the Court found this evidenceonly reflected the participation of women in City contracting generally, rather than in theconstruction industry, which was the only cognizable issue in this case. Id. at 1011.The Court concluded the evidence offered by the City regarding women-owned constructionbusinesses was insufficient to create an issue of fact. Id. at 1011. Significantly, the Court said the studycontained no disparity index for women-owned construction businesses in City contracting, such asthat presented for minority-owned businesses. Id. at 1011. Given the absence of probative statisticalevidence, the City, according to the Court, must rely solely on anecdotal evidence to establish genderdiscrimination necessary to support the Ordinance. Id. But the record contained only one three-pageaffidavit alleging gender discrimination in the construction industry. Id. The only other testimony onthis subject, the Court found, consisted of a single, conclusory sentence of one witness who appearedat a City Council hearing. Id.This evidence the Court held was not enough to create a triable issue of fact regarding genderdiscrimination under the intermediate scrutiny standard. Therefore, the Court affirmed the grant ofsummary judgment invalidating the gender preference for construction contracts. Id. at 1011. TheCourt noted that it saw no impediment to the City re-enacting the preference if it can provideprobative evidence of discrimination. Id. at 1011.
Handicap and rational basis. The Court then addressed the 2 percent preference for businessesowned by handicapped persons. Id. at 1011. The district court struck down this preference under therational basis test, based on the belief according to the Third Circuit, that Croson required someevidence of discrimination against business enterprises owned by handicapped persons andtherefore that the City could not rely on testimony of discrimination against handicapped individuals.
Id., citing, 735 F.Supp. at 1308. The Court stated that a classification will pass the rational basis test ifit is “rationally related to a legitimate government purpose,” Id., citing Cleburne, 473 U.S. at 440.The Court pointed out that the Supreme Court had affirmed the permissiveness of the rational basistest in Heller v. Doe, 509 U.S. 312–43 (1993), indicating that “a [statutory] classification” subject torational basis review “is accorded a strong presumption of validity,” and that “a state ... has noobligation to produce evidence to sustain the rationality of [the] classification.” Id. at 1011. Moreover,“the burden is on the one attacking the legislative arrangement to negative every conceivable basiswhich might support it, whether or not the basis has a foundation in the record.” Id. at 1011.
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The City stated it sought to minimize discrimination against businesses owned by handicappedpersons and encouraged them to seek City contracts. The Court agreed with the district court thatthese are legitimate goals, but unlike the district court, the Court held the 2-percent preference wasrationally related to this goal. Id. at 1011.The City offered anecdotal evidence of discrimination against handicapped persons. Id. at 1011. Priorto amending the Ordinance in 1988 to include the preference, City Council held a hearing where eightwitnesses testified regarding employment discrimination against handicapped persons bothnationally and in Philadelphia. Id. Four witnesses spoke of discrimination against blind people, andthree testified to discrimination against people with other physical handicaps. Id. Two of thewitnesses, who were physically disabled, spoke of discrimination they and others had faced in thework force. Id. One of these disabled witnesses testified he was in the process of forming his ownresidential construction company. Id. at 1011-12. Additionally, two witnesses testified that thepreference would encourage handicapped persons to own and operate their own businesses. Id. at1012.The Court held that under the rational basis standard, the Contractors did not carry their burden ofnegativing every basis which supported the legislative arrangement, and that City Council wasentitled to infer discrimination against the handicapped from this evidence and was entitled toconclude the Ordinance would encourage handicapped persons to form businesses to win Citycontracts. Id. at 1012. Therefore, the Court reversed the district court’s grant of summary judgmentinvalidating this aspect of the Ordinance and remanded for entry of an order granting summaryjudgment to the City on this issue. Id.

Holding. The Court vacated the district court’s grant of summary judgment on the non-constructionprovisions of the Ordinance, reversed the grant of summary judgment to plaintiff contractors on theconstruction provisions of the Ordinance as applied to businesses owned by Black persons andhandicapped persons, affirmed the grant of summary judgment to the plaintiff contractors on theconstruction provisions of the Ordinance as applied to businesses owned by Hispanic, Asian–American, or Native American persons or women, and remanded the case for further proceedings anda trial in accordance with the opinion.
13. Associated Gen. Contractors of California, Inc. v. Coalition for Econ. Equity
(“AGCC”), 950 F.2d 1401 (9th Cir. 1991). In Associated Gen. Contractors of California,
Inc. v. Coalition for Econ. Equity (“AGCC”), the Ninth Circuit Court of Appeals denied
plaintiffs request for preliminary injunction to enjoin enforcement of the city’s bid
preference program. 950 F.2d 1401 (9th Cir. 1991). Although an older case, AGCC is
instructive as to the analysis conducted by the Ninth Circuit. The court discussed the
utilization of statistical evidence and anecdotal evidence in the context of the strict
scrutiny analysis. Id. at 1413-18.The City of San Francisco adopted an ordinance in 1989 providing bid preferences to primecontractors who were members of groups found disadvantaged by previous bidding practices, andspecifically provided a 5 percent bid preference for LBEs, WBEs and MBEs. 950 F.2d at 1405. LocalMBEs and WBEs were eligible for a 10 percent total bid preference, representing the cumulative totalof the 5 percent preference given Local Business Enterprises (“LBEs”) and the 5 percent preference



FINAL REPORT APPENDIX B, PAGE 183

given MBEs and WBEs. Id. The ordinance defined “MBE” as an economically disadvantaged businessthat was owned and controlled by one or more minority persons, which were defined to includeAsian, blacks and Latinos. “WBE” was defined as an economically disadvantaged business that wasowned and controlled by one or more women. Economically disadvantaged was defined as a businesswith average gross annual receipts that did not exceed $14 million. Id.The Motion for Preliminary Injunction challenged the constitutionality of the MBE provisions of the1989 Ordinance insofar as it pertained to Public Works construction contracts. Id. at 1405. Thedistrict court denied the Motion for Preliminary Injunction on the AGCC’s constitutional claim on theground that AGCC failed to demonstrate a likelihood of success on the merits. Id. at 1412.The Ninth Circuit Court of Appeals applied the strict scrutiny analysis following the decision of theU.S. Supreme Court in City of Richmond v. Croson. The court stated that according to the U.S. SupremeCourt in Croson, a municipality has a compelling interesting in redressing, not only discriminationcommitted by the municipality itself, but also discrimination committed by private parties within themunicipalities’ legislative jurisdiction, so long as the municipality in some way perpetuated thediscrimination to be remedied by the program. Id. at 1412-13, citing Croson at 488 U.S. at 491-92,537-38. To satisfy this requirement, “the governmental actor need not be an active perpetrator ofsuch discrimination; passive participation will satisfy this sub-part of strict scrutiny review.” Id. at1413, quoting Coral Construction Company v. King County, 941 F.2d 910 at 916 (9th Cir. 1991). Inaddition, the [m]ere infusion of tax dollars into a discriminatory industry may be sufficientgovernmental involvement to satisfy this prong.” Id. at 1413 quoting Coral Construction, 941 F.2d at916.The court pointed out that the City had made detailed findings of prior discrimination in constructionand building within its borders, had testimony taken at more than ten public hearings and receivednumerous written submissions from the public as part of its anecdotal evidence. Id. at 1414. The CityDepartments continued to discriminate against MBEs and WBEs and continued to operate under the“old boy network” in awarding contracts, thereby disadvantaging MBEs and WBEs. Id. And, the Cityfound that large statistical disparities existed between the percentage of contracts awarded to MBEsand the percentage of available MBEs. 950 F.2d at 1414. The court stated the City also found“discrimination in the private sector against MBEs and WBEs that is manifested in and exacerbatedby the City’s procurement practices.” Id. at 1414.The Ninth Circuit found the study commissioned by the City indicated the existence of largedisparities between the award of city contracts to available non-minority businesses and to MBEs. Id.at 1414. Using the City and County of San Francisco as the “relevant market,” the study compared thenumber of available MBE prime construction contractors in San Francisco with the amount ofcontract dollars awarded by the City to San Francisco-based MBEs for a particular year. Id. at 1414.The study found that available MBEs received far fewer city contracts in proportion to their numbersthan their available non-minority counterparts. Id. Specifically, the study found that with respect toprime construction contracting, disparities between the number of available local Asian-, black- andHispanic-owned firms and the number of contracts awarded to such firms were statisticallysignificant and supported an inference of discrimination. Id. For example, in prime contracting forconstruction, although MBE availability was determined to be at 49.5 percent, MBE dollarparticipation was only 11.1 percent. Id. The Ninth Circuit stated than in its decision in Coral
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Construction, it emphasized that such statistical disparities are “an invaluable tool and demonstratingthe discrimination necessary to establish a compelling interest. Id. at 1414, citing Coral Construction,941 F.2d at 918 and Croson, 488 U.S. at 509.The court noted that the record documents a vast number of individual accounts of discrimination,which bring “the cold numbers convincingly to life. Id. at 1414, quoting Coral Construction, 941 F.2d at919. These accounts include numerous reports of MBEs being denied contracts despite being the lowbidder, MBEs being told they were not qualified although they were later found qualified whenevaluated by outside parties, MBEs being refused work even after they were awarded contracts aslow bidder, and MBEs being harassed by city personnel to discourage them from bidding on citycontracts. Id at 1415. The City pointed to numerous individual accounts of discrimination, that an “oldboy network” still exists, and that racial discrimination is still prevalent within the San Franciscoconstruction industry. Id. The court found that such a “combination of convincing anecdotal andstatistical evidence is potent.” Id. at 1415 quoting Coral Construction, 941 F.2d at 919.The court also stated that the 1989 Ordinance applies only to resident MBEs. The City, therefore,according to the court, appropriately confined its study to the city limits in order to focus on thosewhom the preference scheme targeted. Id. at 1415. The court noted that the statistics relied upon bythe City to demonstrate discrimination in its contracting processes considered only MBEs locatedwithin the City of San Francisco. Id.The court pointed out the City’s findings were based upon dozens of specific instances ofdiscrimination that are laid out with particularity in the record, as well as the significant statisticaldisparities in the award of contracts. The court noted that the City must simply demonstrate theexistence of past discrimination with specificity, but there is no requirement that the legislativefindings specifically detail each and every incidence that the legislative body has relied upon insupport of this decision that affirmative action is necessary. Id. at 1416.In its analysis of the “narrowly tailored” requirement, the court focused on three characteristicsidentified by the decision in Croson as indicative of narrow tailoring. First, an MBE program should beinstituted either after, or in conjunction with, race-neutral means of increasing minority businessparticipation in public contracting. Id. at 1416. Second, the plan should avoid the use of “rigidnumerical quotas.” Id. According to the Supreme Court, systems that permit waiver in appropriatecases and therefore require some individualized consideration of the applicants pose a lesser dangerof offending the Constitution. Id. Mechanisms that introduce flexibility into the system also preventthe imposition of a disproportionate burden on a few individuals. Id. Third, “an MBE program must belimited in its effective scope to the boundaries of the enacting jurisdiction. Id. at 1416 quoting Coral
Construction, 941 F.2d at 922.The court found that the record showed the City considered, but rejected as not viable, specific race-neutral alternatives including a fund to assist newly established MBEs in meeting bondingrequirements. The court stated that “while strict scrutiny requires serious, good faith considerationof race-neutral alternatives, strict scrutiny does not require exhaustion of every possible suchalternative … however irrational, costly, unreasonable, and unlikely to succeed such alternative maybe.” Id. at 1417 quoting Coral Construction, 941 F.2d at 923. The court found the City ten years beforehad attempted to eradicate discrimination in city contracting through passage of a race-neutral
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ordinance that prohibited city contractors from discriminating against their employees on the basisof race and required contractors to take steps to integrate their work force; and that the City madeand continues to make efforts to enforce the anti-discrimination ordinance. Id. at 1417. The courtstated inclusion of such race-neutral measures is one factor suggesting that an MBE plan is narrowlytailored. Id. at 1417.The court also found that the Ordinance possessed the requisite flexibility. Rather than a rigid quotasystem, the City adopted a more modest system according to the court, that of bid preferences. Id. at1417. The court pointed out that there were no goals, quotas, or set-asides and moreover, the planremedies only specifically identified discrimination: the City provides preferences only to thoseminority groups found to have previously received a lower percentage of specific types of contractsthan their availability to perform such work would suggest. Id. at 1417.The court rejected the argument of AGCC that to pass constitutional muster any remedy must provideredress only to specific individuals who have been identified as victims of discrimination. Id. at 1417,n. 12. The Ninth Circuit agreed with the district court that an iron-clad requirement limiting anyremedy to individuals personally proven to have suffered prior discrimination would render anyrace-conscious remedy “superfluous,” and would thwart the Supreme Court’s directive in Croson thatrace-conscious remedies may be permitted in some circumstances. Id. at 1417, n. 12. The court alsofound that the burdens of the bid preferences on those not entitled to them appear “relatively lightand well distributed.” Id. at 1417. The court stated that the Ordinance was “limited in its geographicalscope to the boundaries of the enacting jurisdiction. Id. at 1418, quoting Coral Construction, 941 F.2dat 925. The court found that San Francisco had carefully limited the ordinance to benefit only thoseMBEs located within the City’s borders. Id. 1418.
14. Concrete Works of Colorado, Inc. v. City and County of Denver, 36 F.3d 1513 (10th

Cir. 1994). The court considered whether the City and County of Denver’s race- and
gender-conscious public contract award program complied with the Fourteenth
Amendment’s guarantee of equal protection of the laws. Plaintiff-Appellant Concrete
Works of Colorado, Inc. (“Concrete Works”) appealed the district court’s summary
judgment order upholding the constitutionality of Denver’s public contract program.
The court concluded that genuine issues of material fact exist with regard to the
evidentiary support that Denver presents to demonstrate that its program satisfies the
requirements of City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989). Accordingly,
the court reversed and remanded. 36 F.3d 1513 (10th Cir. 1994).

Background. In 1990, the Denver City Council enacted Ordinance (“Ordinance”) to enable certifiedracial minority business enterprises (“MBEs”) and women-owned business enterprises (“WBEs”) toparticipate in public works projects “to an extent approximating the level of [their] availability andcapacity.” Id. at 1515. This Ordinance was the most recent in a series of provisions that the DenverCity Council has adopted since 1983 to remedy perceived race and gender discrimination in thedistribution of public and private construction contracts. Id. at 1516.In 1992, Concrete Works, a nonminority and male-owned construction firm, filed this EqualProtection Clause challenge to the Ordinance. Id. Concrete Works alleged that the Ordinance caused itto lose three construction contracts for failure to comply with either the stated MBE and WBE
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participation goals or the good-faith requirements. Rather than pursuing administrative or statecourt review of the OCC’s findings, Concrete Works initiated this action, seeking a permanentinjunction against enforcement of the Ordinance and damages for lost contracts. Id.In 1993, and after extensive discovery, the district court granted Denver’s summary judgmentmotion. Concrete Works, Inc. v. City and County of Denver, 823 F.Supp. 821 (D.Colo.1993). The courtconcluded that Concrete Works had standing to bring this claim. Id. With respect to the merits, thecourt held that Denver’s program satisfied the strict scrutiny standard embraced by a majority of theSupreme Court in Croson because it was narrowly tailored to achieve a compelling governmentinterest. Id.
Standing. At the outset, the Tenth Circuit on appeal considered Denver’s contention that ConcreteWorks fails to satisfy its burden of establishing standing to challenge the Ordinance’sconstitutionality. Id. at 1518. The court concluded that Concrete Works demonstrated “injury in fact”because it submitted bids on three projects and the Ordinance prevented it from competing on anequal basis with minority and women-owned prime contractors. Id.Specifically, the unequal nature of the bidding process lied in the Ordinance’s requirement that anonminority prime contractor must meet MBE and WBE participation goals by entering into jointventures with MBEs and WBEs or hiring them as subcontractors (or satisfying the ten-step good faithrequirement). Id. In contrast, minority and women-owned prime contractors could use their ownwork to satisfy MBE and WBE participation goals. Id. Thus, the extra requirements, the court foundimposed costs and burdens on nonminority firms that precluded them from competing with MBEsand WBEs on an equal basis. Id. at 1519.In addition to demonstrating “injury in fact,” Concrete Works, the court held, also satisfied the tworemaining elements to establish standing: (1) a causal relationship between the injury and thechallenged conduct; and (2) a likelihood that the injury will be redressed by a favorable ruling. Thus,the court concluded that Concrete Works had standing to challenge the constitutionality of Denver’srace- and gender-conscious contract program. Id.
Equal Protection Clause Standards. The court determined the appropriate standard of equalprotection review by examining the nature of the classifications embodied in the statute. The courtapplied strict scrutiny to the Ordinance’s race-based preference scheme, and thus inquired whetherthe statute was narrowly tailored to achieve a compelling government interest. Id. Gender-basedclassifications, in contrast, the court concluded are evaluated under the intermediate scrutiny rubric,which provides that the law must be substantially related to an important government objective. Id.
Permissible Evidence and Burdens of Proof. In Croson, a plurality of the Court concluded that stateand local governments have a compelling interest in remedying identified past and presentdiscrimination within their borders. Id. citing Croson, 488 U.S. at 492, 509, The plurality explainedthat the Fourteenth Amendment permits race-conscious programs that seek both to eradicatediscrimination by the governmental entity itself and to prevent the public entity from acting as a“‘passive participant’ in a system of racial exclusion practiced by elements of the local constructionindustry” by allowing tax dollars “to finance the evil of private prejudice.” Id. citing Croson at 492.
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a. Geographic Scope of the Data. Concrete Works contended that Croson precluded the court fromconsidering empirical evidence of discrimination in the six-county Denver Metropolitan StatisticalArea (MSA). Instead, it argued Croson would allow Denver only to use data describing discriminationwithin the City and County of Denver. Id. at 1520.The court stated that a majority in Croson observed that because discrimination varies across marketareas, state and local governments cannot rely on national statistics of discrimination in theconstruction industry to draw conclusions about prevailing market conditions in their own regions.
Id. at 1520, citing Croson at 504. The relevant area in which to measure discrimination, then, is thelocal construction market, but that is not necessarily confined by jurisdictional boundaries. Id.The court said that Croson supported its consideration of data from the Denver MSA because this datawas sufficiently geographically targeted to the relevant market area. Id. The record revealed that over80 percent of Denver Department of Public Works (“DPW”) construction and design contracts wereawarded to firms located within the Denver MSA. Id. at 1520. To confine the permissible data to agovernmental body’s strict geographical boundaries, the court found, would ignore the economicreality that contracts are often awarded to firms situated in adjacent areas. Id.The court said that it is important that the pertinent data closely relate to the jurisdictional area ofthe municipality whose program is scrutinized, but here Denver’s contracting activity, insofar asconstruction work was concerned, was closely related to the Denver MSA. Id. at 1520. Therefore, thecourt held that data from the Denver MSA was adequately particularized for strict scrutiny purposes.
Id.
b. Anecdotal Evidence. Concrete Works argued that the district court committed reversible error byconsidering such non-empirical evidence of discrimination as testimony from minority and women-owned firms delivered during public hearings, affidavits from MBEs and WBEs, summaries oftelephone interviews that Denver officials conducted with MBEs and WBEs, and reports generatedduring Office of Affirmative Action compliance investigations. Id.The court stated that selective anecdotal evidence about minority contractors’ experiences, withoutmore, would not provide a strong basis in evidence to demonstrate public or private discriminationin Denver’s construction industry sufficient to pass constitutional muster under Croson. Id. at 1520.Personal accounts of actual discrimination or the effects of discriminatory practices may, according tothe court, however, vividly complement empirical evidence. Id. The court concluded that anecdotalevidence of a municipality’s institutional practices that exacerbate discriminatory market conditionsare often particularly probative. Id. Therefore, the government may include anecdotal evidence in itsevidentiary mosaic of past or present discrimination. Id.The court pointed out that in the context of employment discrimination suits arising under Title VIIof the Civil Rights Act of 1964, the Supreme Court has stated that anecdotal evidence may bring “coldnumbers convincingly to life.” Id. at 1520, quoting International Bhd. of Teamsters v. United States, 431U.S. 324, 339 (1977). In fact, the court found, the majority in Croson impliedly endorsed the inclusionof personal accounts of discrimination. Id. at 1521. The court thus deemed anecdotal evidence of
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public and private race and gender discrimination appropriate supplementary evidence in the strictscrutiny calculus. Id.
c. Post–Enactment Evidence. Concrete Works argued that the court should consider only evidence ofdiscrimination that existed prior to Denver’s enactment of the Ordinance. Id. In Croson, the courtnoted that the Supreme Court underscored that a municipality “must identify [the] discrimination ...with some specificity before [it] may use race-conscious relief.” Id. at 1521, quoting Croson, 488 U.S. at504 (emphasis added). Absent any pre-enactment evidence of discrimination, the court said amunicipality would be unable to satisfy Croson. Id.However, the court did not read Croson’s evidentiary requirement as foreclosing the consideration ofpost-enactment evidence. Id. at 1521. Post-enactment evidence, if carefully scrutinized for itsaccuracy, the court found would often prove quite useful in evaluating the remedial effects orshortcomings of the race-conscious program. Id. This, the court noted was especially true in this case,where Denver first implemented a limited affirmative action program in 1983 and has since modifiedand expanded its scope. Id.The court held the strong weight of authority endorses the admissibility of post-enactment evidenceto determine whether an affirmative action contract program complies with Croson. Id. at 1521. Thecourt agreed that post-enactment evidence may prove useful for a court’s determination of whetheran ordinance’s deviation from the norm of equal treatment is necessary. Id. Thus, evidence ofdiscrimination existing subsequent to enactment of the 1990 Ordinance, the court concluded wasproperly before it. Id.
d. Burdens of Production and Proof. The court stated that the Supreme Court in Croson struck downthe City of Richmond’s minority set-aside program because the City failed to provide an adequateevidentiary showing of past or present discrimination. Id. at 1521, citing Croson, 488 U.S. at 498–506.The court pointed out that because the Fourteenth Amendment only tolerates race-consciousprograms that narrowly seek to remedy identified discrimination, the Supreme Court in Crosonexplained that state and local governments “must identify that discrimination ... with some specificitybefore they may use race-conscious relief.” Id., citing Croson, at 504. The court said that the SupremeCourt’s benchmark for judging the adequacy of the government’s factual predicate for affirmativeaction legislation was whether there exists a “strong basis in evidence for [the government’s]conclusion that remedial action was necessary.” Id., quoting Croson, at 500.Although Croson places the burden of production on the municipality to demonstrate a “strong basisin evidence” that its race- and gender-conscious contract program aims to remedy specificallyidentified past or present discrimination, the court held the Fourteenth Amendment does not requirea court to make an ultimate judicial finding of discrimination before a municipality may takeaffirmative steps to eradicate discrimination. Id. at 1521, citing Wygant, 476 U.S. at 292 (O’Connor, J.,concurring in part and concurring in the judgment). An affirmative action response to discriminationis sustainable against an equal protection challenge so long as it is predicated upon strong evidenceof discrimination. Id. at 1522, citing Croson, 488 U.S. at 504.An inference of discrimination, the court found, may be made with empirical evidence thatdemonstrates “a significant statistical disparity between the number of qualified minority contractors
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... and the number of such contractors actually engaged by the locality or the locality’s primecontractors.” Id. at 1522, quoting Croson at 509 (plurality). The court concluded that it did not read
Croson to require an attempt to craft a precise mathematical formula to assess the quantum ofevidence that rises to the Croson “strong basis in evidence” benchmark. Id. That, the court stated,must be evaluated on a case-by-case basis. Id.The court said that the adequacy of a municipality’s showing of discrimination must be evaluated inthe context of the breadth of the remedial program advanced by the municipality. Id. at 1522, citing
Croson at 498. Ultimately, whether a strong basis in evidence of past or present discrimination exists,thereby establishing a compelling interest for the municipality to enact a race-conscious ordinance,the court found is a question of law. Id. Underlying that legal conclusion, however, the court noted arefactual determinations about the accuracy and validity of a municipality’s evidentiary support for itsprogram. Id.Notwithstanding the burden of initial production that rests with the municipality, “[t]he ultimateburden [of proof] remains with [the challenging party] to demonstrate the unconstitutionality of anaffirmative-action program.” Id. at 1522, quoting Wygant, 476 U.S. at 277–78(plurality). Thus, thecourt stated that once Denver presented adequate statistical evidence of precisely defineddiscrimination in the Denver area construction market, it became incumbent upon Concrete Workseither to establish that Denver’s evidence did not constitute strong evidence of such discrimination orthat the remedial statute was not narrowly drawn. Id. at 1523. Absent such a showing by ConcreteWorks, the court said, summary judgment upholding Denver’s Ordinance would be appropriate. Id.
e. Evidentiary Predicate Underlying Denver’s Ordinance. The evidence of discrimination that Denverpresents to demonstrate a compelling government interest in enacting the Ordinance consisted ofthree categories: (1) evidence of discrimination in city contracting from the mid–1970s to 1990; (2)data about MBE and WBE utilization in the overall Denver MSA construction market between 1977and 1992; and (3) anecdotal evidence that included personal accounts by MBEs and WBEs who haveexperienced both public and private discrimination and testimony from city officials who describeinstitutional governmental practices that perpetuate public discrimination. Id. at 1523.
1. Discrimination in the Award of Public Contracts. The court considered the evidence that Denverpresented to demonstrate underutilization of MBEs and WBEs in the award of city contracts from themid 1970s to 1990. The court found that Denver offered persuasive pieces of evidence that,considered in the abstract, could give rise to an inference of race- and gender-based publicdiscrimination on isolated public works projects. Id. at 1523. However, the court also found therecord showed that MBE and WBE utilization on public contracts as a whole during this period wasstrong in comparison to the total number of MBEs and WBEs within the local construction industry.
Id. at 1524. Denver offered a rebuttal to this more general evidence, but the court stated it was clearthat the weight to be given both to the general evidence and to the specific evidence relating toindividual contracts presented genuine disputes of material facts.The court then engaged in an analysis of the factual record and an identification of the genuinematerial issues of fact arising from the parties’ competing evidence.
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(a) Federal Agency Reports of Discrimination in Denver. Denver submitted federal agency reports ofdiscrimination in Denver public contract awards. Id. at 1524. The record contained a summary of a1978 study by the United States General Accounting Office (“GAO”), which showed that between 1975and 1977 minority businesses were significantly underrepresented in the performance of Denverpublic contracts that were financed in whole or in part by federal grants. Id.Concrete Works argued that a material fact issue arose about the validity of this evidence because“the 1978 GAO Report was nothing more than a listing of the problems faced by all small firms, firststarting out in business.” Id. at 1524. The court pointed out, however, Concrete Works ignored theGAO Report’s empirical data, which quantified the actual disparity between the utilization of minoritycontractors and their representation in the local construction industry. Id. In addition, the courtnoted that the GAO Report reflected the findings of an objective third party. Id. Because this dataremained uncontested, notwithstanding Concrete Works’ conclusory allegations to the contrary, thecourt found the 1978 GAO Report provided evidence to support Denver’s showing of discrimination.
Id.Added to the GAO findings was a 1979 letter from the United States Department of Transportation(“US DOT”) to the Mayor of the City of Denver, describing the US DOT Office of Civil Rights’ study ofDenver’s discriminatory contracting practices at Stapleton International Airport. Id. at 1524. US DOTthreatened to withhold additional federal funding for Stapleton because Denver had “denied minoritycontractors the benefits of, excluded them from, or otherwise discriminated against them concerningcontracting opportunities at Stapleton,” in violation of Title VI of the Civil Rights Act of 1964 andother federal laws. Id.The court discussed the following data as reflected of the low level of MBE and WBE utilization onStapleton contracts prior to Denver’s adoption of an MBE and WBE goals program at Stapleton in1981: for the years 1977 to 1980, respectively, MBE utilization was 0 percent, 3.8 percent, 0.7percent, and 2.1 percent; data on WBE utilization was unknown for the years 1977 to 1979, and itwas 0.05 percent for 1980. Id. at 1524.The court stated that like its unconvincing attempt to discredit the GAO Report, Concrete Workspresented no evidence to challenge the validity of US DOT’s allegations. Id. Concrete Works, the courtsaid, failed to introduce evidence refuting the substance of US DOT’s information, attacking itsmethodology, or challenging the low utilization figures for MBEs at Stapleton before 1981. Id. at 1525.Thus, according to the court, Concrete Works failed to create a genuine issue of fact about theconclusions in the US DOT’s report. Id. In sum, the court found the federal agency reports ofdiscrimination in Denver’s contract awards supported Denver’s contention that race and genderdiscrimination existed prior to the enactment of the challenged Ordinance. Id.
(b) Denver’s Reports of Discrimination. Denver pointed to evidence of public discrimination prior to1983, the year that the first Denver ordinance was enacted. Id. at 1525. A 1979 DPW “Major BondProjects Final Report,” which reviewed MBE and WBE utilization on projects funded by the 1972 and1974 bond referenda and the 1975 and 1976 revenue bonds, the court said, showed strong evidenceof underutilization of MBEs and WBEs. Id. Based on this Report’s description of the approximately$85 million in contract awards, there was 0 percent MBE and WBE utilization for professional designand construction management projects, and less than 1 percent utilization for construction. Id. The
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Report concluded that if MBEs and WBEs had been utilized in the same proportion as found in theconstruction industry, 5 percent of the contract dollars would have been awarded to MBEs and WBEs.
Id.To undermine this data, Concrete Works alleged that the DPW Report contained “no informationabout the number of minority or women owned firms that were used” on these bond projects. Id. at1525. However, the court concluded the Report’s description of MBE and WBE utilization in terms ofcontract dollars provided a more accurate depiction of total utilization than would the mere numberof MBE and WBE firms participating in these projects. Id. Thus, the court said this line of attack byConcrete Works was unavailing. Id.Concrete Works also advanced expert testimony that Denver’s data demonstrated strong MBE andWBE utilization on the total DPW contracts awarded between 1978 and 1982. Id. Denver respondedby pointing out that because federal and city affirmative action programs were in place from the mid–1970s to the present, this overall DPW data reflected the intended remedial effect on MBE and WBEutilization of these programs. Id. at 1526. Based on its contention that the overall DPW data wastherefore “tainted” and distorted by these pre-existing affirmative action goals programs, Denverasked the court to focus instead on the data generated from specific public contract programs thatwere, for one reason or another, insulated from federal and local affirmative action goals programs,i.e. “non-goals public projects.” Id.Given that the same local construction industry performed both goals and non-goals public contracts,Denver argued that data generated on non-goals public projects offered a control group with whichthe court could compare MBE and WBE utilization on public contracts governed by a goals programand those insulated from such goal requirements. Id. Denver argued that the utilization of MBEs andWBEs on non-goals projects was the better test of whether there had been discrimination historicallyin Denver contracting practices. Id. at 1526.
DGS data. The first set of data from non-goals public projects that Denver identified were MBE andWBE disparity indices on Denver Department of General Services (“DGS”) contracts, whichrepresented one-third of all city construction funding and which, prior to the enactment of the 1990Ordinance, were not subject to the goals program instituted in the earlier ordinances for DPWcontracts. Id. at 1526. The DGS data, the court found, revealed extremely low MBE and WBEutilization. Id. For MBEs, the DGS data showed a 14 disparity index in 1989 and a 19 disparity indexin 1990—evidence the court stated was of significant underutilization. Id. For WBEs, the disparityindex was 47 in 1989 and 136 in 1990—the latter, the court said showed greater than fullparticipation and the former demonstrating underutilization. Id.The court noted that it did not have the benefit of relevant authority with which to compare Denver’sdisparity indices for WBEs. Nevertheless, the court concluded Denver’s data indicated significantWBE underutilization such that the Ordinance’s gender classification arose from “reasoned analysisrather than through the mechanical application of traditional, often inaccurate, assumptions.” Id. at1526, n.19, quoting Mississippi Univ. of Women, 458 U.S. at 726.
DPW data. The second set of data presented by Denver, the court said, reflected distinct MBE andWBE underutilization on non-goals public projects consisting of separate DPW projects on which no
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goals program was imposed. Id. at 1527. Concrete Works, according to the court, attempted totrivialize the significance of this data by contending that the projects, in dollar terms, reflected a smallfraction of the total Denver MSA construction market. Id. But, the court noted that Concrete Worksmissed the point because the data was not intended to reflect conditions in the overall market. Id.Instead the data dealt solely with the utilization levels for city-funded projects on which no MBE andWBE goals were imposed. Id. The court found that it was particularly telling that the disparity indexsignificantly deteriorated on projects for which the city did not establish minority and genderparticipation goals. Id. Insofar as Concrete Works did not attack the data on any other grounds, thecourt considered it was persuasive evidence of underlying discrimination in the Denver constructionmarket. Id.
Empirical data. The third evidentiary item supporting Denver’s contention that public discriminationexisted prior to enactment of the challenged Ordinance was empirical data from 1989, generatedafter Denver modified its race- and gender-conscious program. Id. at 1527. In the wake of Croson,Denver amended its program by eliminating the minimum annual goals program for MBE and WBEparticipation and by requiring MBEs and WBEs to demonstrate that they had suffered from pastdiscrimination. Id.This modification, the court said, resulted in a noticeable decline in the share of DPW constructiondollars awarded to MBEs. Id. From 1985 to 1988 (prior to the 1989 modification of Denver’sprogram), DPW construction dollars awarded to MBEs ranged from 17 to nearly 20 percent of totaldollars. Id. However, the court noted the figure dropped to 10.4 percent in 1989, after the programmodifications took effect. Id. at 1527. Like the DGS and non-goals DPW projects, this 1989 data, thecourt concluded, further supported the inference that MBE and WBE utilization significantly declinedafter deletion of a goals program or relaxation of the minimum MBE and WBE utilization goalrequirements. Id.Nonetheless, the court stated it must consider Denver’s empirical support for its contention thatpublic discrimination existed prior to the enactment of the Ordinance in the context of the overallDPW data, which showed consistently strong MBE and WBE utilization from 1978 to the present. Id.at 1528. The court noted that although Denver’s argument may prove persuasive at trial that the non-goals projects were the most reliable indicia of discrimination, the record on summary judgmentcontained two sets of data, one that gave rise to an inference of discrimination and the other thatundermined such an inference. Id. This discrepancy, the court found, highlighted why summaryjudgment was inappropriate on this record. Id.
Availability data. The court concluded that uncertainty about the capacity of MBEs and WBEs in thelocal market to compete for, and perform, the public projects for which there was underutilization ofMBEs and WBEs further highlighted why the record was not ripe for summary judgment. Id. at 1528.Although Denver’s data used as its baseline the percentage of firms in the local construction marketthat were MBEs and WBEs, Concrete Works argued that a more accurate indicator would considerthe capacity of local MBEs and WBEs to undertake the work. Id. The court said that uncertainty aboutthe capacity of MBEs and WBEs in the local market to compete for, and perform, the public projectsfor which there was underutilization of MBEs and WBEs further highlighted why the record was notripe for summary judgment. Id.
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The court agreed with the other circuits which had at that time interpreted Croson impliedly topermit a municipality to rely, as did Denver, on general data reflecting the number of MBEs and WBEsin the marketplace to defeat the challenger’s summary judgment motion or request for a preliminaryinjunction. Id. at 1527 citing Contractors Ass’n, 6 F.3d at 1005 (comparing MBE participation in citycontracts with the “percentage of [MBE] availability or composition in the ‘population’ of Philadelphiaarea construction firms”); Associated Gen. Contractors, 950 F.2d at 1414 (relying on availability datato conclude that city presented “detailed findings of prior discrimination”); Cone Corp., 908 F.2d at916 (statistical disparity between “the total percentage of minorities involved in construction and thework going to minorities” shows that “the racial classification in the County plan [was] necessary”).But, the court found Concrete Works had identified a legitimate factual dispute about the accuracy ofDenver’s data and questioned whether Denver’s reliance on the percentage of MBEs and WBEsavailable in the marketplace overstated “the ability of MBEs or WBEs to conduct business relative tothe industry as a whole because M/WBEs tend to be smaller and less experienced than nonminority-owned firms.” Id. at 1528. In other words, the court said, a disparity index calculated on the basis ofthe absolute number of MBEs in the local market may show greater underutilization than does datathat takes into consideration the size of MBEs and WBEs. Id.The court stated that it was not implying that availability was not an appropriate barometer tocalculate MBE and WBE utilization, nor did it cast aspersions on data that simply used raw numbersof MBEs and WBEs compared to numbers of total firms in the market. Id. The court concluded,however, once credible information about the size or capacity of the firms was introduced in therecord, it became a factor that the court should consider. Id.Denver presented several responses. Id. at 1528. It argued that a construction firm’s precise“capacity” at a given moment in time belied quantification due to the industry’s highly elastic nature.
Id. DPW contracts represented less than 4 percent of total MBE revenues and less than 2 percent ofWBE revenues in 1989, thereby the court said, strongly implied that MBE and WBE participation inDPW contracts did not render these firms incapable of concurrently undertaking additional work. Id.at 1529. Denver presented evidence that most MBEs and WBEs had never participated in citycontracts, “although almost all firms contacted indicated that they were interested in City work.” Id.Of those MBEs and WBEs who have received work from DPW, available data showed that less than 10percent of their total revenues were from DPW contracts. Id.The court held all of the back and forth arguments highlighted that there were genuine and materialfactual disputes in the record, and that such disputes about the accuracy of Denver’s data should notbe resolved at summary judgment. Id. at 1529.
(c) Evidence of Private Discrimination in the Denver MSA. In recognition that a municipality has acompelling interest in taking affirmative steps to remedy both public and private discriminationspecifically identified in its area, the court also considered data about conditions in the overallDenver MSA construction industry between 1977 and 1992. Id. at 1529. The court stated that givenDPW and DGS construction contracts represented approximately 2 percent of all construction in theDenver MSA, Denver MSA industry data sharpened the picture of local market conditions for MBEsand WBEs. Id.
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According to Denver’s expert affidavits, the MBE disparity index in the Denver MSA was 44 in 1977,26 in 1982, and 43 in 1990. Id. The corresponding WBE disparity indices were 46 in 1977, 30 in 1982,and 42 in 1989. Id. This pre-enactment evidence of the overall Denver MSA construction market—i.e.combined public and private sector utilization of MBEs and WBEs— the court found gave rise to aninference that local prime contractors discriminated on the basis of race and gender. Id.The court pointed out that rather than offering any evidence in rebuttal, Concrete Works merelystated that this empirical evidence did not prove that the Denver government itself discriminatedagainst MBEs and WBEs. Id. at 1529. Concrete Works asked the court to define the appropriatemarket as limited to contracts with the City and County of Denver. Id. But, the court said that such arequest ignored the lesson of Croson that a municipality may design programs to prevent tax dollarsfrom “financ[ing] the evil of private prejudice.” Id., quoting Croson, 488 U.S. at 492.The court found that what the Denver MSA data did not indicate, however, was whether there wasany linkage between Denver’s award of public contracts and the Denver MSA evidence of industry-wide discrimination. Id. at 1529. The court said it could not tell whether Denver indirectlycontributed to private discrimination by awarding public contracts to firms that in turn discriminatedagainst MBE and/or WBE subcontractors in other private portions of their business or whether theprivate discrimination was practiced by firms who did not receive any public contracts. Id.Neither Croson nor its progeny, the court pointed out, clearly stated whether private discriminationthat was in no way funded with public tax dollars could, by itself, provide the requisite strong basis inevidence necessary to justify a municipality’s affirmative action program. Id. The court said a pluralityin Croson suggested that remedial measures could be justified upon a municipality’s showing that “ithad essentially become a ‘passive participant’ in a system of racial exclusion practiced by elements ofthe local construction industry.” Id. at 1529, quoting Croson, 488 U.S. at 492.The court concluded that Croson did not require the municipality to identify an exact linkage betweenits award of public contracts and private discrimination, but such evidence would at least enhancethe municipality’s factual predicate for a race- and gender-conscious program. Id. at 1529. The recordbefore the court did not explain the Denver government’s role in contributing to the underutilizationof MBEs and WBEs in the private construction market in the Denver MSA, and the court stated thatthis may be a fruitful issue to explore at trial. Id. at 1530.
(d) Anecdotal Evidence. The record, according to the court, contained numerous personal accountsby MBEs and WBEs, as well as prime contractors and city officials, describing discriminatorypractices in the Denver construction industry. Id. at 1530. Such anecdotal evidence was collectedduring public hearings in 1983 and 1988, interviews, the submission of affidavits, and case studiesperformed by a consulting firm that Denver employed to investigate public and private marketconditions in 1990, prior to the enactment of the 1990 Ordinance. Id.The court indicated again that anecdotal evidence about minority- and women-owned contractors’experiences could bolster empirical data that gave rise to an inference of discrimination. Id. at 1530.While a factfinder, the court stated, should accord less weight to personal accounts of discriminationthat reflect isolated incidents, anecdotal evidence of a municipality’s institutional practices carry
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more weight due to the systemic impact that such institutional practices have on market conditions.
Id.The court noted that in addition to the individual accounts of discrimination that MBEs and WBEshad encountered in the Denver MSA, City affirmative action officials explained that change ordersoffered a convenient means of skirting project goals by permitting what would otherwise be a newconstruction project (and thus subject to the MBE and WBE participation requirements) to becharacterized as an extension of an existing project and thus within DGS’s bailiwick. Id. at1530. Anassistant city attorney, the court said, also revealed that projects have been labelled “remodeling,” asopposed to “reconstruction,” because the former fall within DGS, and thus were not subject to MBEand WBE goals prior to the enactment of the 1990 Ordinance. Id. at 1530. The court concluded overthe object of Concrete Works that this anecdotal evidence could be considered in conjunction withDenver’s statistical analysis. Id.
2. Summary. The court summarized its ruling by indicating Denver had compiled substantialevidence to support its contention that the Ordinance was enacted to remedy past race- and gender-based discrimination. Id. at 1530. The court found in contrast to the predicate facts on whichRichmond unsuccessfully relied in Croson, that Denver’s evidence of discrimination both in the awardof public contracts and within the overall Denver MSA was particularized and geographicallytargeted. Id. The court emphasized that Denver need not negate all evidence of non-discrimination,nor was it Denver’s burden to prove judicially that discrimination did exist. Id. Rather, the court held,Denver need only come forward with a “strong basis in evidence” that its Ordinance was a narrowly-tailored response to specifically identified discrimination. Id. Then, the court said it became ConcreteWorks’ burden to show that there was no such strong basis in evidence to support Denver’saffirmative action legislation. Id.The court also stated that Concrete Works had specifically identified potential flaws in Denver’s dataand had put forth evidence that Denver’s data failed to support an inference of either public orprivate discrimination. Id. at 1530. With respect to Denver’s evidence of public discrimination, forexample, the court found overall DPW data demonstrated strong MBE and WBE utilization, yet datafor isolated DPW projects and DGS contract awards suggested to the contrary. Id. The parties offeredconflicting rationales for this disparate data, and the court concluded the record did not provide aclear explanation. Id. In addition, the court said that Concrete Works presented a legitimatecontention that Denver’s disparity indices failed to consider the relatively small size of MBEs andWBEs, which the court noted further impeded its ability to draw conclusions from the existing record.
Id. at 1531.Significantly, the court pointed out that because Concrete Works did not challenge the district court’sconclusion with respect to the second prong of Croson’s strict scrutiny standard—i.e. that theOrdinance was narrowly tailored to remedy past and present discrimination—the court need not anddid not address this issue. Id. at 1531.On remand, the court stated the parties should be permitted to develop a factual record to supporttheir competing interpretations of the empirical data. Id. at 1531. Accordingly, the court reversed thedistrict court ruling granting summary judgment and remanded the case for further proceedings. See
Concrete Works of Colorado v. City and County of Denver, 321 F. 3d 950 (10th Cir. 2003).
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15. Coral Construction Co. v. King County, 941 F.2d 910 (9th Cir. 1991). In Coral
Construction Co. v. King County, 941 F.2d 910 (9th Cir. 1991), the Ninth Circuit
examined the constitutionality of King County, Washington’s minority and women
business set-aside program in light of the standard set forth in City of Richmond v. J.A.
Croson Co. The court held that although the County presented ample anecdotal
evidence of disparate treatment of MBE contractors and subcontractors, the total
absence of pre-program enactment statistical evidence was problematic to the
compelling government interest component of the strict scrutiny analysis. The court
remanded to the district court for a determination of whether the post-program
enactment studies constituted a sufficient compelling government interest. Per the
narrow tailoring prong of the strict scrutiny test, the court found that although the
program included race-neutral alternative measures and was flexible (i.e., included a
waiver provision), the over breadth of the program to include MBEs outside of King
County was fatal to the narrow tailoring analysis.The court also remanded on the issue of whether the plaintiffs were entitled to damages under 42U.S.C. §§ 1981 and 1983, and in particular to determine whether evidence of causation existed. Withrespect to the WBE program, the court held the plaintiff had standing to challenge the program, andapplying the intermediate scrutiny analysis, held the WBE program survived the facial challenge.In finding the absence of any statistical data in support of the County’s MBE Program, the court madeit clear that statistical analyses have served and will continue to serve an important role in cases inwhich the existence of discrimination is a disputed issue. 941 F.2d at 918. The court noted that it hasrepeatedly approved the use of statistical proof to establish a prima facie case of discrimination. Id.The court pointed out that the U.S. Supreme Court in Croson held that where “gross statisticaldisparities can be shown, they alone may in a proper case constitute prima facie proof of a pattern orpractice of discrimination.” Id. at 918, quoting Hazelwood School Dist. v. United States, 433 U.S. 299,307-08, and Croson, 488 U.S. at 501.The court points out that statistical evidence may not fully account for the complex factors andmotivations guiding employment decisions, many of which may be entirely race-neutral. Id. at 919.The court noted that the record contained a plethora of anecdotal evidence, but that anecdotalevidence, standing alone, suffers the same flaws as statistical evidence. Id. at 919. While anecdotalevidence may suffice to prove individual claims of discrimination, rarely, according to the court, ifever, can such evidence show a systemic pattern of discrimination necessary for the adoption of anaffirmative action plan. Id.Nonetheless, the court held that the combination of convincing anecdotal and statistical evidence ispotent. Id. at 919. The court pointed out that individuals who testified about their personalexperiences brought the cold numbers of statistics “convincingly to life.” Id. at 919, quoting
International Brotherhood of Teamsters v. United States, 431 U.S. 324, 339 (1977). The court alsopointed out that the Eleventh Circuit Court of Appeals, in passing upon a minority set aside programsimilar to the one in King County, concluded that the testimony regarding complaints ofdiscrimination combined with the gross statistical disparities uncovered by the County studiesprovided more than enough evidence on the question of prior discrimination and need for racial
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classification to justify the denial of a Motion for Summary Judgment. Id. at 919, citing Cone Corp. v.
Hillsborough County, 908 F.2d 908, 916 (11th Cir. 1990).The court found that the MBE Program of the County could not stand without a proper statisticalfoundation. Id. at 919. The court addressed whether post-enactment studies done by the County of astatistical foundation could be considered by the court in connection with determining the validity ofthe County MBE Program. The court held that a municipality must have some concrete evidence ofdiscrimination in a particular industry before it may adopt a remedial program. Id. at 920. However,the court said this requirement of some evidence does not mean that a program will be automaticallystruck down if the evidence before the municipality at the time of enactment does not completelyfulfill both prongs of the strict scrutiny test. Id. Rather, the court held, the factual predicate for theprogram should be evaluated based upon all evidence presented to the district court, whether suchevidence was adduced before or after enactment of the MBE Program. Id. Therefore, the courtadopted a rule that a municipality should have before it some evidence of discrimination beforeadopting a race-conscious program, while allowing post-adoption evidence to be considered inpassing on the constitutionality of the program. Id.The court, therefore, remanded the case to the district court for determination of whether theconsultant studies that were performed after the enactment of the MBE Program could provide anadequate factual justification to establish a “propelling government interest” for King County’sadopting the MBE Program. Id. at 922.The court also found that Croson does not require a showing of active discrimination by the enactingagency, and that passive participation, such as the infusion of tax dollars into a discriminatoryindustry, suffices. Id. at 922, citing Croson, 488 U.S. at 492. The court pointed out that the SupremeCourt in Croson concluded that if the City had evidence before it, that non-minority contractors weresystematically excluding minority businesses from subcontracting opportunities, it could take actionto end the discriminatory exclusion. Id. at 922. The court points out that if the record ultimatelysupported a finding of systemic discrimination, the County adequately limited its program to thosebusinesses that receive tax dollars, and the program imposed obligations upon only those businesseswhich voluntarily sought King County tax dollars by contracting with the County. Id.The court addressed several factors in terms of the narrowly tailored analysis, and found that first, anMBE program should be instituted either after, or in conjunction with, race-neutral means ofincreasing minority business participation and public contracting. Id. at 922, citing Croson, 488 U.S. at507. The second characteristic of the narrowly-tailored program, according to the court, is the use ofminority utilization goals on a case-by-case basis, rather than upon a system of rigid numericalquotas. Id. Finally, the court stated that an MBE program must be limited in its effective scope to theboundaries of the enacting jurisdiction. Id.Among the various narrowly tailored requirements, the court held consideration of race-neutralalternatives is among the most important. Id. at 922. Nevertheless, the court stated that while strictscrutiny requires serious, good faith consideration of race-neutral alternatives, strict scrutiny doesnot require exhaustion of every possible such alternative. Id. at 923. The court noted that it does notintend a government entity exhaust every alternative, however irrational, costly, unreasonable, andunlikely to succeed such alternative might be. Id. Thus, the court required only that a state exhausts
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race-neutral measures that the state is authorized to enact, and that have a reasonable possibility ofbeing effective. Id. The court noted in this case the County considered alternatives, but determinedthat they were not available as a matter of law. Id. The County cannot be required to engage inconduct that may be illegal, nor can it be compelled to expend precious tax dollars on projects wherepotential for success is marginal at best. Id.The court noted that King County had adopted some race-neutral measures in conjunction with theMBE Program, for example, hosting one or two training sessions for small businesses, covering suchtopics as doing business with the government, small business management, and accountingtechniques. Id. at 923. In addition, the County provided information on assessing Small BusinessAssistance Programs. Id. The court found that King County fulfilled its burden of considering race-neutral alternative programs. Id.A second indicator of a program’s narrowly tailoring is program flexibility. Id. at 924. The court foundthat an important means of achieving such flexibility is through use of case-by-case utilization goals,rather than rigid numerical quotas or goals. Id. at 924. The court pointed out that King County used a“percentage preference” method, which is not a quota, and while the preference is locked at 5percent, such a fixed preference is not unduly rigid in light of the waiver provisions. The court foundthat a valid MBE Program should include a waiver system that accounts for both the availability ofqualified MBEs and whether the qualified MBEs have suffered from the effects of past discriminationby the County or prime contractors. Id. at 924. The court found that King County’s program providedwaivers in both instances, including where neither minority nor a woman’s business is available toprovide needed goods or services and where available minority and/or women’s businesses havegiven price quotes that are unreasonably high. Id.The court also pointed out other attributes of the narrowly tailored and flexible MBE program,including a bidder that does not meet planned goals, may nonetheless be awarded the contract bydemonstrating a good faith effort to comply. Id. The actual percentages of required MBE participationare determined on a case-by-case basis. Levels of participation may be reduced if the prescribedlevels are not feasible, if qualified MBEs are unavailable, or if MBE price quotes are not competitive.
Id.The court concluded that an MBE program must also be limited in its geographical scope to theboundaries of the enacting jurisdiction. Id. at 925. Here the court held that King County’s MBEprogram fails this third portion of “narrowly tailored” requirement. The court found the definition of“minority business” included in the Program indicated that a minority-owned business may qualifyfor preferential treatment if the business has been discriminated against in the particulargeographical areas in which it operates. The court held this definition as overly broad. Id. at 925. Thecourt held that the County should ask the question whether a business has been discriminatedagainst in King County. Id. This determination, according to the court, is not an insurmountableburden for the County, as the rule does not require finding specific instances of discriminatoryexclusion for each MBE. Id. Rather, if the County successfully proves malignant discrimination withinthe King County business community, an MBE would be presumptively eligible for relief if it hadpreviously sought to do business in the County. Id.
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In other words, if systemic discrimination in the County is shown, then it is fair to presume that anMBE was victimized by the discrimination. Id. at 925. For the presumption to attach to the MBE,however, it must be established that the MBE is, or attempted to become, an active participant in theCounty’s business community. Id. Because King County’s program permitted MBE participation evenby MBEs that have no prior contact with King County, the program was overbroad to that extent. Id.Therefore, the court reversed the grant of summary judgment to King County on the MBE program onthe basis that it was geographically overbroad.The court considered the gender-specific aspect of the MBE program. The court determined thedegree of judicial scrutiny afforded gender-conscious programs was intermediate scrutiny, ratherthan strict scrutiny. Id. at 930. Under intermediate scrutiny, gender-based classification must serve animportant governmental objective, and there must be a direct, substantial relationship between theobjective and the means chosen to accomplish the objective. Id. at 931.In this case, the court concluded, that King County’s WBE preference survived a facial challenge. Id. at932. The court found that King County had a legitimate and important interest in remedying themany disadvantages that confront women business owners and that the means chosen in theprogram were substantially related to the objective. Id. The court found the record adequatelyindicated discrimination against women in the King County construction industry, noting theanecdotal evidence including an affidavit of the president of a consulting engineering firm. Id. at 933.Therefore, the court upheld the WBE portion of the MBE program and affirmed the district court’sgrant of summary judgment to King County for the WBE program.
Recent District Court Decisions

16. United States v. Taylor, 232 F.Supp. 3d 741 (W.D. Penn. 2017). In a criminal case
that is noteworthy because it involved a challenge to the Federal DBE Program, a
federal district court in the Western District of Pennsylvania upheld the Indictment by
the United States against Defendant Taylor who had been indicted on multiple counts
arising out of a scheme to defraud the United States Department of Transportation’s
Disadvantaged Business Enterprise Program (“Federal DBE Program”). United States v.
Taylor, 232 F.Supp. 3d 741, 743 (W.D. Penn. 2017). Also, the court in denying the
motion to dismiss the Indictment upheld the federal regulations in issue against a
challenge to the Federal DBE Program.

Procedural and case history. This was a white collar criminal case arising from a fraud on the FederalDBE Program by Century Steel Erectors (“CSE”) and WMCC, Inc., and their respective principals. Inthis case, the Government charged one of the owners of CSE, Defendant Donald Taylor, with fourteenseparate criminal offenses. The Government asserted that Defendant and CSE used WMCC, Inc., acertified DBE as a “front” to obtain 13 federally funded highway construction contracts requiring DBEstatus, and that CSE performed the work on the jobs while it was represented to agencies andcontractors that WMCC would be performing the work. Id. at 743.The Government contended that WMCC did not perform a “commercially useful function” on the jobsas the DBE regulations require and that CSE personnel did the actual work concealing from generalcontractors and government entities that CSE and its personnel were doing the work. Id. WMCC’s
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principal was paid a relatively nominal “fixed-fee” for permitting use of WMCC’s name on each ofthese subcontracts. Id. at 744.
Defendant’s contentions. This case concerned inter alia a motion to dismiss the Indictment.Defendant argued that Count One must be dismissed because he had been mischarged under the“defraud clause” of 18 U.S.C. § 371, in that the allegations did not support a charge that he defraudedthe United States. Id. at 745. He contended that the DBE program is administered through state andcounty entities, such that he could not have defrauded the United States, which he argued merelyprovides funding to the states to administer the DBE program. Id.Defendant also argued that the Indictment must be dismissed because the underlying federalregulations, 49 C.F.R. § 26.55(c), that support the counts against him were void for vagueness asapplied to the facts at issue. Id. More specifically, he challenged the definition of “commercially usefulfunction” set forth in the regulations and also contended that Congress improperly delegated itsduties to the Executive branch in promulgating the federal regulations at issue. Id at 745.
Federal government position. The Government argued that the charge at Count One was supportedby the allegations in the Indictment which made clear that the charge was for defrauding the UnitedStates’ Federal DBE Program rather than the state and county entities. Id. The Government alsoargued that the challenged federal regulations are neither unconstitutionally vague nor were theypromulgated in violation of the principles of separation of powers. Id.

Material facts in Indictment. The court pointed out that the Pennsylvania Department ofTransportation (“PennDOT”) and the Pennsylvania Turnpike Commission (“PTC”) receive federalfunds from FHWA for federally funded highway projects and, as a result, are required to establishgoals and objectives in administering the DBE Program. Id. at 745. State and local authorities, thecourt stated, are also delegated the responsibility to administer the program by, among other things,certifying entities as DBEs; tracking the usage of DBEs on federally funded highway projects throughthe award of credits to general contractors on specific projects; and reporting compliance with theparticipation goals to the federal authorities. Id. at 745-746.WMCC received 13 federally-funded subcontracts totaling approximately $2.34 million underPennDOT’s and PTC’s DBE program and WMCC was paid a total of $1.89 million.” Id. at 746 . Thesesubcontracts were between WMCC and a general contractor and required WMCC to furnish and erectsteel and/or precast concrete on federally funded Pennsylvania highway projects. Id. UnderPennDOT’s program, the entire amount of WMCC’s subcontract with the general contractor, includingthe cost of materials and labor, was counted toward the general contractor’s DBE goal because WMCCwas certified as a DBE and “ostensibly performed a commercially useful function in connection withthe subcontract.” Id.The stated purpose of the conspiracy was for Defendant and his co-conspirators to enrich themselvesby using WMCC as a “front” company to fraudulently obtain the profits on DBE subcontracts slottedfor legitimate DBEs and to increase CSE profits by marketing CSE to general contractors as a “one-stop shop,” which could not only provide the concrete or steel beams, but also erect the beams andprovide the general contractor with DBE credits. Id. at 746 .
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As a result of these efforts, the court said the “conspirators” caused the general contractors to payWMCC for DBE subcontracts and were deceived into crediting expenditures toward DBE participationgoals, although they were not eligible for such credits because WMCC was not performing acommercially useful function on the jobs. Id. at 747. CSE also obtained profits from DBE subcontractsthat it was not entitled to receive as it was not a DBE and thereby precluded legitimate DBEs fromobtaining such contracts. Id.

Motion to Dismiss—challenges to Federal DBE Regulations. Defendant sought dismissal of theIndictment by contesting the propriety of the underlying federal regulations in several differentrespects, including claiming that 49 C.F.R. § 26.55(c) was “void for vagueness” because the phrase“commercially useful function” and other phrases therein were not sufficiently defined. Id at 754.Defendant also presented a non-delegation challenge to the regulatory scheme involving the DBEProgram. Id. The Government countered that dismissal of the Indictment was not justified underthese theories and that the challenges to the regulations should be overruled. The court agreed withthe Government’s position and denied the motion to dismiss. Id. at 754.The court disagreed with Defendant’s assessment that the challenged DBE regulations are so vaguethat people of ordinary intelligence cannot ascertain the meaning of same, including the phrases“commercially useful function;” “industry practices;” and “other relevant factors.” Id. at 755, citing, 49C.F.R. § 26.55(c). The court noted that other federal courts have rejected vagueness and relatedchallenges to the federal DBE regulations in both civil, see Midwest Fence Corp. v. United States Dep’t of
Transp., 840 F.3d 932 (7th Cir. 2016) (rejecting vagueness challenge to 49 C.F.R. § 26.53(a) and “goodfaith efforts” language), and criminal matters, United States v. Maxwell, 579 F.3d 1282, at 1302 (11thCir. 2009).With respect to the alleged vagueness of the phrase “commercially useful function,” the court foundthe regulations both specifically describes the types of activities that: (1) fall within the definition ofthat phrase in § 26.55(c)(1); and, (2) are beyond the scope of the definition of that phrase in §26.55(c)(2). Id. at 755, citing, 49 C.F.R. §§ 26.55(c)(1)–(2). The phrases “industry practices” and“other relevant factors” are undefined, the court said, but “an undefined word or phrase does notrender a statute void when a court could ascertain the term’s meaning by reading it in context.” Id. at756.The context, according to the court, is that these federal DBE regulations are used in a comprehensiveregulatory scheme by the DOT and FHWA to ensure participation of DBEs in federally fundedhighway construction projects. Id. at 756. These particular phrases, the court pointed out, are also notthe most prominently featured in the regulations as they are utilized in a sentence describing how todetermine if the activities of a DBE constitute a “commercially useful function.” Id., citing, 49 C.F.R. §26.55(c).While Defendant suggested that the language of these undefined phrases was overbroad, the courtheld it is necessarily limited by § 26.55(c)(2), expressly stating that “[a] DBE does not perform acommercially useful function if its role is limited to that of an extra participant in a transaction,contract, or project through which funds are passed in order to obtain the appearance of DBEparticipation.” Id. at 756, quoting, 49 C.F.R. § 26.55(c).
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The district court in this case also found persuasive the reasoning of both the United States DistrictCourt for the Southern District of Florida and the United States Court of Appeals for the EleventhCircuit, construing the federal DBE regulations in United States v. Maxwell. Id. at 756. The court notedthat in Maxwell, the defendant argued in a post-trial motion that § 26.55(c) was “ambiguous” and theevidence presented at trial showing that he violated this regulation could not support his convictionsfor various mail and wire fraud offenses. Id. at 756. The trial court disagreed, holding that:the rules involving which entities must do the DBE/CSBE work are not ambiguous, or susceptible todifferent but equally plausible interpretations. Rather, the rules clearly state that a DBE [...] isrequired to do its own work, which includes managing, supervising and performing the workinvolved.... And, under the federal program, it is clear that the DBE is also required to negotiate, order,pay for, and install its own materials.
Id. at 756, quoting United States v. Maxwell, 579 F.3d 1282, 1302 (11th Cir. 2009). The defendant in
Maxwell, the court said, made this same argument on appeal to the Eleventh Circuit, which soundlyrejected it, explaining that:[b]oth the County and federal regulations explicitly say that a CSBE or DBE is required to perform acommercially useful function. Both regulatory schemes define a commercially useful function asbeing responsible for the execution of the contract and actually performing, managing, andsupervising the work involved. And the DBE regulations make clear that a DBE does not perform acommercially useful function if its role is limited to that of an extra participant in a transaction,contract, or project through which funds are passed in order to obtain the appearance of DBEparticipation. 49 C.F.R. § 26.55(c)(2). There is no obvious ambiguity about whether a CSBE or DBEsubcontractor performs a commercially useful function when the job is managed by the primarycontractor, the work is performed by the employees of the primary contractor, the primarycontractor does all of the negotiations, evaluations, and payments for the necessary materials, andthe subcontractor does nothing more than provide a minimal amount of labor and serve as asignatory on two-party checks. In short, no matter how these regulations are read, the jury couldconclude that what FLP did was not the performance of a “commercially useful function.”
Id. at 756, quoting United States v. Maxwell, 579 F.3d 1282, 1302 (11th Cir. 2009).Thus, the Western District of Pennsylvania federal district court in this case concluded the EleventhCircuit in Maxwell found that the federal regulations were sufficient in the context of a scheme similarto that charged against Defendant Taylor in this case: WMCC was “fronted” as the DBE, receiving afixed fee for passing through funds to CSE, which utilized its personnel to perform virtually all of thework under the subcontracts. Id. at 757.
Federal DBE regulations are authorized by Congress and the Federal DBE Program has been upheld
by the courts. The court stated Defendant’s final argument to dismiss the charges relied upon hisunsupported claims that the U.S. DOT lacked the authority to promulgate the DBE regulations andthat it exceeded its authority in doing so. Id. at 757. The court found that the Government’s exhaustivesummary of the legislative history and executive rulemaking that has taken place with respect to therelevant statutory provisions and regulations suffices to demonstrate that the federal DBEregulations were made under the broad grant of rights authorized by Congressional statutes. Id.,
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citing, 49 U.S.C. § 322(a) (“The Secretary of Transportation may prescribe regulations to carry out theduties and powers of the Secretary. An officer of the Department of Transportation may prescriberegulations to carry out the duties and powers of the officer.”); 23 U.S.C. § 304 (The Secretary ofTransportation “should assist, insofar as feasible, small business enterprises in obtaining contracts inconnection with the prosecution of the highway system.”); 23 U.S.C. § 315 (“[Subject to certainexceptions related to tribal lands and national forests], the Secretary is authorized to prescribe andpromulgate all needful rules and regulations for the carrying out of the provisions of this Title.”).Also, significantly, the court pointed out that the Federal DBE Program has been upheld in variouscontexts, “even surviving strict scrutiny review,” with courts holding that the program is narrowlytailored to further compelling governmental interests. Id. at 757, citing Midwest Fence Corp., 840 F.3dat 942 (citing Western States Paving Co. v. Washington State Dep’t of Transportation, 407 F.3d 983,993 (9th Cir. 2005); Sherbrooke Turf, Inc. v. Minnesota Dep’t of Transportation, 345 F.3d 964, 973 (8thCir. 2003); Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1155 (10th Cir. 2000) ).In light of this authority as to the validity of the federal regulations and the Federal DBE Program, theWestern District of Pennsylvania federal district court in this case held that Defendant failed to meethis burden to demonstrate that dismissal of the Indictment was warranted. Id.

Conclusion. The court denied the Defendant’s motion to dismiss the Indictment. The Defendantsubsequently pleaded guilty. Recently on March 13, 2018, the court issued the final Judgmentsentencing the Defendant to Probation for 3 years; ordered Restitution in the amount of $85,221.21;and a $30,000 fine. The case also was terminated on March 13, 2018.
17. Kossman Contracting Co., Inc. v. City of Houston, 2016 WL 1104363 (S.D. Tex. 2016).
Plaintiff Kossman is a company engaged in the business of providing erosion control
services and is majority owned by a white male. 2016 WL 1104363 at *1. Kossman
brought this action as an equal protection challenge to the City of Houston’s Minority
and Women Owned Business Enterprise (“MWBE”) program. Id. The MWBE program
that is challenged has been in effect since 2013 and sets a 34 percent MWBE goal for
construction projects. Id. Houston set this goal based on a disparity study issued in
2012. Id. The study analyzed the status of minority-owned and women-owned business
enterprises in the geographic and product markets of Houston’s construction contracts.
Id.Kossman alleges that the MWBE program is unconstitutional on the ground that it denies non-MWBEs equal protection of the law, and asserts that it has lost business as a result of the MWBEprogram because prime contractors are unwilling to subcontract work to a non-MWBE firm likeKossman. Id. at *1. Kossman filed a motion for summary judgment; Houston filed a motion to excludethe testimony of Kossman’s expert; and Houston filed a motion for summary judgment. Id.The district court referred these motions to the Magistrate Judge. The Magistrate Judge, on February17, 2016, issued its Memorandum & Recommendation to the district court in which it found thatHouston’s motion to exclude Kossman’s expert should be granted because the expert articulated nomethod and had no training in statistics or economics that would allow him to comment on thevalidity of the disparity study. Id. at *1 The Magistrate Judge also found that the MWBE program was
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constitutional under strict scrutiny, except with respect to the inclusion of Native-American-ownedbusinesses. Id. The Magistrate Judge found there was insufficient evidence to establish a need forremedial action for businesses owned by Native Americans, but found there was sufficient evidenceto justify remedial action and inclusion of other racial and ethnic minorities and women-ownedbusinesses. Id.After the Magistrate Judge issued its Memorandum & Recommendation, Kossman filed objections,which the district court subsequently in its order adopting Memorandum & Recommendation,decided on March 22, 2016, affirmed and adopted the Memorandum & Recommendation of themagistrate judge and overruled the objections by Kossman. Id. at *2.
District court order adopting Memorandum & Recommendation of Magistrate Judge.

Dun & Bradstreet underlying data properly withheld and Kossman’s proposed expert properly
excluded. The district court first rejected Kossman’s objection that the City of Houston improperlywithheld the Dun & Bradstreet data that was utilized in the disparity study. This ruling was inconnection with the district court’s affirming the decision of the Magistrate Judge granting the motionof Houston to exclude the testimony of Kossman’s proposed expert. Kossman had conceded that theMagistrate Judge correctly determined that Kossman’s proposed expert articulated no method andrelied on untested hypotheses. Id. at *2. Kossman also acknowledged that the expert was unable toproduce data to confront the disparity study. Id.Kossman had alleged that Houston withheld the underlying data from Dun & Bradstreet. The courtfound that under the contractual agreement between Houston and its consultant, the consultant forHouston had a licensing agreement with Dun & Bradstreet that prohibited it from providing the Dun& Bradstreet data to any third-party. Id. at *2. In addition, the court agreed with Houston thatKossman would not be able to offer admissible analysis of the Dun & Bradstreet data, even if it hadaccess to the data. Id. As the Magistrate Judge pointed out, the court found Kossman’s expert had notraining in statistics or economics, and thus would not be qualified to interpret the Dun & Bradstreetdata or challenge the disparity study’s methods. Id. Therefore, the court affirmed the grant ofHouston’s motion to exclude Kossman’s expert.
Dun & Bradstreet data is reliable and accepted by courts; bidding data rejected as problematic. Thecourt rejected Kossman’s argument that the disparity study was based on insufficient, unverifiedinformation furnished by others, and rejected Kossman’s argument that bidding data is a superiormeasure of determining availability. Id. at *3.The district court held that because the disparity study consultant did not collect the data, but insteadutilized data that Dun & Bradstreet had collected, the consultant could not guarantee the informationit relied on in creating the study and recommendations. Id. at *3. The consultant’s role was to analyzethat data and make recommendations based on that analysis, and it had no reason to doubt theauthenticity or accuracy of the Dun & Bradstreet data, nor had Kossman presented any evidence thatwould call that data into question. Id. As Houston pointed out, Dun & Bradstreet data is extremelyreliable, is frequently used in disparity studies, and has been consistently accepted by courtsthroughout the country. Id.
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Kossman presented no evidence indicating that bidding data is a comparably more accurate indicatorof availability than the Dun & Bradstreet data, but rather Kossman relied on pure argument. Id. at *3.The court agreed with the Magistrate Judge that bidding data is inherently problematic because itreflects only those firms actually solicited for bids. Id. Therefore, the court found the bidding datawould fail to identify those firms that were not solicited for bids due to discrimination. Id.
The anecdotal evidence is valid and reliable. The district court rejected Kossman’s argument that thestudy improperly relied on anecdotal evidence, in that the evidence was unreliable and unverified. Id.at *3. The district court held that anecdotal evidence is a valid supplement to the statistical study. Id.The MWBE program is supported by both statistical and anecdotal evidence, and anecdotal evidenceprovides a valuable narrative perspective that statistics alone cannot provide. Id.The district court also found that Houston was not required to independently verify the anecdotes. Id.at *3. Kossman, the district court concluded, could have presented contrary evidence, but it did not.
Id. The district court cited other courts for the proposition that the combination of anecdotal andstatistical evidence is potent, and that anecdotal evidence is nothing more than a witness’s narrativeof an incident told from the witness’s perspective and including the witness’s perceptions. Id. Also,the court held the city was not required to present corroborating evidence, and the plaintiff was freeto present its own witness to either refute the incident described by the city’s witnesses or to relatetheir own perceptions on discrimination in the construction industry. Id.
The data relied upon by the study was not stale. The court rejected Kossman’s argument that thestudy relied on data that is too old and no longer relevant. Id. at *4. The court found that the data wasnot stale and that the study used the most current available data at the time of the study, includingCensus Bureau data (2006-2008) and Federal Reserve data (1993, 1998 and 2003), and the studyperformed regression analyses on the data. Id.Moreover, Kossman presented no evidence to suggest that Houston’s consultant could have accessedmore recent data or that the consultant would have reached different conclusions with more recentdata. Id.
The Houston MWBE program is narrowly tailored. The district court agreed with the MagistrateJudge that the study provided substantial evidence that Houston engaged in race-neutral alternatives,which were insufficient to eliminate disparities, and that despite race-neutral alternatives in place inHouston, adverse disparities for MWBEs were consistently observed. Id. at *4. Therefore, the courtfound there was strong evidence that a remedial program was necessary to address discriminationagainst MWBEs. Id. Moreover, Houston was not required to exhaust every possible race-neutralalternative before instituting the MWBE program. Id.The district court also found that the MWBE program did not place an undue burden on Kossman orsimilarly situated companies. Id. at *4. Under the MWBE program, a prime contractor may substitutea small business enterprise like Kossman for an MWBE on a race and gender-neutral basis for up to 4percent of the value of a contract. Id. Kossman did not present evidence that he ever bid on more than4 percent of a Houston contract. Id. In addition, the court stated the fact the MWBE program placed
some burden on Kossman is insufficient to support the conclusion that the program is not nearlytailored. Id. The court concurred with the Magistrate Judge’s observation that the proportional
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sharing of opportunities is, at the core, the point of a remedial program. Id. The district court agreedwith the Magistrate Judge’s conclusion that the MWBE program is nearly tailored.
Native-American-owned businesses. The study found that Native-American-owned businesses wereutilized at a higher rate in Houston’s construction contracts than would be anticipated based on theirrate of availability in the relevant market area. Id. at *4. The court noted this finding would tend tonegate the presence of discrimination against Native Americans in Houston’s construction industry.
Id.This Houston disparity study consultant stated that the high utilization rate for Native Americansstems largely from the work of two Native-American-owned firms. Id. The Houston consultantsuggested that without these two firms, the utilization rate for Native Americans would declinesignificantly, yielding a statistically significant disparity ratio. Id.The Magistrate Judge, according to the district court, correctly held and found that there wasinsufficient evidence to support including Native Americans in the MWBE program. Id. The courtapproved and adopted the Magistrate Judge explanation that the opinion of the disparity studyconsultant that a significant statistical disparity would exist if two of the contracting Native-American-owned businesses were disregarded, is not evidence of the need for remedial action. Id. at*5. The district court found no equal-protection significance to the fact the majority of contracts let toNative-American-owned businesses were to only two firms. Id. Therefore, the utilization goal forbusinesses owned by Native Americans is not supported by a strong evidentiary basis. Id. at *5.The district court agreed with the Magistrate Judge’s recommendation that the district court grantsummary judgment in favor of Kossman with respect to the utilization goal for Native-American-owned business. Id. The court found there was limited significance to the Houston consultant’sopinion that utilization of Native-American-owned businesses would drop to statistically significantlevels if two Native-American-owned businesses were ignored. Id. at *5.The court stated the situation presented by the Houston disparity study consultant of a “hypotheticalnon-existence” of these firms is not evidence and cannot satisfy strict scrutiny. Id. at *5. Therefore,the district court adopted the Magistrate Judge’s recommendation with respect to excluding theutilization goal for Native-American-owned businesses. Id. The court noted that a preference forNative-American-owned businesses could become constitutionally valid in the future if there weresufficient evidence of discrimination against Native-American-owned businesses in Houston’sconstruction contracts. Id. at *5.
Conclusion. The district court held that the Memorandum & Recommendation of the Magistrate Judgeis adopted in full; Houston’s motion to exclude the Kossman’s proposed expert witness is granted;Kossman’s motion for summary judgment is granted with respect to excluding the utilization goal forNative-American-owned businesses and denied in all other respects; Houston’s motion for summaryjudgment is denied with respect to including the utilization goal for Native-American-ownedbusinesses and granted in all other respects as to the MWBE program for other minorities andwomen-owned firms. Id. at *5.
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Memorandum and Recommendation by Magistrate Judge, dated February 17, 2016, S.D. Texas,
Civil Action No. H-14-1203.

Kossman’s proposed expert excluded and not admissible. Kossman in its motion for summaryjudgment solely relied on the testimony of its proposed expert, and submitted no other evidence insupport of its motion. The Magistrate Judge (hereinafter “MJ”) granted Houston’s motion to excludetestimony of Kossman’s proposed expert, which the district court adopted and approved, for multiplereasons. The MJ found that his experience does not include designing or conducting statistical studies,and he has no education or training in statistics or economics. See, MJ, Memorandum andRecommendation (“M&R”) by MJ, dated February 17, 2016, at 31, S.D. Texas, Civil Action No. H-14-1203. The MJ found he was not qualified to collect, organize or interpret numerical data, has noexperience extrapolating general conclusions about a subset of the population by sampling it, hasdemonstrated no knowledge of sampling methods or understanding of the mathematical conceptsused in the interpretation of raw data, and thus, is not qualified to challenge the methods andcalculations of the disparity study. Id.The MJ found that the proposed expert report is only a theoretical attack on the study with no basisand objective evidence, such as data r or testimony of construction firms in the relative market areathat support his assumptions regarding available MWBEs or comparative studies that control thefactors about which he complained. Id. at 31. The MJ stated that the proposed expert is not aneconomist and thus is not qualified to challenge the disparity study explanation of its economicconsiderations. Id. at 31. The proposed expert failed to provide econometric support for the use ofbidder data, which he argued was the better source for determining availability, cited no personalexperience for the use of bidder data, and provided no proof that would more accurately reflectavailability of MWBEs absent discriminatory influence. Id. Moreover, he acknowledged that no bidderdata had been collected for the years covered by the study. Id.The court found that the proposed expert articulated no method at all to do a disparity study, butmerely provided untested hypotheses. Id. at 33. The proposed expert’s criticisms of the study,according to the MJ, were not founded in cited professional social science or econometric standards.
Id. at 33. The MJ concludes that the proposed expert is not qualified to offer the opinions contained inhis report, and that his report is not relevant, not reliable, and, therefore, not admissible. Id. at 34.
Relevant geographic market area. The MJ found the market area of the disparity analysis wasgeographically confined to area codes in which the majority of the public contracting constructionfirms were located. Id. at 3-4, 51. The relevant market area, the MJ said, was weighted by industry,and therefore the study limited the relevant market area by geography and industry based onHouston’s past years’ records from prior construction contracts. Id. at 3-4, 51.
Availability of MWBEs. The MJ concluded disparity studies that compared the availability of MWBEsin the relevant market with their utilization in local public contracting have been widely recognizedas strong evidence to find a compelling interest by a governmental entity for making sure that itspublic dollars do not finance racial discrimination. Id. at 52-53. Here, the study defined the marketarea by reviewing past contract information, and defined the relevant market according to twocritical factors, geography and industry. Id. at 3-4, 53. Those parameters, weighted by dollarsattributable to each industry, were used to identify for comparison MWBEs that were available and
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MWBEs that had been utilized in Houston’s construction contracting over the last five and one-halfyears. Id. at 4-6, 53. The study adjusted for owner labor market experience and educationalattainment in addition to geographic location and industry affiliation. Id. at 6, 53.Kossman produced no evidence that the availability estimate was inadequate. Id. at 53. Plaintiff’scriticisms of the availability analysis, including for capacity, the court stated was not supported byany contrary evidence or expert opinion. Id. at 53-54. The MJ rejected Plaintiff’s proposed expert’ssuggestion that analysis of bidder data is a better way to identify MWBEs. Id. at 54. The MJ noted thatKossman’s proposed expert presented no comparative evidence based on bidder data, and the MJfound that bidder data may produce availability statistics that are skewed by active and passivediscrimination in the market. Id.In addition to being underinclusive due to discrimination, the MJ said bidder data may beoverinclusive due to inaccurate self-evaluation by firms offering bids despite the inability to fulfill thecontract. Id. at 54. It is possible that unqualified firms would be included in the availability figuresimply because they bid on a particular project. Id. The MJ concluded that the law does not require anindividualized approach that measures whether MWBEs are qualified on a contract-by-contract basis.
Id. at 55.
Disparity analysis. The study indicated significant statistical adverse disparities as to businessesowned by African Americans and Asians, which the MJ found provided a prima facie case of a strongbasis in evidence that justified the Program’s utilization goals for businesses owned by AfricanAmericans, Asian-Pacific Americans, and subcontinent Asian Americans. Id. at 55.The disparity analysis did not reflect significant statistical disparities as to businesses owned byHispanic Americans, Native Americans or non-minority women. Id. at 55-56. The MJ found, however,the evidence of significant statistical adverse disparity in the utilization of Hispanic-ownedbusinesses in the unremediated, private sector met Houston’s prima facie burden of producing astrong evidentiary basis for the continued inclusion of businesses owned by Hispanic Americans. Id.at 56. The MJ said the difference between the private sector and Houston’s construction contractingwas especially notable because the utilization of Hispanic-owned businesses by Houston hasbenefitted from Houston’s remedial program for many years. Id. Without a remedial program, the MJstated the evidence suggests, and no evidence contradicts, a finding that utilization would fall back toprivate sector levels. Id.With regard to businesses owned by Native Americans, the study indicated they were utilized to ahigher percentage than their availability in the relevant market area. Id. at 56. Although theconsultant for Houston suggested that a significant statistical disparity would exist if two of thecontracting Native-American-owned businesses were disregarded, the MJ found that opinion is notevidence of the need for remedial action. Id. at 56. The MJ concluded there was no-equal protectionsignificance to the fact the majority of contracts let to Native-American-owned businesses were toonly two firms, which was indicated by Houston’s consultant. Id.The utilization of women-owned businesses (WBEs) declined by 50 percent when they no longerbenefitted from remedial goals. Id. at 57. Because WBEs were eliminated during the period studied,the significance of statistical disparity, according to the MJ, is not reflected in the numbers for the
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period as a whole. Id. at 57. The MJ said during the time WBEs were not part of the program, thestatistical disparity between availability and utilization was significant. Id. The precipitous decline inthe utilization of WBEs after WBEs were eliminated and the significant statistical disparity whenWBEs did not benefit from preferential treatment, the MJ found, provided a strong basis in evidencefor the necessity of remedial action. Id. at 57. Kossman, the MJ pointed out, offered no evidence of agender-neutral reason for the decline. Id.The MJ rejected Plaintiff’s argument that prime contractor and subcontractor data should not havebeen combined. Id. at 57. The MJ said that prime contractor and subcontractor data is not required tobe evaluated separately, but that the evidence should contain reliable subcontractor data to indicatediscrimination by prime contractors. Id. at 58. Here, the study identified the MWBEs that contractedwith Houston by industry and those available in the relevant market by industry. Id. at 58. The data,according to the MJ, was specific and complete, and separately considering prime contractors andsubcontractors is not only unnecessary but may be misleading. Id. The anecdotal evidence indicatedthat construction firms had served, on different contracts, in both roles. Id.The MJ stated the law requires that the targeted discrimination be identified with particularity, notthat every instance of explicit or implicit discrimination be exposed. Id. at 58. The study, the MJ found,defined the relevant market at a sufficient level of particularity to produce evidence of pastdiscrimination in Houston’s awarding of construction contracts and to reach constitutionally soundresults. Id.
Anecdotal evidence. Kossman criticized the anecdotal evidence with which a study supplemented itsstatistical analysis as not having been verified and investigated. Id. at 58-59. The MJ said thatKossman could have presented its own evidence, but did not. Id. at 59. Kossman presented nocontrary body of anecdotal evidence and pointed to nothing that called into question the specificresults of the market surveys and focus groups done in the study. Id. The court rejected anyrequirement that the anecdotal evidence be verified and investigated. Id. at 59.
Regression analyses. Kossman challenged the regression analyses done in the study of businessformation, earnings and capital markets. Id. at 59. Kossman criticized the regression analyses forfailing to precisely point to where the identified discrimination was occurring. Id. The MJ found thatthe focus on identifying where discrimination is occurring misses the point, as regression analyses isnot intended to point to specific sources of discrimination, but to eliminate factors other thandiscrimination that might explain disparities. Id. at 59-60. Discrimination, the MJ said, is not revealedthrough evidence of explicit discrimination, but is revealed through unexplainable disparity. Id. at 60.The MJ noted that data used in the regression analyses were the most current available data at thetime, and for the most part data dated from within a couple of years or less of the start of the studyperiod. Id. at 60. Again, the MJ stated, Kossman produced no evidence that the data on which theregression analyses were based were invalid. Id.

Narrow Tailoring factors. The MJ found that the Houston MWBE program satisfied the narrowtailoring prong of a strict scrutiny analysis. The MJ said that the 2013 MWBE program contained avariety of race-neutral remedies, including many educational opportunities, but that the evidence oftheir efficacy or lack thereof is found in the disparity analyses. Id. at 60-61. The MJ concluded that
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while the race-neutral remedies may have a positive effect, they have not eliminated thediscrimination. Id. at 61. The MJ found Houston’s race-neutral programming sufficient to satisfy therequirements of narrow tailoring. Id.As to the factors of flexibility and duration of the 2013 Program, the MJ also stated these aspectssatisfy narrow tailoring. Id. at 61. The 2013 Program employs goals as opposed to quotas, sets goalson a contract-by-contract basis, allows substitution of small business enterprises for MWBEs for up to4 percent of the contract, includes a process for allowing good-faith waivers, and builds in dueprocess for suspensions of contractors who fail to make good-faith efforts to meet contract goals orMWSBEs that fail to make good-faith efforts to meet all participation requirements. Id. at 61. Houstoncommitted to review the 2013 Program at least every five years, which the MJ found to be areasonably brief duration period. Id.The MJ concluded that the 34 percent annual goal is proportional to the availability of MWBEshistorically suffering discrimination. Id. at 61. Finally, the MJ found that the effect of the 2013Program on third parties is not so great as to impose an unconstitutional burden on non-minorities.
Id. at 62. The burden on non-minority SBEs, such as Kossman, is lessened by the 4 percentsubstitution provision. Id. at 62. The MJ noted another district court’s opinion that the merepossibility that innocent parties will share the burden of a remedial program is itself insufficient towarrant the conclusion that the program is not narrowly tailored. Id. at 62.
Holding. The MJ held that Houston established a prima facie case of compelling interest and narrowtailoring for all aspects of the MWBE program, except goals for Native-American-owned businesses.
Id. at 62. The MJ also held that Plaintiff failed to produce any evidence, much less the greater weightof evidence, that would call into question the constitutionality of the 2013 MWBE program. Id. at 62.
18. H. B. Rowe Corp., Inc. v. W. Lyndo Tippett, North Carolina DOT, et al., 589 F.
Supp.2d 587 (E.D.N.C. 2008), affirmed in part, reversed in part, and remanded, 615 F.3d
233 (4th Cir. 2010). In H.B. Rowe Company v. Tippett, North Carolina Department of Transportation,
et al. (“Rowe”), the United States District Court for the Eastern District of North Carolina, WesternDivision, heard a challenge to the State of North Carolina MBE and WBE Program, which is a State ofNorth Carolina “affirmative action” program administered by the NCDOT. The NCDOT MWBEProgram challenged in Rowe involves projects funded solely by the State of North Carolina and notfunded by the USDOT. 589 F.Supp.2d 587.
Background. In this case plaintiff, a family-owned road construction business, bid on a NCDOTinitiated state-funded project. NCDOT rejected plaintiff’s bid in favor of the next low bid that hadproposed higher minority participation on the project as part of its bid. According to NCDOT,plaintiff’s bid was rejected because of plaintiff’s failure to demonstrate “good faith efforts” to obtainpre-designated levels of minority participation on the project.As a prime contractor, plaintiff Rowe was obligated under the MWBE Program to either obtainparticipation of specified levels of MBE and WBE participation as subcontractors, or to demonstrategood faith efforts to do so. For this particular project, NCDOT had set MBE and WBE subcontractorparticipation goals of 10 percent and 5 percent, respectively. Plaintiff’s bid included 6.6 percent WBEparticipation, but no MBE participation. The bid was rejected after a review of plaintiff’s good faith
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efforts to obtain MBE participation. The next lowest bidder submitted a bid including 3.3 percentMBE participation and 9.3 percent WBE participation, and although not obtaining a specified level ofMBE participation, it was determined to have made good faith efforts to do so. (Order of the DistrictCourt, dated March 29, 2007).NCDOT’s MWBE Program “largely mirrors” the Federal DBE Program, which NCDOT is required tocomply with in awarding construction contracts that utilize Federal funds. (589 F.Supp.2d 587; Orderof the District Court, dated September 28, 2007). Like the Federal DBE Program, under NCDOT’sMWBE Program, the goals for minority and female participation are aspirational rather thanmandatory. Id. An individual target for MBE participation was set for each project. Id.Historically, NCDOT had engaged in several disparity studies. The most recent study was done in2004. Id. The 2004 study, which followed the study in 1998, concluded that disparities in utilizationof MBEs persist and that a basis remains for continuation of the MWBE Program. The new statute asrevised was approved in 2006, which modified the previous MBE statute by eliminating the 10percent and 5 percent goals and establishing a fixed expiration date of 2009.Plaintiff filed its complaint in this case in 2003 against the NCDOT and individuals associated with theNCDOT, including the Secretary of NCDOT, W. Lyndo Tippett. In its complaint, plaintiff alleged thatthe MWBE statute for NCDOT was unconstitutional on its face and as applied. 589 F.Supp.2d 587.
March 29, 2007 Order of the District Court. The matter came before the district court initially onseveral motions, including the defendants’ Motion to Dismiss or for Partial Summary Judgment,defendants’ Motion to Dismiss the Claim for Mootness and plaintiff’s Motion for Summary Judgment.The court in its October 2007 Order granted in part and denied in part defendants’ Motion to Dismissor for partial summary judgment; denied defendants’ Motion to Dismiss the Claim for Mootness; anddismissed without prejudice plaintiff’s Motion for Summary Judgment.The court held the Eleventh Amendment to the United States Constitution bars plaintiff fromobtaining any relief against defendant NCDOT, and from obtaining a retrospective damages awardagainst any of the individual defendants in their official capacities. The court ruled that plaintiff’sclaims for relief against the NCDOT were barred by the Eleventh Amendment, and the NCDOT wasdismissed from the case as a defendant. Plaintiff’s claims for interest, actual damages, compensatorydamages and punitive damages against the individual defendants sued in their official capacities alsowas held barred by the Eleventh Amendment and were dismissed. But, the court held that plaintiffwas entitled to sue for an injunction to prevent state officers from violating a federal law, and underthe Ex Parte Young exception, plaintiff’s claim for declaratory and injunctive relief was permitted togo forward as against the individual defendants who were acting in an official capacity with theNCDOT. The court also held that the individual defendants were entitled to qualified immunity, andtherefore dismissed plaintiff’s claim for money damages against the individual defendants in theirindividual capacities. Order of the District Court, dated March 29, 2007.Defendants argued that the recent amendment to the MWBE statute rendered plaintiff’s claim fordeclaratory injunctive relief moot. The new MWBE statute adopted in 2006, according to the court,does away with many of the alleged shortcomings argued by the plaintiff in this lawsuit. The courtfound the amended statute has a sunset date in 2009; specific aspirational participation goals by
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women and minorities are eliminated; defines “minority” as including only those racial groups whichdisparity studies identify as subject to underutilization in state road construction contracts; explicitlyreferences the findings of the 2004 Disparity Study and requires similar studies to be conducted atleast once every five years; and directs NCDOT to enact regulations targeting discriminationidentified in the 2004 and future studies.The court held, however, that the 2004 Disparity Study and amended MWBE statute do not remedythe primary problem which the plaintiff complained of: the use of remedial race- and gender- basedpreferences allegedly without valid evidence of past racial and gender discrimination. In that sense,the court held the amended MWBE statute continued to present a live case or controversy, andaccordingly denied the defendants’ Motion to Dismiss Claim for Mootness as to plaintiff’s suit forprospective injunctive relief. Order of the District Court, dated March 29, 2007.The court also held that since there had been no analysis of the MWBE statute apart from the briefsregarding mootness, plaintiff’s pending Motion for Summary Judgment was dismissed withoutprejudice. Order of the District Court, dated March 29, 2007.
September 28, 2007 Order of the District Court. On September 28, 2007, the district court issued anew order in which it denied both the plaintiff’s and the defendants’ Motions for Summary Judgment.Plaintiff claimed that the 2004 Disparity Study is the sole basis of the MWBE statute, that the study isflawed, and therefore it does not satisfy the first prong of strict scrutiny review. Plaintiff also arguedthat the 2004 study tends to prove non-discrimination in the case of women; and finally the MWBEProgram fails the second prong of strict scrutiny review in that it is not narrowly tailored.The court found summary judgment was inappropriate for either party and that there are genuineissues of material fact for trial. The first and foremost issue of material fact, according to the court,was the adequacy of the 2004 Disparity Study as used to justify the MWBE Program. Therefore,because the court found there was a genuine issue of material fact regarding the 2004 Study,summary judgment was denied on this issue.The court also held there was confusion as to the basis of the MWBE Program, and whether it wasbased solely on the 2004 Study or also on the 1993 and 1998 Disparity Studies. Therefore, the courtheld a genuine issue of material fact existed on this issue and denied summary judgment. Order of theDistrict Court, dated September 28, 2007.
December 9, 2008 Order of the District Court (589 F.Supp.2d 587). The district court on December 9,2008, after a bench trial, issued an Order that found as a fact and concluded as a matter of law thatplaintiff failed to satisfy its burden of proof that the North Carolina Minority and Women’s BusinessEnterprise program, enacted by the state legislature to affect the awarding of contracts andsubcontracts in state highway construction, violated the United States Constitution.Plaintiff, in its complaint filed against the NCDOT alleged that N.C. Gen. St. § 136-28.4 isunconstitutional on its face and as applied, and that the NCDOT while administering the MWBEprogram violated plaintiff’s rights under the federal law and the United States Constitution. Plaintiffrequested a declaratory judgment that the MWBE program is invalid and sought actual and punitivedamages.
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As a prime contractor, plaintiff was obligated under the MWBE program to either obtain participationof specified levels of MBE and WBE subcontractors, or to demonstrate that good faith efforts weremade to do so. Following a review of plaintiff’s good faith efforts to obtain minority participation onthe particular contract that was the subject of plaintiff’s bid, the bid was rejected. Plaintiff’s bid wasrejected in favor of the next lowest bid, which had proposed higher minority participation on theproject as part of its bid. According to NCDOT, plaintiff’s bid was rejected because of plaintiff’s failureto demonstrate good faith efforts to obtain pre-designated levels of minority participation on theproject. 589 F.Supp.2d 587.
North Carolina’s MWBE program. The MWBE program was implemented following amendments toN.C. Gen. Stat. §136-28.4. Pursuant to the directives of the statute, the NCDOT promulgatedregulations governing administration of the MWBE program. See N.C. Admin. Code tit. 19A, §2D.1101, et seq. The regulations had been amended several times and provide that NCDOT shallensure that MBEs and WBEs have the maximum opportunity to participate in the performance ofcontracts financed with non-federal funds. N.C. Admin. Code Tit. 19A § 2D.1101.North Carolina’s MWBE program, which affected only highway bids and contracts funded solely withstate money, according to the district court, largely mirrored the Federal DBE Program which NCDOTis required to comply with in awarding construction contracts that utilize federal funds. 589F.Supp.2d 587. Like the Federal DBE Program, under North Carolina’s MWBE program, the targets forminority and female participation were aspirational rather than mandatory, and individual targetsfor disadvantaged business participation were set for each individual project. N.C. Admin. Code tit.19A § 2D.1108. In determining what level of MBE and WBE participation was appropriate for eachproject, NCDOT would take into account “the approximate dollar value of the contract, thegeographical location of the proposed work, a number of the eligible funds in the geographical area,and the anticipated value of the items of work to be included in the contract.” Id. NCDOT would alsoconsider “the annual goals mandated by Congress and the North Carolina General Assembly.” Id.A firm could be certified as a MBE or WBE by showing NCDOT that it is “owner controlled by one ormore socially and economically disadvantaged individuals.” NC Admin. Code tit. 1980, § 2D.1102.The district court stated the MWBE program did not directly discriminate in favor of minority andwomen contractors, but rather “encouraged prime contractors to favor MBEs and WBEs insubcontracting before submitting bids to NCDOT.” 589 F.Supp.2d 587. In determining whether thelowest bidder is “responsible,” NCDOT would consider whether the bidder obtained the level ofcertified MBE and WBE participation previously specified in the NCDOT project proposal. If not,NCDOT would consider whether the bidder made good faith efforts to solicit MBE and WBEparticipation. N.C .Admin. Code tit. 19A§ 2D.1108.There were multiple studies produced and presented to the North Carolina General Assembly in theyears 1993, 1998 and 2004. The 1998 and 2004 studies concluded that disparities in the utilization ofminority and women contractors persist, and that there remains a basis for continuation of theMWBE program. The MWBE program as amended after the 2004 study includes provisions thateliminated the 10 percent and 5 percent goals and instead replaced them with contract-specificparticipation goals created by NCDOT; established a sunset provision that has the statute expiring onAugust 31, 2009; and provides reliance on a disparity study produced in 2004.
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The MWBE program, as it stood at the time of this decision, provides that NCDOT “dictates to primecontractors the express goal of MBE and WBE subcontractors to be used on a given project. However,instead of the state hiring the MBE and WBE subcontractors itself, the NCDOT makes the primecontractor solely responsible for vetting and hiring these subcontractors. If a prime contractor fails tohire the goal amount, it must submit efforts of ‘good faith’ attempts to do so.” 589 F.Supp.2d 587.
Compelling interest. The district court held that NCDOT established a compelling governmentalinterest to have the MWBE program. The court noted that the United States Supreme Court in Crosonmade clear that a state legislature has a compelling interest in eradicating and remedying privatediscrimination in the private subcontracting inherent in the letting of road construction contracts.589 F.Supp.2d 587, citing Croson, 488 U.S. at 492. The district court found that the North CarolinaLegislature established it relied upon a strong basis of evidence in concluding that prior racediscrimination in North Carolina’s road construction industry existed so as to require remedialaction.The court held that the 2004 Disparity Study demonstrated the existence of previous discriminationin the specific industry and locality at issue. The court stated that disparity ratios provided for in the2004 Disparity Study highlighted the underutilization of MBEs by prime contractors bidding on statefunded highway projects. In addition, the court found that evidence relied upon by the legislaturedemonstrated a dramatic decline in the utilization of MBEs during the program’s suspension in 1991.The court also found that anecdotal support relied upon by the legislature confirmed and reinforcedthe general data demonstrating the underutilization of MBEs. The court held that the NCDOTestablished that, “based upon a clear and strong inference raised by this Study, they concludedminority contractors suffer from the lingering effects of racial discrimination.” 589 F.Supp.2d 587.With regard to WBEs, the court applied a different standard of review. The court held the legislativescheme as it relates to MWBEs must serve an important governmental interest and must besubstantially related to the achievement of those objectives. The court found that NCDOT establishedan important governmental interest. The 2004 Disparity Study provided that the average contractsawarded WBEs are significantly smaller than those awarded non-WBEs. The court held that NCDOTestablished based upon a clear and strong inference raised by the Study, women contractors sufferfrom past gender discrimination in the road construction industry.
Narrowly tailored. The district court noted that the Fourth Circuit of Appeals lists a number of factorsto consider in analyzing a statute for narrow tailoring: (1) the necessity of the policy and the efficacyof alternative race neutral policies; (2) the planned duration of the policy; (3) the relationshipbetween the numerical goal and the percentage of minority group members in the relevantpopulation; (4) the flexibility of the policy, including the provision of waivers if the goal cannot bemet; and (5) the burden of the policy on innocent third parties. 589 F.Supp.2d 587, quoting Belk v.
Charlotte-Mecklenburg Board of Education, 269 F.3d 305, 344 (4th Cir. 2001).The district court held that the legislative scheme in N.C. Gen. Stat. § 136-28.4 is narrowly tailored toremedy private discrimination of minorities and women in the private subcontracting inherent in theletting of road construction contracts. The district court’s analysis focused on narrowly tailoringfactors (2) and (4) above, namely the duration of the policy and the flexibility of the policy. Withrespect to the former, the court held the legislative scheme provides the program be reviewed at least
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every five years to revisit the issue of utilization of MWBEs in the road construction industry. N.C.Gen. Stat. §136-28.4(b). Further, the legislative scheme includes a sunset provision so that theprogram will expire on August 31, 2009, unless renewed by an act of the legislature. Id. at § 136-28.4(e). The court held these provisions ensured the legislative scheme last no longer than necessary.The court also found that the legislative scheme enacted by the North Carolina legislature providesflexibility insofar as the participation goals for a given contract or determined on a project by projectbasis. § 136-28.4(b)(1). Additionally, the court found the legislative scheme in question is notoverbroad because the statute applies only to “those racial or ethnicity classifications identified by astudy conducted in accordance with this section that had been subjected to discrimination in arelevant marketplace and that had been adversely affected in their ability to obtain contracts with theDepartment.” § 136-28.4(c)(2). The court found that plaintiff failed to provide any evidence thatindicates minorities from non-relevant racial groups had been awarded contracts as a result of thestatute.The court held that the legislative scheme is narrowly tailored to remedy private discrimination ofminorities and women in the private subcontracting inherent in the letting of road constructioncontracts, and therefore found that § 136-28.4 is constitutional.The decision of the district court was appealed to the United States Court of Appeals for the FourthCircuit, which affirmed in part and reversed in part the decision of the district court. See 615 F3d 233(4th Cir. 2010), discussed above.
19. Thomas v. City of Saint Paul, 526 F. Supp.2d 959 (D. Minn 2007), affirmed, 321 Fed.
Appx. 541, 2009 WL 777932 (8th Cir. March 26, 2009) (unpublished opinion), cert.
denied, 130 S.Ct. 408 (2009). In Thomas v. City of Saint Paul, the plaintiffs are African
American business owners who brought this lawsuit claiming that the City of Saint Paul,
Minnesota discriminated against them in awarding publicly-funded contracts. The City moved
for summary judgment, which the United States District Court granted and issued an order
dismissing the plaintiff’s lawsuit in December 2007.The background of the case involves the adoption by the City of Saint Paul of a Vendor OutreachProgram (“VOP”) that was designed to assist minority and other small business owners in competingfor City contracts. Plaintiffs were VOP-certified minority business owners. Plaintiffs contended thatthe City engaged in racially discriminatory illegal conduct in awarding City contracts for publicly-funded projects. Plaintiff Thomas claimed that the City denied him opportunities to work on projectsbecause of his race arguing that the City failed to invite him to bid on certain projects, the City failedto award him contracts and the fact independent developers had not contracted with his company.526 F. Supp.2d at 962. The City contended that Thomas was provided opportunities to bid for theCity’s work.Plaintiff Brian Conover owned a trucking firm, and he claimed that none of his bids as a subcontractoron 22 different projects to various independent developers were accepted. 526 F. Supp.2d at 962. Thecourt found that after years of discovery, plaintiff Conover offered no admissible evidence to supporthis claim, had not identified the subcontractors whose bids were accepted, and did not offer anycomparison showing the accepted bid and the bid he submitted. Id. Plaintiff Conover also complained
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that he received bidding invitations only a few days before a bid was due, which did not allow himadequate time to prepare a competitive bid. Id. The court found, however, he failed to identify anyparticular project for which he had only a single day of bid, and did not identify any similarly situatedperson of any race who was afforded a longer period of time in which to submit a bid. Id. at 963.Plaintiff Newell claimed he submitted numerous bids on the City’s projects all of which were rejected.
Id. The court found, however, that he provided no specifics about why he did not receive the work. Id.
The VOP. Under the VOP, the City sets annual bench marks or levels of participation for the targetedminorities groups. Id. at 963. The VOP prohibits quotas and imposes various “good faith”requirements on prime contractors who bid for City projects. Id. at 964. In particular, the VOPrequires that when a prime contractor rejects a bid from a VOP-certified business, the contractormust give the City its basis for the rejection, and evidence that the rejection was justified. Id. The VOPfurther imposes obligations on the City with respect to vendor contracts. Id. The court found the Citymust seek where possible and lawful to award a portion of vendor contracts to VOP-certifiedbusinesses. Id. The City contract manager must solicit these bids by phone, advertisement in a localnewspaper or other means. Where applicable, the contract manager may assist interested VOPparticipants in obtaining bonds, lines of credit or insurance required to perform under the contract.
Id. The VOP ordinance provides that when the contract manager engages in one or more possibleoutreach efforts, he or she is in compliance with the ordinance. Id.
Analysis and Order of the Court. The district court found that the City is entitled to summaryjudgment because plaintiffs lack standing to bring these claims and that no genuine issue of materialfact remains. Id. at 965. The court held that the plaintiffs had no standing to challenge the VOPbecause they failed to show they were deprived of an opportunity to compete, or that their inabilityto obtain any contract resulted from an act of discrimination. Id. The court found they failed to showany instance in which their race was a determinant in the denial of any contract. Id. at 966. As aresult, the court held plaintiffs failed to demonstrate the City engaged in discriminatory conduct orpolicy which prevented plaintiffs from competing. Id. at 965-966.The court held that in the absence of any showing of intentional discrimination based on race, themere fact the City did not award any contracts to plaintiffs does not furnish that causal nexusnecessary to establish standing. Id. at 966. The court held the law does not require the City tovoluntarily adopt “aggressive race-based affirmative action programs” in order to award specificgroups publicly-funded contracts. Id. at 966. The court found that plaintiffs had failed to show aviolation of the VOP ordinance, or any illegal policy or action on the part of the City. Id.The court stated that the plaintiffs must identify a discriminatory policy in effect. Id. at 966. The courtnoted, for example, even assuming the City failed to give plaintiffs more than one day’s notice to entera bid, such a failure is not, per se, illegal. Id. The court found the plaintiffs offered no evidence thatanyone else of any other race received an earlier notice, or that he was given this allegedly tardynotice as a result of his race. Id.The court concluded that even if plaintiffs may not have been hired as a subcontractor to work forprime contractors receiving City contracts, these were independent developers and the City is notrequired to defend the alleged bad acts of others. Id. Therefore, the court held plaintiffs had nostanding to challenge the VOP. Id. at 966.
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Plaintiff’s claims. The court found that even assuming plaintiffs possessed standing, they failed toestablish facts which demonstrated a need for a trial, primarily because each theory of recovery isviable only if the City “intentionally” treated plaintiffs unfavorably because of their race. Id. at 967.The court held to establish a prima facie violation of the equal protection clause, there must be stateaction. Id. Plaintiffs must offer facts and evidence that constitute proof of “racially discriminatoryintent or purpose.” Id. at 967. Here, the court found that plaintiff failed to allege any single instanceshowing the City “intentionally” rejected VOP bids based on their race. Id.The court also found that plaintiffs offered no evidence of a specific time when any one of themsubmitted the lowest bid for a contract or a subcontract, or showed any case where their bids wererejected on the basis of race. Id. The court held the alleged failure to place minority contractors in apreferred position, without more, is insufficient to support a finding that the City failed to treat themequally based upon their race. Id.The City rejected the plaintiff’s claims of discrimination because the plaintiffs did not establish byevidence that the City “intentionally” rejected their bid due to race or that the City “intentionally”discriminated against these plaintiffs. Id. at 967-968. The court held that the plaintiffs did notestablish a single instance showing the City deprived them of their rights, and the plaintiffs did notproduce evidence of a “discriminatory motive.” Id. at 968. The court concluded that plaintiffs hadfailed to show that the City’s actions were “racially motivated.” Id.The Eighth Circuit Court of Appeals affirmed the ruling of the district court. Thomas v. City of Saint
Paul, 2009 WL 777932 (8th Cir. 2009)(unpublished opinion). The Eighth Circuit affirmed based on thedecision of the district court and finding no reversible error.
20. Thompson Building Wrecking Co. v. Augusta, Georgia, No. 1:07CV019, 2007 WL
926153 (S.D. Ga. Mar. 14, 2007)(Slip. Op.). This case considered the validity of the City
of Augusta’s local minority DBE program. The district court enjoined the City from
favoring any contract bid on the basis of racial classification and based its decision
principally upon the outdated and insufficient data proffered by the City in support of
its program. 2007 WL 926153 at *9-10.The City of Augusta enacted a local DBE program based upon the results of a disparity studycompleted in 1994. The disparity study examined the disparity in socioeconomic status among races,compared black-owned businesses in Augusta with those in other regions and those owned by otherracial groups, examined “Georgia’s racist history” in contracting and procurement, and examinedcertain data related to Augusta’s contracting and procurement. Id. at *1-4. The plaintiff contractorsand subcontractors challenged the constitutionality of the DBE program and sought to extend atemporary injunction enjoining the City’s implementation of racial preferences in public bidding andprocurement.The City defended the DBE program arguing that it did not utilize racial classifications because it onlyrequired vendors to make a “good faith effort” to ensure DBE participation. Id. at *6. The courtrejected this argument noting that bidders were required to submit a “Proposed DBE Participation”form and that bids containing DBE participation were treated more favorably than those bids withoutDBE participation. The court stated: “Because a person’s business can qualify for the favorable
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treatment based on that person’s race, while a similarly situated person of another race would notqualify, the program contains a racial classification.” Id.The court noted that the DBE program harmed subcontractors in two ways: first, because primecontractors will discriminate between DBE and non-DBE subcontractors and a bid with a DBEsubcontractor would be treated more favorably; and second, because the City would favor a bidcontaining DBE participation over an equal or even superior bid containing no DBE participation. Id.The court applied the strict scrutiny standard set forth in Croson and Engineering Contractors
Association to determine whether the City had a compelling interest for its program and whether theprogram was narrowly tailored to that end. The court noted that pursuant to Croson, the City wouldhave a compelling interest in assuring that tax dollars would not perpetuate private prejudice. But,the court found (citing Croson), that a state or local government must identify that discrimination,“public or private, with some specificity before they may use race-conscious relief.” The court citedthe Eleventh Circuit’s position that “‘gross statistical disparities’ between the proportion of minoritieshired by the public employer and the proportion of minorities willing and able to work” may justifyan affirmative action program. Id. at *7. The court also stated that anecdotal evidence is relevant tothe analysis.The court determined that while the City’s disparity study showed some statistical disparitiesbuttressed by anecdotal evidence, the study suffered from multiple issues. Id. at *7-8. Specifically, thecourt found that those portions of the study examining discrimination outside the area ofsubcontracting (e.g., socioeconomic status of racial groups in the Augusta area) were irrelevant forpurposes of showing a compelling interest. The court also cited the failure of the study todifferentiate between different minority races as well as the improper aggregation of race- andgender-based discrimination referred to as Simpson’s Paradox.The court assumed for purposes of its analysis that the City could show a compelling interest butconcluded that the program was not narrowly tailored and thus could not satisfy strict scrutiny. Thecourt found that it need look no further beyond the fact of the 13-year duration of the programabsent further investigation, and the absence of a sunset or expiration provision, to conclude that theDBE program was not narrowly tailored. Id. at *8. Noting that affirmative action is permitted onlysparingly, the court found: “[i]t would be impossible for Augusta to argue that, 13 years after laststudying the issue, racial discrimination is so rampant in the Augusta contracting industry that theCity must affirmatively act to avoid being complicit.” Id. The court held in conclusion, that theplaintiffs were “substantially likely to succeed in proving that, when the City requests bids withminority participation and in fact favors bids with such, the plaintiffs will suffer racial discriminationin violation of the Equal Protection Clause.” Id. at *9.In a subsequent Order dated September 5, 2007, the court denied the City’s motion to continueplaintiff’s Motion for Summary Judgment, denied the City’s Rule 12(b)(6) motion to dismiss, andstayed the action for 30 days pending mediation between the parties. Importantly, in this Order, thecourt reiterated that the female- and locally-owned business components of the program (challengedin plaintiff’s Motion for Summary Judgment) would be subject to intermediate scrutiny and rationalbasis scrutiny, respectively. The court also reiterated its rejection of the City’s challenge to theplaintiffs’ standing. The court noted that under Adarand, preventing a contractor from competing on
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an equal footing satisfies the particularized injury prong of standing. And showing that the contractorwill sometime in the future bid on a City contract “that offers financial incentives to a primecontractor for hiring disadvantaged subcontractors” satisfies the second requirement that theparticularized injury be actual or imminent. Accordingly, the court concluded that the plaintiffs havestanding to pursue this action.
21. Hershell Gill Consulting Engineers, Inc. v. Miami-Dade County, 333 F. Supp.2d 1305
(S.D. Fla. 2004). The decision in Hershell Gill Consulting Engineers, Inc. v. Miami-Dade
County, is significant to the disparity study because it applied and followed the
Engineering Contractors Association decision in the context of contracting and
procurement for goods and services (including architect and engineer services). Many
of the other cases focused on construction, and thus Hershell Gill is instructive as to the
analysis relating to architect and engineering services. The decision in Hershell Gill also
involved a district court in the Eleventh Circuit imposing compensatory and punitive
damages upon individual County Commissioners due to the district court’s finding of
their willful failure to abrogate an unconstitutional MBE/WBE Program. In addition, the
case is noteworthy because the district court refused to follow the 2003 Tenth Circuit
Court of Appeals decision in Concrete Works of Colorado, Inc. v. City and County of
Denver, 321 .3d 950 (10th Cir. 2003). See discussion, infra.Six years after the decision in Engineering Contractors Association, two white male-ownedengineering firms (the “plaintiffs”) brought suit against Miami-Dade County (the “County”), theformer County Manager, and various current County Commissioners (the “Commissioners”) in theirofficial and personal capacities (collectively the “defendants”), seeking to enjoin the same“participation goals” in the same MWBE program deemed to violate the Fourteenth Amendment inthe earlier case. 333 F. Supp. 1305, 1310 (S.D. Fla. 2004). After the Eleventh Circuit’s decision in
Engineering Contractors Association striking down the MWBE programs as applied to constructioncontracts, the County enacted a Community Small Business Enterprise (“CSBE”) program forconstruction contracts, “but continued to apply racial, ethnic, and gender criteria to its purchases ofgoods and services in other areas, including its procurement of A&E services.” Id. at 1311.The plaintiffs brought suit challenging the Black Business Enterprise (BBE) program, the HispanicBusiness Enterprise (HBE) program, and the Women Business Enterprise (WBE) program(collectively “MBE/WBE”). Id. The MBE/WBE programs applied to A&E contracts in excess of$25,000. Id. at 1312. The County established five “contract measures” to reach the participation goals:(1) set asides, (2) subcontractor goals, (3) project goals, (4) bid preferences, and (5) selection factors.
Id. Once a contract was identified as covered by a participation goal, a review committee woulddetermine whether a contract measure should be utilized. Id. The County was required to review theefficacy of the MBE/WBE programs annually, and reevaluated the continuing viability of theMBE/WBE programs every five years. Id. at 1313. However, the district court found “the participationgoals for the three MBE/WBE programs challenged … remained unchanged since 1994.” Id.In 1998, counsel for plaintiffs contacted the County Commissioners requesting the discontinuation ofcontract measures on A&E contracts. Id. at 1314. Upon request of the Commissioners, the countymanager then made two reports (an original and a follow-up) measuring parity in terms of dollarsawarded and dollars paid in the areas of A&E for blacks, Hispanics, and women, and concluded both



FINAL REPORT APPENDIX B, PAGE 220

times that the “County has reached parity for black, Hispanic, and Women-owned firms in the areas of[A&E] services.” The final report further stated “Based on all the analyses that have been performed,the County does not have a basis for the establishment of participation goals which would allow staffto apply contract measures.” Id. at 1315. The district court also found that the Commissioners wereinformed that “there was even less evidence to support [the MBE/WBE] programs as applied toarchitects and engineers then there was in contract construction.” Id. Nonetheless, theCommissioners voted to continue the MBE/WBE participation goals at their previous levels. Id.In May of 2000 (18 months after the lawsuit was filed), the County commissioned Dr. Manuel J.Carvajal, an econometrician, to study architects and engineers in the county. His final report had fourparts:(1) data identification and collection of methodology for displaying the research results; (2)presentation and discussion of tables pertaining to architecture, civil engineering, structuralengineering, and awards of contracts in those areas; (3) analysis of the structure and empiricalestimates of various sets of regression equations, the calculation of corresponding indices, and anassessment of their importance; and (4) a conclusion that there is discrimination against women andHispanics — but not against blacks — in the fields of architecture and engineering.
Id. The district court issued a preliminary injunction enjoining the use of the MBE/WBE programs forA&E contracts, pending the United States Supreme Court decisions in Gratz v. Bollinger, 539 U.S. 244(2003) and Grutter v. Bollinger, 539 U.S. 306 (2003). Id. at 1316.The court considered whether the MBE/WBE programs were violative of Title VII of the Civil RightsAct, and whether the County and the County Commissioners were liable for compensatory andpunitive damages.The district court found that the Supreme Court decisions in Gratz and Grutter did not alter theconstitutional analysis as set forth in Adarand and Croson. Id. at 1317. Accordingly, the race- andethnicity-based classifications were subject to strict scrutiny, meaning the County must present “astrong basis of evidence” indicating the MBE/WBE program was necessary and that it was narrowlytailored to its purported purpose. Id. at 1316. The gender-based classifications were subject tointermediate scrutiny, requiring the County to show the “gender-based classification serves animportant governmental objective, and that it is substantially related to the achievement of thatobjective.” Id. at 1317 (internal citations omitted). The court found that the proponent of a gender-based affirmative action program must present “sufficient probative evidence” of discrimination. Id.(internal citations omitted). The court found that under the intermediate scrutiny analysis, theCounty must (1) demonstrate past discrimination against women but not necessarily at the hands ofthe County, and (2) that the gender-conscious affirmative action program need not be used only as a“last resort.” Id.The County presented both statistical and anecdotal evidence. Id. at 1318. The statistical evidenceconsisted of Dr. Carvajal’s report, most of which consisted of “post-enactment” evidence. Id. Dr.Carvajal’s analysis sought to discover the existence of racial, ethnic and gender disparities in the A&Eindustry, and then to determine whether any such disparities could be attributed to discrimination.
Id. The study used four data sets: three were designed to establish the marketplace availability of
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firms (architecture, structural engineering, and civil engineering), and the fourth focused on awardsissued by the County. Id. Dr. Carvajal used the phone book, a list compiled by infoUSA, and a list offirms registered for technical certification with the County’s Department of Public Works to compile alist of the “universe” of firms competing in the market. Id. For the architectural firms only, he alsoused a list of firms that had been issued an architecture professional license. Id.Dr. Carvajal then conducted a phone survey of the identified firms. Based on his data, Dr. Carvajalconcluded that disparities existed between the percentage of A&E firms owned by blacks, Hispanics,and women, and the percentage of annual business they received. Id. Dr. Carvajal conductedregression analyses “in order to determine the effect a firm owner’s gender or race had on certaindependent variables.” Id. Dr. Carvajal used the firm’s annual volume of business as a dependentvariable and determined the disparities were due in each case to the firm’s gender and/or ethnicclassification. Id. at 1320. He also performed variants to the equations including: (1) usingcertification rather than survey data for the experience / capacity indicators, (2) with the outliersdeleted, (3) with publicly-owned firms deleted, (4) with the dummy variables reversed, and (5) usingonly currently certified firms.” Id. Dr. Carvajal’s results remained substantially unchanged. Id.Based on his analysis of the marketplace data, Dr. Carvajal concluded that the “gross statisticaldisparities” in the annual business volume for Hispanic- and women-owned firms could be attributedto discrimination; he “did not find sufficient evidence of discrimination against blacks.” Id.The court held that Dr. Carvajal’s study constituted neither a “strong basis in evidence” ofdiscrimination necessary to justify race- and ethnicity-conscious measures, nor did it constitute“sufficient probative evidence” necessary to justify the gender-conscious measures. Id. The courtmade an initial finding that no disparity existed to indicate underutilization of MBE/WBEs in theaward of A&E contracts by the County, nor was there underutilization of MBE/WBEs in the contractsthey were awarded. Id. The court found that an analysis of the award data indicated, “[i]f anything,the data indicates an overutilization of minority-owned firms by the County in relation to theirnumbers in the marketplace.” Id.With respect to the marketplace data, the County conceded that there was insufficient evidence ofdiscrimination against blacks to support the BBE program. Id. at 1321. With respect to themarketplace data for Hispanics and women, the court found it “unreliable and inaccurate” for threereasons: (1) the data failed to properly measure the geographic market, (2) the data failed to properlymeasure the product market, and (3) the marketplace survey was unreliable. Id. at 1321-25.The court ruled that it would not follow the Tenth Circuit decision of Concrete Works of Colorado, Inc.
v. City and County of Denver, 321 F.3d 950 (10th Cir. 2003), as the burden of proof enunciated by theTenth Circuit conflicts with that of the Eleventh Circuit, and the “Tenth Circuit’s decision is flawed forthe reasons articulated by Justice Scalia in his dissent from the denial of certiorari.” Id. at 1325(internal citations omitted).The defendant intervenors presented anecdotal evidence pertaining only to discrimination againstwomen in the County’s A&E industry. Id. The anecdotal evidence consisted of the testimony of threeA&E professional women, “nearly all” of which was related to discrimination in the award of Countycontracts. Id. at 1326. However, the district court found that the anecdotal evidence contradicted Dr.
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Carvajal’s study indicating that no disparity existed with respect to the award of County A&Econtracts. Id.The court quoted the Eleventh Circuit in Engineering Contractors Association for the proposition “thatonly in the rare case will anecdotal evidence suffice standing alone.” Id. (internal citations omitted).The court held that “[t]his is not one of those rare cases.” The district court concluded that thestatistical evidence was “unreliable and fail[ed] to establish the existence of discrimination,” and theanecdotal evidence was insufficient as it did not even reach the level of anecdotal evidence in
Engineering Contractors Association where the County employees themselves testified. Id.The court made an initial finding that a number of minority groups provided preferential treatmentwere in fact majorities in the County in terms of population, voting capacity, and representation onthe County Commission. Id. at 1326-1329. For purposes only of conducting the strict scrutinyanalysis, the court then assumed that Dr. Carvajal’s report demonstrated discrimination againstHispanics (note the County had conceded it had insufficient evidence of discrimination againstblacks) and sought to determine whether the HBE program was narrowly tailored to remedying thatdiscrimination. Id. at 1330. However, the court found that because the study failed to “identify who isengaging in the discrimination, what form the discrimination might take, at what stage in the processit is taking place, or how the discrimination is accomplished … it is virtually impossible to narrowlytailor any remedy, and the HBE program fails on this fact alone.” Id.The court found that even after the County Managers informed the Commissioners that the Countyhad reached parity in the A&E industry, the Commissioners declined to enact a CSBE ordinance, arace-neutral measure utilized in the construction industry after Engineering Contractors Association.
Id. Instead, the Commissioners voted to continue the HBE program. Id. The court held that theCounty’s failure to even explore a program similar to the CSBE ordinance indicated that the HBEprogram was not narrowly tailored. Id. at 1331.The court also found that the County enacted a broad anti-discrimination ordinance imposing harshpenalties for a violation thereof. Id. However, “not a single witness at trial knew of any instance of acomplaint being brought under this ordinance concerning the A&E industry,” leading the court toconclude that the ordinance was either not being enforced, or no discrimination existed. Id. Undereither scenario, the HBE program could not be narrowly tailored. Id.The court found the waiver provisions in the HBE program inflexible in practice. Id. Additionally, thecourt found the County had failed to comply with the provisions in the HBE program requiringadjustment of participation goals based on annual studies, because the County had not in factconducted annual studies for several years. Id. The court found this even “more problematic” becausethe HBE program did not have a built-in durational limit, and thus blatantly violated Supreme Courtjurisprudence requiring that racial and ethnic preferences “must be limited in time.” Id. at 1332,
citing Grutter, 123 S. Ct. at 2346. For the foregoing reasons, the court concluded the HBE program wasnot narrowly tailored. Id. at 1332.With respect to the WBE program, the court found that “the failure of the County to identify who isdiscriminating and where in the process the discrimination is taking place indicates (though notconclusively) that the WBE program is not substantially related to eliminating that discrimination.”
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Id. at 1333. The court found that the existence of the anti-discrimination ordinance, the refusal toenact a small business enterprise ordinance, and the inflexibility in setting the participation goalsrendered the WBE program unable to satisfy the substantial relationship test. Id.The court held that the County was liable for any compensatory damages. Id. at 1333-34. The courtheld that the Commissioners had absolute immunity for their legislative actions; however, they werenot entitled to qualified immunity for their actions in voting to apply the race-, ethnicity-, and gender-conscious measures of the MBE/WBE programs if their actions violated “clearly established statutoryor constitutional rights of which a reasonable person would have known … Accordingly, the questionis whether the state of the law at the time the Commissioners voted to apply [race-, ethnicity-, andgender-conscious measures] gave them ‘fair warning’ that their actions were unconstitutional.“ Id. at1335-36 (internal citations omitted).The court held that the Commissioners were not entitled to qualified immunity because they “hadbefore them at least three cases that gave them fair warning that their application of the MBE/WBEprograms … were unconstitutional: Croson, Adarand and [Engineering Contractors Association].” Id. at1137. The court found that the Commissioners voted to apply the contract measures after theSupreme Court decided both Croson and Adarand. Id. Moreover, the Eleventh Circuit had alreadystruck down the construction provisions of the same MBE/WBE programs. Id. Thus, the case law was“clearly established” and gave the Commissioners fair warning that the MBE/WBE programs wereunconstitutional. Id.The court also found the Commissioners had specific information from the County Manager and otherinternal studies indicating the problems with the MBE/WBE programs and indicating that parity hadbeen achieved. Id. at 1338. Additionally, the Commissioners did not conduct the annual studiesmandated by the MBE/WBE ordinance itself. Id. For all the foregoing reasons, the court held theCommissioners were subject to individual liability for any compensatory and punitive damages.The district court enjoined the County, the Commissioners, and the County Manager from using, orrequiring the use of, gender, racial, or ethnic criteria in deciding (1) whether a response to an RFPsubmitted for A&E work is responsive, (2) whether such a response will be considered, and (3)whether a contract will be awarded to a consultant submitting such a response. The court awardedthe plaintiffs $100 each in nominal damages and reasonable attorneys’ fees and costs, for which itheld the County and the Commissioners jointly and severally liable.
22. Florida A.G.C. Council, Inc. v. State of Florida, 303 F. Supp.2d 1307 (N.D. Fla. 2004).
This case is instructive to the disparity study as to the manner in which district courts
within the Eleventh Circuit are interpreting and applying Engineering Contractors
Association. It is also instructive in terms of the type of legislation to be considered by
the local and state governments as to what the courts consider to be a “race-
conscious” program and/or legislation, as well as to the significance of the
implementation of the legislation to the analysis.The plaintiffs, A.G.C. Council, Inc. and the South Florida Chapter of the Associated General Contractorsbrought this case challenging the constitutionality of certain provisions of a Florida statute (Section287.09451, et seq.). The plaintiffs contended that the statute violated the Equal Protection Clause of
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the Fourteenth Amendment by instituting race- and gender-conscious “preferences” in order toincrease the numeric representation of “MBEs” in certain industries.According to the court, the Florida Statute enacted race-conscious and gender-conscious remedialprograms to ensure minority participation in state contracts for the purchase of commodities and inconstruction contracts. The State created the Office of Supplier Diversity (“OSD”) to assist MBEs tobecome suppliers of commodities, services and construction to the state government. The OSD hadcertain responsibilities, including adopting rules meant to assess whether state agencies have madegood faith efforts to solicit business from MBEs, and to monitor whether contractors have made goodfaith efforts to comply with the objective of greater overall MBE participation.The statute enumerated measures that contractors should undertake, such as minority-centeredrecruitment in advertising as a means of advancing the statute’s purpose. The statute provided thateach State agency is “encouraged” to spend 21 percent of the monies actually expended forconstruction contracts, 25 percent of the monies actually expended for architectural and engineeringcontracts, 24 percent of the monies actually expended for commodities and 50.5 percent of themonies actually expended for contractual services during the fiscal year for the purpose of enteringinto contracts with certified MBEs. The statute also provided that state agencies are allowed toallocate certain percentages for black Americans, Hispanic Americans and for American women, andthe goals are broken down by construction contracts, architectural and engineering contracts,commodities and contractual services.The State took the position that the spending goals were “precatory.” The court found that theplaintiffs had standing to maintain the action and to pursue prospective relief. The court held that thestatute was unconstitutional based on the finding that the spending goals were not narrowly tailoredto achieve a governmental interest. The court did not specifically address whether the articulatedreasons for the goals contained in the statute had sufficient evidence, but instead found that thearticulated reason would, “if true,” constitute a compelling governmental interest necessitating race-conscious remedies. Rather than explore the evidence, the court focused on the narrowly tailoredrequirement and held that it was not satisfied by the State.The court found that there was no evidence in the record that the State contemplated race-neutralmeans to accomplish the objectives set forth in Section 287.09451 et seq., such as “‘simplification ofbidding procedures, relaxation of bonding requirements, training or financial aid for disadvantagedentrepreneurs of all races [which] would open the public contracting market to all those who havesuffered the effects of past discrimination.’” Florida A.G.C. Council, 303 F.Supp.2d at 1315, quoting
Eng’g Contractors Ass’n, 122 F.3d at 928, quoting Croson, 488 U.S. at 509-10.The court noted that defendants did not seem to disagree with the report issued by the State ofFlorida Senate that concluded there was little evidence to support the spending goals outlined in thestatute. Rather, the State of Florida argued that the statute is “permissive.” The court, however, heldthat “there is no distinction between a statute that is precatory versus one that is compulsory whenthe challenged statute ‘induces an employer to hire with an eye toward meeting … [a] numericaltarget.’ Florida A.G.C. Council, 303 F.Supp.2d at 1316.
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The court found that the State applies pressure to State agencies to meet the legislative objectives ofthe statute extending beyond simple outreach efforts. The State agencies, according to the court, wererequired to coordinate their MBE procurement activities with the OSD, which includes adopting anMBE utilization plan. If the State agency deviated from the utilization plan in two consecutive andthree out of five total fiscal years, then the OSD could review any and all solicitations and contractawards of the agency as deemed necessary until such time as the agency met its utilization plan. Thecourt held that based on these factors, although alleged to be “permissive,” the statute textually wasnot.Therefore, the court found that the statute was not narrowly tailored to serve a compellinggovernmental interest, and consequently violated the Equal Protection Clause of the FourteenthAmendment.
23. The Builders Ass’n of Greater Chicago v. The City of Chicago, 298 F. Supp.2d 725
(N.D. Ill. 2003). This case is instructive because of the court’s focus and analysis on
whether the City of Chicago’s MBE/WBE program was narrowly tailored. The basis of
the court’s holding that the program was not narrowly tailored is instructive for any
program considered because of the reasons provided as to why the program did not
pass muster.The plaintiff, the Builders Association of Greater Chicago, brought this suit challenging theconstitutionality of the City of Chicago’s construction Minority- and Women-Owned Business(“MWBE”) Program. The court held that the City of Chicago’s MWBE program was unconstitutionalbecause it did not satisfy the requirement that it be narrowly tailored to achieve a compellinggovernmental interest. The court held that it was not narrowly tailored for several reasons, includingbecause there was no “meaningful individualized review” of MBE/WBEs; it had no termination datenor did it have any means for determining a termination; the “graduation” revenue amount for firmsto graduate out of the program was very high, $27,500,000, and in fact very few firms graduated;there was no net worth threshold; and, waivers were rarely or never granted on constructioncontracts. The court found that the City program was a “rigid numerical quota,” not related to thenumber of available, willing and able firms. Formulistic percentages, the court held, could not survivethe strict scrutiny.The court held that the goals plan did not address issues raised as to discrimination regarding marketaccess and credit. The court found that a goals program does not directly impact prime contractor’sselection of subcontractors on non-goals private projects. The court found that a set-aside or goalsprogram does not directly impact difficulties in accessing credit, and does not address discriminatoryloan denials or higher interest rates. The court found the City has not sought to attack discriminationby primes directly, “but it could.” 298 F.2d 725. “To monitor possible discriminatory conduct it couldmaintain its certification list and require those contracting with the City to consider unsolicited bids,to maintain bidding records, and to justify rejection of any certified firm submitting the lowest bid. Itcould also require firms seeking City work to post private jobs above a certain minimum on a websiteor otherwise provide public notice …” Id.The court concluded that other race-neutral means were available to impact credit, high interestrates, and other potential marketplace discrimination. The court pointed to race-neutral means
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including linked deposits, with the City banking at institutions making loans to startup and smallerfirms. Other race-neutral programs referenced included quick pay and contract downsizing;restricting self-performance by prime contractors; a direct loan program; waiver of bonds oncontracts under $100,000; a bank participation loan program; a 2 percent local business preference;outreach programs and technical assistance and workshops; and seminars presented to newconstruction firms.The court held that race and ethnicity do matter, but that racial and ethnic classifications are highlysuspect, can be used only as a last resort, and cannot be made by some mechanical formulation.Therefore, the court concluded the City’s MWBE Program could not stand in its present guise. Thecourt held that the present program was not narrowly tailored to remedy past discrimination and thediscrimination demonstrated to now exist.The court entered an injunction but delayed the effective date for six months from the date of itsOrder, December 29, 2003. The court held that the City had a “compelling interest in not having itsconstruction projects slip back to near monopoly domination by white male firms.” The court ruled abrief continuation of the program for six months was appropriate “as the City rethinks the many toolsof redress it has available.” Subsequently, the court declared unconstitutional the City’s MWBEProgram with respect to construction contracts and permanently enjoined the City from enforcingthe Program. 2004 WL 757697 (N.D. Ill 2004).
24. Associated Utility Contractors of Maryland, Inc. v. Mayor and City Council of
Baltimore, 218 F. Supp.2d 749 (D. Md. 2002). This case is instructive because the court
found the Executive Order of the Mayor of the City of Baltimore was precatory in
nature (creating no legal obligation or duty) and contained no enforcement mechanism
or penalties for noncompliance and imposed no substantial restrictions; the Executive
Order announced goals that were found to be aspirational only.The Associated Utility Contractors of Maryland, Inc. (“AUC”) sued the City of Baltimore challenging itsordinance providing for minority and women-owned business enterprise (“MWBE”) participation incity contracts. Previously, an earlier City of Baltimore MWBE program was declared unconstitutional.
Associated Utility Contractors of Maryland, Inc. v. Mayor and City Council of Baltimore, 83 F. Supp.2d613 (D. Md. 2000). The City adopted a new ordinance that provided for the establishment of MWBEparticipation goals on a contract-by-contract basis, and made several other changes from theprevious MWBE program declared unconstitutional in the earlier case.In addition, the Mayor of the City of Baltimore issued an Executive Order that announced a goal ofawarding 35 percent of all City contracting dollars to MBE/WBEs. The court found this goal of 35percent participation was aspirational only and the Executive Order contained no enforcementmechanism or penalties for noncompliance. The Executive Order also specified many “noncoercive”outreach measures to be taken by the City agencies relating to increasing participation of MBE/WBEs.These measures were found to be merely aspirational and no enforcement mechanism was provided.The court addressed in this case only a motion to dismiss filed by the City of Baltimore arguing thatthe Associated Utility Contractors had no standing. The court denied the motion to dismiss holdingthat the association had standing to challenge the new MBE/WBE ordinance, although the court
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noted that it had significant issues with the AUC having representational standing because of thenature of the MBE/WBE plan and the fact the AUC did not have any of its individual members namedin the suit. The court also held that the AUC was entitled to bring an as applied challenge to theExecutive Order of the Mayor, but rejected it having standing to bring a facial challenge based on afinding that it imposes no requirement, creates no sanctions, and does not inflict an injury upon anymember of the AUC in any concrete way. Therefore, the Executive Order did not create a “case orcontroversy” in connection with a facial attack. The court found the wording of the Executive Order tobe precatory and imposing no substantive restrictions.After this decision the City of Baltimore and the AUC entered into a settlement agreement and adismissal with prejudice of the case. An order was issued by the court on October 22, 2003 dismissingthe case with prejudice.
25. Kornhass Construction, Inc. v. State of Oklahoma, Department of Central Services,
140 F.Supp.2d 1232 (W.D. OK. 2001). Plaintiffs, non-minority contractors, brought this
action against the State of Oklahoma challenging minority bid preference provisions in
the Oklahoma Minority Business Enterprise Assistance Act (“MBE Act”). The Oklahoma
MBE Act established a bid preference program by which certified minority business
enterprises are given favorable treatment on competitive bids submitted to the state.
140 F.Supp.2d at 1235–36. Under the MBE Act, the bids of non-minority contractors
were raised by 5 percent, placing them at a competitive disadvantage according to the
district court. Id. at 1235–1236.The named plaintiffs bid on state contracts in which their bids were increased by 5 percent as theywere non-minority business enterprises. Although the plaintiffs actually submitted the lowest dollarbids, once the 5 percent factor was applied, minority bidders became the successful bidders oncertain contracts. 140 F.Supp. at 1237.In determining the constitutionality or validity of the Oklahoma MBE Act, the district court wasguided in its analysis by the Tenth Circuit Court of Appeals decision in Adarand Constructors, Inc. v.
Slater, 288 F.3d 1147 (10th Cir. 2000). The district court pointed out that in Adarand VII, the TenthCircuit found compelling evidence of barriers to both minority business formation and existingminority businesses. Id. at 1238. In sum, the district court noted that the Tenth Circuit concluded thatthe Government had met its burden of presenting a strong basis in evidence sufficient to support itsarticulated, constitutionally valid, compelling interest. 140 F.Supp.2d at 1239, citing Adarand VII, 228F.3d 1147, 1174.
Compelling state interest. The district court, following Adarand VII, applied the strict scrutinyanalysis, arising out of the Fourteenth Amendment’s Equal Protection Clause, in which a race-basedaffirmative action program withstands strict scrutiny only if it is narrowly tailored to serve acompelling governmental interest. Id. at 1239. The district court pointed out that it is clear fromSupreme Court precedent, there may be a compelling interest sufficient to justify race-consciousaffirmative action measures. Id. The Fourteenth Amendment permits race-conscious programs thatseek both to eradicate discrimination by the governmental entity itself and to prevent thegovernmental entity from becoming a “passive participant” in a system of racial exclusion practicedby private businesses. Id. at 1240. Therefore, the district court concluded that both the federal and
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state governments have a compelling interest assuring that public dollars do not serve to finance theevil of private prejudice. Id.The district court stated that a “mere statistical disparity in the proportion of contracts awarded to aparticular group, standing alone, does not demonstrate the evil of private or public racial prejudice.”
Id. Rather, the court held that the “benchmark for judging the adequacy of a state’s factual predicatefor affirmative action legislation is whether there exists a strong basis in the evidence of the state’sconclusion that remedial action was necessary.” Id. The district court found that the Supreme Courtmade it clear that the state bears the burden of demonstrating a strong basis in evidence for itsconclusion that remedial action was necessary by proving either that the state itself discriminated inthe past or was “a passive participant” in private industry’s discriminatory practices. Id. at 1240,
citing Associated General Contractors of Ohio, Inc. v. Drabik, 214 F.3d 730, 735 (6th Cir. 2000) and City
of Richmond v. J.A. Croson Company, 488 U.S. 469 at 486-492 (1989).With this background, the State of Oklahoma stated that its compelling state interest “is to promotethe economy of the State and to ensure that minority business enterprises are given an opportunityto compete for state contracts.” Id. at 1240. Thus, the district court found the State admitted that theMBE Act’s bid preference “is not based on past discrimination,” rather, it is based on a desire to“encourag[e] economic development of minority business enterprises which in turn will benefit theState of Oklahoma as a whole.” Id. In light of Adarand VII, and prevailing Supreme Court case law, thedistrict court found that this articulated interest is not “compelling” in the absence of evidence of pastor present racial discrimination. Id.The district court considered testimony presented by Intervenors who participated in the case for thedefendants and asserted that the Oklahoma legislature conducted an interim study prior to adoptionof the MBE Act, during which testimony and evidence were presented to members of the OklahomaLegislative Black Caucus and other participating legislators. The study was conducted more than 14years prior to the case and the Intervenors did not actually offer any of the evidence to the court inthis case. The Intervenors submitted an affidavit from the witness who serves as the Title VICoordinator for the Oklahoma Department of Transportation. The court found that the affidavit fromthe witness averred in general terms that minority businesses were discriminated against in theawarding of state contracts. The district court found that the Intervenors have not produced — orindeed even described — the evidence of discrimination. Id. at 1241. The district court found that itcannot be discerned from the documents which minority businesses were the victims ofdiscrimination, or which racial or ethnic groups were targeted by such alleged discrimination. Id.The court also found that the Intervenors’ evidence did not indicate what discriminatory acts orpractices allegedly occurred, or when they occurred. Id. The district court stated that the Intervenorsdid not identify “a single qualified, minority-owned bidder who was excluded from a state contract.”
Id. The district court, thus, held that broad allegations of “systematic” exclusion of minoritybusinesses were not sufficient to constitute a compelling governmental interest in remedying past orcurrent discrimination. Id. at 1242. The district court stated that this was particularly true in light ofthe “State’s admission here that the State’s governmental interest was not in remedying pastdiscrimination in the state competitive bidding process, but in ‘encouraging economic developmentof minority business enterprises which in turn will benefit the State of Oklahoma as a whole.’” Id. at1242.
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The court found that the State defendants failed to produce any admissible evidence of a single,specific discriminatory act, or any substantial evidence showing a pattern of deliberate exclusionfrom state contracts of minority-owned businesses. Id. at 1241 - 1242, footnote 11.The district court also noted that the Sixth Circuit Court of Appeals in Drabik rejected Ohio’sstatistical evidence of underutilization of minority contractors because the evidence did not reportthe actual use of minority firms; rather, they reported only the use of those minority firms that hadgone to the trouble of being certified and listed by the state. Id. at 1242, footnote 12. The district courtstated that, as in Drabik, the evidence presented in support of the Oklahoma MBE Act failed toaccount for the possibility that some minority contractors might not register with the state, and thestatistics did not account for any contracts awarded to businesses with minority ownership of lessthan 51 percent, or for contracts performed in large part by minority-owned subcontractors wherethe prime contractor was not a certified minority-owned business. Id.The district court found that the MBE Act’s minority bidding preference was not predicated upon afinding of discrimination in any particular industry or region of the state, or discrimination againstany particular racial or ethnic group. The court stated that there was no evidence offered of actualdiscrimination, past or present, against the specific racial and ethnic groups to whom the preferencewas extended, other than an attempt to show a history of discrimination against African Americans.
Id. at 1242.
Narrow tailoring. The district court found that even if the State’s goals could not be considered“compelling,” the State did not show that the MBE Act was narrowly tailored to serve those goals. Thecourt pointed out that the Tenth Circuit in Adarand VII identified six factors the court must considerin determining whether the MBE Act’s minority preference provisions were sufficiently narrowlytailored to satisfy equal protection: (1) the availability of race-neutral alternative remedies; (2) limitson the duration of the challenged preference provisions; (3) flexibility of the preference provisions;(4) numerical proportionality; (5) the burden on third parties; and (6) over- or under-inclusiveness.
Id. at 1242-1243.First, in terms of race-neutral alternative remedies, the court found that the evidence offered showed,at most, that nominal efforts were made to assist minority-owned businesses prior to the adoption ofthe MBE Act’s racial preference program. Id. at 1243. The court considered evidence regarding theMinority Assistance Program, but found that to be primarily informational services only, and was notdesigned to actually assist minorities or other disadvantaged contractors to obtain contracts with theState of Oklahoma. Id. at 1243. In contrast to this “informational” program, the court noted the TenthCircuit in Adarand VII favorably considered the federal government’s use of racially neutralalternatives aimed at disadvantaged businesses, including assistance with obtaining project bonds,assistance with securing capital financing, technical assistance, and other programs designed to assiststart-up businesses. Id. at 1243 citing Adarand VII, 228 F.3d at 1178-1179.The district court found that it does not appear from the evidence that Oklahoma’s MinorityAssistance Program provided the type of race-neutral relief required by the Tenth Circuit in Adarand
VII, in the Supreme Court in the Croson decision, nor does it appear that the Program was raciallyneutral. Id. at 1243. The court found that the State of Oklahoma did not show any meaningful form ofassistance to new or disadvantaged businesses prior to the adoption of the MBE Act, and thus, the
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court found that the state defendants had not shown that Oklahoma considered race-neutralalternative means to achieve the state’s goal prior to adoption of the minority bid preferenceprovisions. Id. at 1243.In a footnote, the district court pointed out that the Tenth Circuit has recognized racially neutralprograms designed to assist all new or financially disadvantaged businesses in obtaining governmentcontracts tend to benefit minority-owned businesses, and can help alleviate the effects of past andpresent-day discrimination. Id. at 1243, footnote 15 citing Adarand VII.The court considered the evidence offered of post-enactment efforts by the State to increase minorityparticipation in State contracting. The court found that most of these efforts were directed towardencouraging the participation of certified minority business enterprises, “and are thus not raciallyneutral. This evidence fails to demonstrate that the State employed race-neutral alternative measuresprior to or after adopting the Minority Business Enterprise Assistance Act.” Id. at 1244. Some of theefforts the court found were directed toward encouraging the participation of certified minoritybusiness enterprises and thus not racially neutral, included mailing vendor registration forms tominority vendors, telephoning and mailing letters to minority vendors, providing assistance tovendors in completing registration forms, assuring the vendors received bid information, preparing aminority business directory and distributing it to all state agencies, periodically mailing constructionproject information to minority vendors, and providing commodity information to minority vendorsupon request. Id. at 1244, footnote 16.In terms of durational limits and flexibility, the court found that the “goal” of 10 percent of the state’scontracts being awarded to certified minority business enterprises had never been reached, or evenapproached, during the thirteen years since the MBE Act was implemented. Id. at 1244. The courtfound the defendants offered no evidence that the bid preference was likely to end at any time in theforeseeable future, or that it is otherwise limited in its duration. Id. Unlike the federal programs atissue in Adarand VII, the court stated the Oklahoma MBE Act has no inherent time limit, and noprovision for disadvantaged minority-owned businesses to “graduate” from preference eligibility. Id.The court found the MBE Act was not limited to those minority-owned businesses which are shownto be economically disadvantaged. Id.The court stated that the MBE Act made no attempt to address or remedy any actual, demonstratedpast or present racial discrimination, and the MBE Act’s duration was not tied in any way to theeradication of such discrimination. Id. Instead, the court found the MBE Act rests on the “questionableassumption that 10 percent of all state contract dollars should be awarded to certified minority-owned and operated businesses, without any showing that this assumption is reasonable.” Id. at1244.By the terms of the MBE Act, the minority preference provisions would continue in place for fiveyears after the goal of 10 percent minority participation was reached, and thus the district courtconcluded that the MBE Act’s minority preference provisions lacked reasonable durational limits. Id.at 1245.With regard to the factor of “numerical proportionality” between the MBE Act’s aspirational goal andthe number of existing available minority-owned businesses, the court found the MBE Act’s 10
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percent goal was not based upon demonstrable evidence of the availability of minority contractorswho were either qualified to bid or who were ready, willing and able to become qualified to bid onstate contracts. Id. at 1246–1247. The court pointed out that the MBE Act made no attempt todistinguish between the four minority racial groups, so that contracts awarded to members of all ofthe preferred races were aggregated in determining whether the 10 percent aspirational goal hadbeen reached. Id. at 1246. In addition, the court found the MBE Act aggregated all state contracts forgoods and services, so that minority participation was determined by the total number of dollarsspent on state contracts. Id.The court stated that in Adarand VII, the Tenth Circuit rejected the contention that the aspirationalgoals were required to correspond to an actual finding as to the number of existing minority-ownedbusinesses. Id. at 1246. The court noted that the government submitted evidence in Adarand VII, thatthe effects of past discrimination had excluded minorities from entering the construction industry,and that the number of available minority subcontractors reflected that discrimination. Id. In light ofthis evidence, the district court said the Tenth Circuit held that the existing percentage of minority-owned businesses is “not necessarily an absolute cap” on the percentage that a remedial programmight legitimately seek to achieve. Id. at 1246, citing Adarand VII, 228 F.3d at 1181.Unlike Adarand VII, the court found that the Oklahoma State defendants did not offer “substantialevidence” that the minorities given preferential treatment under the MBE Act were prevented,through past discrimination, from entering any particular industry, or that the number of availableminority subcontractors in that industry reflects that discrimination. 140 F.Supp.2d at 1246. Thecourt concluded that the Oklahoma State defendants did not offer any evidence of the number ofminority-owned businesses doing business in any of the many industries covered by the MBE Act. Id.at 1246–1247.With regard to the impact on third parties factor, the court pointed out the Tenth Circuit in Adarand
VII stated the mere possibility that innocent parties will share the burden of a remedial program isitself insufficient to warrant the conclusion that the program is not narrowly tailored. Id. at 1247. Thedistrict court found the MBE Act’s bid preference provisions prevented non-minority businesses fromcompeting on an equal basis with certified minority business enterprises, and that in some instancesplaintiffs had been required to lower their intended bids because they knew minority firms werebidding. Id. The court pointed out that the 5 percent preference is applicable to all contracts awardedunder the state’s Central Purchasing Act with no time limitation. Id.In terms of the “under- and over-inclusiveness” factor, the court observed that the MBE Act extendedits bidding preference to several racial minority groups without regard to whether each of thosegroups had suffered from the effects of past or present racial discrimination. Id. at 1247. The districtcourt reiterated the Oklahoma State defendants did not offer any evidence at all that the minorityracial groups identified in the Act had actually suffered from discrimination. Id.Second, the district court found the MBE Act’s bidding preference extends to all contracts for goodsand services awarded under the State’s Central Purchasing Act, without regard to whether membersof the preferred minority groups had been the victims of past or present discrimination within thatparticular industry or trade. Id.
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Third, the district court noted the preference extends to all businesses certified as minority-ownedand controlled, without regard to whether a particular business is economically or sociallydisadvantaged, or has suffered from the effects of past or present discrimination. Id. The court thusfound that the factor of over-inclusiveness weighs against a finding that the MBE Act was narrowlytailored. Id.The district court in conclusion found that the Oklahoma MBE Act violated the Constitution’s FifthAmendment guarantee of equal protection and granted the plaintiffs’ Motion for Summary Judgment.
26. Associated Utility Contractors of Maryland, Inc. v. The Mayor and City Council of
Baltimore and Maryland Minority Contractors Association, Inc., 83 F. Supp.2d 613 (D.
Md. 2000). Plaintiff Associated Utility Contractors of Maryland, Inc. (“AUC”) filed this action
to challenge the continued implementation of the affirmative action program created by
Baltimore City Ordinance (“the Ordinance”). 83 F.Supp.2d 613 (D. Md. 2000)The Ordinance was enacted in 1990 and authorized the City to establish annually numerical set-asidegoals applicable to a wide range of public contracts, including construction subcontracts. Id.AUC filed a motion for summary judgment, which the City and intervening defendant MarylandMinority Contractors Association, Inc. (“MMCA”) opposed. Id. at 614. In 1999, the court issued anorder granting in part and denying in part the motion for summary judgment (“the Decemberinjunction”). Id. Specifically, as to construction contracts entered into by the City, the court enjoinedenforcement of the Ordinance (and, consequently, continued implementation of the affirmative actionprogram it authorized) in respect to the City’s 1999 numerical set-aside goals for Minority-andWomen–Owned Business Enterprises (“MWBEs”), which had been established at 20 percent and 3percent, respectively. Id. The court denied the motion for summary judgment as to the plaintiff’sfacial attack on the constitutionality of the Ordinance, concluding that there existed “a dispute ofmaterial fact as to whether the enactment of the Ordinance was adequately supported by a factualrecord of unlawful discrimination properly remediable through race- and gender-based affirmativeaction.” Id.The City appealed the entry of the December injunction to the United States Court of Appeals for theFourth Circuit. In addition, the City filed a motion for stay of the injunction. Id. In support of themotion for stay, the City contended that AUC lacked organizational standing to challenge theOrdinance. The court held the plaintiff satisfied the requirements for organizational standing as to theset-aside goals established by the City for 1999. Id.The City also contended that the court erred in failing to forebear from the adjudication of this caseand of the motion for summary judgment until after it had completed an alleged disparity studywhich, it contended, would establish a justification for the set-aside goals established for 1999. Id.The court said this argument, which the court rejected, rested on the notion that a governmentalentity might permissibly adopt an affirmative action plan including set-aside goals and wait until sucha plan is challenged in court before undertaking the necessary studies upon which theconstitutionality of the plan depends. Id.
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Therefore, because the City offered no contemporaneous justification for the 1999 set-aside goals itadopted on the authority of the Ordinance, the court issued an injunction in its 1999 decision anddeclined to stay its effectiveness. Id. Since the injunction awarded complete relief to the AUC, and anyeffort to adjudicate the issue of whether the City would adopt revised set-aside goals on the authorityof the Ordinance was wholly speculative undertaking, the court dismissed the case without prejudice.
Id.

Facts and Procedural History. In 1986, the City Council enacted in Ordinance 790 the first city-wideaffirmative action set-aside goals, which required, inter alia, that for all City contracts, 20 percent ofthe value of subcontracts be awarded to Minority–Owned Business Enterprises (“MBEs”) and 3percent to Women–Owned Business Enterprises (“WBEs”). Id. at 615. As permitted under thencontrolling Supreme Court precedent, the court said Ordinance 790 was justified by a finding thatgeneral societal discrimination had disadvantaged MWBEs. Apparently, no disparity statistics wereoffered to justify Ordinance 790. Id.After the Supreme Court announced its decision in City of Richmond v. J.A. Croson, 488 U.S. 469(1989), the City convened a Task Force to study the constitutionality of Ordinance 790. Id. The TaskForce held hearings and issued a Public Comment Draft Report on November 1, 1989. Id. It heldadditional hearings, reviewed public comments and issued its final report on April 11, 1990,recommending several amendments to Ordinance 790. Id. The City Council conducted hearings, andin June 1990, enacted Ordinance 610, the law under attack in this case. Id.In enacting Ordinance 610, the City Council found that it was justified as an appropriate remedy of“[p]ast discrimination in the City’s contracting process by prime contractors against minority andwomen’s business enterprises....” Id. The City Council also found that “[m]inority and women’sbusiness enterprises ... have had difficulties in obtaining financing, bonding, credit and insurance;”that “[t]he City of Baltimore has created a number of different assistance programs to help smallbusinesses with these problems ... [but that t]hese assistance programs have not been effective ineither remedying the effects of past discrimination ... or in preventing ongoing discrimination.” Id.The operative section of Ordinance 610 relevant to this case mandated a procedure by which set-aside goals were to be established each year for minority and women owned business participation inCity contracts. Id. The Ordinance itself did not establish any goals, but directed the Mayor to consultwith the Chief of Equal Opportunity Compliance and “contract authorities” and to annually specifygoals for each separate category of contracting “such as public works, professional services,concession and purchasing contracts, as well as any other categories that the Mayor deemsappropriate.” Id.In 1990, upon its enactment of the Ordinance, the City established across-the-board set-aside goals of20 percent MBE and 3 percent WBE for all City contracts with no variation by market. Id. The courtfound the City simply readopted the 20 percent MBE and 3 percent WBE subcontractor participationgoals from the prior law, Ordinance 790, which the Ordinance had specifically repealed. Id. at 616.These same set-aside goals, the court said, were adopted without change and without factual supportin each succeeding year since 1990. Id.
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No annual study ever was undertaken to support the implementation of the affirmative actionprogram generally or to support the establishment of any annual goals, the court concluded, and theCity did not collect the data which could have permitted such findings. Id. No disparity study existedor was undertaken until the commencement of this law suit. Id. Thus, the court held the City had noreliable record of the availability of MWBEs for each category of contracting, and thus no way ofdetermining whether its 20 percent and 3 percent goals were rationally related to extantdiscrimination (or the continuing effects thereof) in the letting of public construction contracts. Id.

AUC has associational standing. AUC established that it had associational standing to challenge theset-aside goals adopted by the City in 1999. Id. Specifically, AUC sufficiently established that itsmembers were “ready and able” to bid for City public works contracts. Id. No more, the court noted,was required. Id.The court found that AUC’s members were disadvantaged by the goals in the bidding process, andthis alone was a cognizable injury. Id. For the purposes of an equal protection challenge to affirmativeaction set-aside goals, the court stated the Supreme Court has held that the “‘injury in fact’ is theinability to compete on an equal footing in the bidding process ...” Id. at 617, quoting Northeastern
Florida Chapter, 508 U.S. at 666, and citing Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 211(1995).The Supreme Court in Northeastern Florida Chapter held that individual standing is established tochallenge a set-aside program when a party demonstrates “that it is able and ready to bid oncontracts and that a discriminatory policy prevents it from doing so on an equal basis.” Id. at 616,
quoting Northeastern, 508 U.S. at 666. The Supreme Court further held that once a party shows it is“ready and able” to bid in this context, the party will have sufficiently shown that the set-aside goalsare “the ‘cause’ of its injury and that a judicial decree directing the city to discontinue its programwould ‘redress’ the injury,” thus satisfying the remaining requirements for individual standing. Id.
quoting Northeastern, at 666 & n. 5.The court found there was ample evidence that AUC members were “ready and able” to bid on Citypublic works contracts based on several documents in the record, and that members of AUC wouldhave individual standing in their own right to challenge the constitutionality of the City’s set-asidegoals applicable to construction contracting, satisfying the associational standing test. Id. at 617-18.The court held AUC had associational standing to challenge the constitutionality of the public workscontracts set-aside provisions established in 1999. Id. at 618.
Strict scrutiny analysis. AUC complained that since their initial promulgation in 1990, the City’s set-aside goals required AUC members to “select or reject certain subcontractors based upon the race,ethnicity, or gender of such subcontractors” in order to bid successfully on City public workscontracts for work exceeding $25,000 (“City public works contracts”). Id. at 618. AUC claimed,therefore, that the City’s set-aside goals violated the Fourteenth Amendment’s guarantee of equalprotection because they required prime contractors to engage in discrimination which thegovernment itself cannot perpetrate. Id.The court stated that government classifications based upon race and ethnicity are reviewed understrict scrutiny, citing the Supreme Court in Adarand, 515 U.S. at 227; and that those based upon
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gender are reviewed under the less stringent intermediate scrutiny. Id. at 618 , citing United States v.
Virginia, 518 U.S. 515, 531 (1996). Id. “[A]ll racial classifications, imposed by whatever federal, state,or local governmental actor, must be analyzed by a reviewing court under strict scrutiny.” Id. at 619,
quoting Adarand, 515 U.S. at 227. The government classification must be narrowly tailored to achievea compelling government interest. Id. citing Croson, 488 U.S. at 493–95. The court then noted that theFourth Circuit has explained:The rationale for this stringent standard of review is plain. Of all the criteria by whichmen and women can be judged, the most pernicious is that of race. The injustice ofjudging human beings by the color of their skin is so apparent that racialclassifications cannot be rationalized by the casual invocation of benign remedialaims.... While the inequities and indignities visited by past discrimination areundeniable, the use of race as a reparational device risks perpetuating the very race-consciousness such a remedy purports to overcome.
Id. at 619, quoting Maryland Troopers Ass’n, Inc. v. Evans, 993 F.2d 1072, 1076 (4th Cir.1993) (citationomitted).The court also pointed out that in Croson, a plurality of the Supreme Court concluded that state andlocal governments have a compelling interest in remedying identified past and present racediscrimination within their borders. Id. at 619, citing Croson, 488 U.S. at 492. The plurality of theSupreme Court, according to the court, explained that the Fourteenth Amendment permits race-conscious programs that seek both to eradicate discrimination by the governmental entity itself, andto prevent the public entity from acting as a “‘passive participant’ in a system of racial exclusionpracticed by elements of the local construction industry” by allowing tax dollars “to finance the evil ofprivate prejudice.” Id. at 619, quoting Croson, 488 U.S. at 492. Thus, the court found Croson makesclear that the City has a compelling interest in eradicating and remedying private discrimination inthe private subcontracting inherent in the letting of City construction contracts. Id.The Fourth Circuit, the court stated, has interpreted Croson to impose a “two step analysis forevaluating a race-conscious remedy.” Id. at 619 citing Maryland Troopers Ass’n, 993 F.2d at 1076.“First, the [government] must have a ‘strong basis in evidence for its conclusion that remedial action[is] necessary....’ ‘Absent searching judicial inquiry into the justification for such race-based measures,there is simply no way of determining what classifications are ... in fact motivated by illegitimatenotions of racial inferiority or simple racial politics.’” Id. at 619, quoting Maryland Troopers Ass’n, 993F.2d at 1076 (citing Croson ).The second step in the Croson analysis, according to the court, is to determine whether thegovernment has adopted programs that “ ‘narrowly tailor’ any preferences based on race to meettheir remedial goal.” Id. at 619. The court found that the Fourth Circuit summarized Supreme Courtjurisprudence on “narrow tailoring” as follows:The preferences may remain in effect only so long as necessary to remedy thediscrimination at which they are aimed; they may not take on a life of their own. Thenumerical goals must be waivable if qualified minority applications are scarce, andsuch goals must bear a reasonable relation to minority percentages in the relevant
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qualified labor pool, not in the population as a whole. Finally, the preferences maynot supplant race-neutral alternatives for remedying the same discrimination.
Id. at 620, quoting Maryland Troopers Ass’n, 993 F.2d at 1076–77 (citations omitted).
Intermediate scrutiny analysis. The court stated the intermediate scrutiny analysis for gender-baseddiscrimination as follows: “Parties who seek to defend gender-based government action mustdemonstrate an ‘exceedingly persuasive justification’ for that action.” Id. at 620, quoting Virginia, 518U.S. at 531, 116. This burden is a “demanding [one] and it rests entirely on the State.” Id. at 620
quoting Virginia, 518 U.S. at 533.Although gender is not “a proscribed classification,” in the way race or ethnicity is, the courtsnevertheless “carefully inspect[ ] official action that closes a door or denies opportunity” on the basisof gender. Id. at 620, quoting Virginia, 518 U.S. at 532-533. At bottom, the court concluded, agovernment wishing to discriminate on the basis of gender must demonstrate that its doing so serves“important governmental objectives and that the discriminatory means employed are substantiallyrelated to the achievement of those objectives.” Id. at 620, quoting Virginia, 518 U.S. at 533 (citationsand quotations omitted).As with the standards for race-based measures, the court found no formula exists by which todetermine what evidence will justify every different type of gender-conscious measure. Id. at 620.However, as the Third Circuit has explained, “[l]ogically, a city must be able to rely on less evidence inenacting a gender preference than a racial preference because applying Croson’s evidentiary standardto a gender preference would eviscerate the difference between strict and intermediate scrutiny.” Id.at 620, quoting Contractors Ass’n, 6 F.3d at 1010.The court pointed out that the Supreme Court has stated an affirmative action program survivesintermediate scrutiny if the proponent can show it was “a product of analysis rather than astereotyped reaction based on habit.” Id. at 620, quoting Metro Broadcasting, Inc. v. F.C.C., 497 U.S.547, 582–83 (1990)(internal quotations omitted). The Third Circuit, the court said, determined that“this standard requires the City to present probative evidence in support of its stated rationale for the[10% gender set-aside] preference, discrimination against women-owned contractors.” Id. at 620,
quoting Contractors Ass’n, 6 F.3d at 1010.
Preenactment versus postenactment evidence. In evaluating the first step of the Croson test,whether the City had a “strong basis in evidence for its conclusion that [race-conscious] remedialaction was necessary,” the court held that it must limit its inquiry to evidence which the City actuallyconsidered before enacting the numerical goals. Id. at 620. The court found the Supreme Court hasestablished the standard that preenactment evidence must provide the “strong basis in evidence” thatrace-based remedial action is necessary. Id. at 620-621.The court noted the Supreme Court in Wygant, the plurality opinion, joined by four justices includingJustice O’Connor, held that a state entity “must ensure that, before it embarks on an affirmative-actionprogram, it has convincing evidence that remedial action is warranted. That is, it must have sufficientevidence to justify the conclusion that there has been prior discrimination.” Id. at 621, quoting
Wygant, 476 U.S. at 277.
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The court stated that because of this controlling precedent, it was compelled to analyze the evidencebefore the City when it adopted the 1999 set-aside goals specifying the 20 percent MBE participationin City construction subcontracts, and for analogous reasons, the 3 percent WBE preference must alsobe justified by preenactment evidence. Id. at 621.The court said the Fourth Circuit has not ruled on the issue whether affirmative action measuresmust be justified by a strong basis in preenactment evidence. The court found that in the FourthCircuit decisions invalidating state affirmative action policies in Podberesky v. Kirwan, 38 F.3d 147(4th Cir.1994), and Maryland Troopers Ass’n, Inc. v. Evans, 993 F.2d 1072 (4th Cir.1993), the courtapparently relied without comment upon post enactment evidence when evaluating the policies for
Croson “strong basis in evidence.” Id. at 621, n.6, citing Podberesky, 38 F.3d at 154 (referring to postenactment surveys of African–American students at College Park campus); Maryland Troopers, 993F.2d at 1078 (evaluating statistics about the percentage of black troopers in 1991 when decidingwhether there was a statistical disparity great enough to justify the affirmative action measures in a1990 consent decree). The court concluded, however, this issue was apparently not raised in thesecases, and both were decided before the 1996 Supreme Court decision in Shaw v. Hunt, 517 U.S. 899,which clarified that the Wygant plurality decision was controlling authority on this issue. Id. at 621,n.6.The court noted that three courts had held, prior to Shaw, that post enactment evidence may be reliedupon to satisfy the Croson “strong basis in evidence” requirement. Concrete Works of Colorado, Inc. v.
Denver, 36 F.3d 1513 (10th Cir.1994), cert. denied, 514 U.S. 1004, 115 S.Ct. 1315, 131 L.Ed.2d 196(1995); Harrison & Burrowes Bridge Constructors, Inc. v. Cuomo, 981 F.2d 50, 60 (2d Cir.1992); Coral
Construction Co. v. King County, 941 F.2d 910 (9th Cir.1991). Id. In addition, the Eleventh Circuit heldin 1997 that “post enactment evidence is admissible to determine whether an affirmative actionprogram” satisfies Croson. Engineering Contractors Ass’n of South Florida, Inc. v. Metropolitan Dade
County, 122 F.3d 895, 911–12 (11th Cir.1997), cert. denied, 523 U.S. 1004 (1998). Because the courtbelieved that Shaw and Wygant provided controlling authority on the role of post enactment evidencein the “strong basis in evidence” inquiry, it did not find these cases persuasive. Id. at 621.
City did not satisfy strict or intermediate scrutiny: no disparity study was completed or
preenactment evidence established. In this case, the court found that the City considered noevidence in 1999 before promulgating the construction subcontracting set-aside goals of 20 percentfor MBEs and 3 percent for WBEs. Id. at 621. Based on the absence of any record of what evidence theCity considered prior to promulgating the set-aside goals for 1999, the court held there was nodispute of material fact foreclosing summary judgment in favor of plaintiff. Id. The court thus foundthat the 20 percent preference is not supported by a “strong basis in evidence” showing a need for arace-conscious remedial plan in 1999; nor is the 3 percent preference shown to be “substantiallyrelated to achievement” of the important objective of remedying gender discrimination in 1999, inthe construction industry in Baltimore. Id.The court rejected the City’s assertions throughout the case that the court should uphold the set-aside goals based upon statistics, which the City was in the process of gathering in a disparity study ithad commissioned. Id. at 622. The court said the City did not provide any legal support for theproposition that a governmental entity might permissibly adopt an affirmative action plan includingset-aside goals and wait until such a plan is challenged in court before undertaking the necessary
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studies upon which the constitutionality of the plan depends. Id. The in process study was notcomplete as of the date of this decision by the court. Id. The court thus stated the study could not haveproduced data upon which the City actually relied in establishing the set-aside goals for 1999. Id.The court noted that if the data the study produced were reliable and complete, the City could havethe statistical basis upon which to make the findings Ordinance 610 required, and which could satisfythe constitutionally required standards for the promulgation and implementation of narrowlytailored set-aside race-and gender conscious goals. Id. at 622. Nonetheless, as the record stood whenthe court entered the December 1999 injunction and as it stood as of the date of the decision, therewere no data in evidence showing a disparity, let alone a gross disparity, between MWBE availabilityand utilization in the subcontracting construction market in Baltimore City. Id. The City possessed nosuch evidence when it established the 1999 set-aside goals challenged in the case. Id.A percentage set-aside measure, like the MWBE goals at issue, the court held could only be justifiedby reference to the overall availability of minority- and women-owned businesses in the relevantmarkets. Id. In the absence of such figures, the 20 percent MBE and 3 percent WBE set aside figureswere arbitrary and unenforceable in light of controlling Supreme Court and Fourth Circuit authority.
Id.

Holding. The court held that for these reasons it entered the injunction against the City on December1999 and it remained fully in effect. Id. at 622. Accordingly, the City’s motion for stay of the injunctionorder was denied and the action was dismissed without prejudice. Id. at 622.The court held unconstitutional the City of Baltimore’s “affirmative action” program, which hadconstruction subcontracting “set-aside” goals of 20 percent for MBEs and 3 percent for WBEs. Thecourt held there was no data or statistical evidence submitted by the City prior to enactment of theOrdinance. There was no evidence showing a disparity between MBE/WBE availability and utilizationin the subcontracting construction market in Baltimore. The court enjoined the City Ordinance.
27. Webster v. Fulton County, 51 F. Supp.2d 1354 (N.D. Ga. 1999), affirmed per curiam
218 F.3d 1267 (11th Cir. 2000). This case is instructive as it is another instance in which
a court has considered, analyzed, and ruled upon a race-, ethnicity- and gender-
conscious program, holding the local government MBE/WBE-type program failed to
satisfy the strict scrutiny constitutional standard. The case also is instructive in its
application of the Engineering Contractors Association case, including to a disparity
analysis, the burdens of proof on the local government, and the narrowly tailored
prong of the strict scrutiny test.In this case, plaintiff Webster brought an action challenging the constitutionality of Fulton County’s(the “County”) minority and female business enterprise program (“M/FBE”) program. 51 F. Supp.2d1354, 1357 (N.D. Ga. 1999). [The district court first set forth the provisions of the M/FBE programand conducted a standing analysis at 51 F. Supp.2d at 1356-62].The court, citing Engineering Contractors Association of S. Florida, Inc. v. Metro Dade County, 122 F.3d895 (11th Cir. 1997), held that “[e]xplicit racial preferences may not be used except as a ‘last resort.’”
Id. at 1362-63. The court then set forth the strict scrutiny standard for evaluating racial and ethnic
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preferences and the four factors enunciated in Engineering Contractors Association, and theintermediate scrutiny standard for evaluating gender preferences. Id. at 1363. The court found thatunder Engineering Contractors Association, the government could utilize both post-enactment andpre-enactment evidence to meet its burden of a “strong basis in evidence” for strict scrutiny, and“sufficient probative evidence” for intermediate scrutiny. Id.The court found that the defendant bears the initial burden of satisfying the aforementionedevidentiary standard, and the ultimate burden of proof remains with the challenging party todemonstrate the unconstitutionality of the M/FBE program. Id. at 1364. The court found that theplaintiff has at least three methods “to rebut the inference of discrimination with a neutralexplanation: (1) demonstrate that the statistics are flawed; (2) demonstrate that the disparitiesshown by the statistics are not significant; or (3) present conflicting statistical data.” Id., citing Eng’g
Contractors Ass’n, 122 F.3d at 916.[The district court then set forth the Engineering Contractors Association opinion in detail.]The court first noted that the Eleventh Circuit has recognized that disparity indices greater than 80percent are generally not considered indications of discrimination. Id. at 1368, citing Eng’g
Contractors Assoc., 122 F.3d at 914. The court then considered the County’s pre-1994 disparity study(the “Brimmer-Marshall Study”) and found that it failed to establish a strong basis in evidencenecessary to support the M/FBE program. Id. at 1368.First, the court found that the study rested on the inaccurate assumption that a statistical showing ofunderutilization of minorities in the marketplace as a whole was sufficient evidence ofdiscrimination. Id. at 1369. The court cited City of Richmond v. J.A. Croson Co., 488 U.S. 496 (1989) forthe proposition that discrimination must be focused on contracting by the entity that is consideringthe preference program. Id. Because the Brimmer-Marshall Study contained no statistical evidence ofdiscrimination by the County in the award of contracts, the court found the County must show that itwas a “passive participant” in discrimination by the private sector. Id. The court found that theCounty could take remedial action if it had evidence that prime contractors were systematicallyexcluding minority-owned businesses from subcontracting opportunities, or if it had evidence that itsspending practices are “exacerbating a pattern of prior discrimination that can be identified withspecificity.” Id. However, the court found that the Brimmer-Marshall Study contained no such data. Id.Second, the Brimmer-Marshall study contained no regression analysis to account for relevantvariables, such as firm size. Id. at 1369-70. At trial, Dr. Marshall submitted a follow-up to the earlierdisparity study. However, the court found the study had the same flaw in that it did not contain aregression analysis. Id. The court thus concluded that the County failed to present a “strong basis inevidence” of discrimination to justify the County’s racial and ethnic preferences. Id.The court next considered the County’s post-1994 disparity study. Id. at 1371. The study first soughtto determine the availability and utilization of minority- and female-owned firms. Id. The courtexplained:Two methods may be used to calculate availability: (1) bid analysis; or (2) bidderanalysis. In a bid analysis, the analyst counts the number of bids submitted by



FINAL REPORT APPENDIX B, PAGE 240

minority or female firms over a period of time and divides it by the total number ofbids submitted in the same period. In a bidder analysis, the analyst counts thenumber of minority or female firms submitting bids and divides it by the totalnumber of firms which submitted bids during the same period.
Id. The court found that the information provided in the study was insufficient to establish a firmbasis in evidence to support the M/FBE program. Id. at 1371-72. The court also found it significant toconduct a regression analysis to show whether the disparities were either due to discrimination orother neutral grounds. Id. at 1375-76.The plaintiff and the County submitted statistical studies of data collected between 1994 and 1997.
Id. at 1376. The court found that the data were potentially skewed due to the operation of the M/FBEprogram. Id. Additionally, the court found that the County’s standard deviation analysis yielded non-statistically significant results (noting the Eleventh Circuit has stated that scientists consider a findingof two standard deviations significant). Id. (internal citations omitted).The court considered the County’s anecdotal evidence, and quoted Engineering Contractors
Association for the proposition that “[a]necdotal evidence can play an important role in bolsteringstatistical evidence, but that only in the rare case will anecdotal evidence suffice standing alone.” Id.,
quoting Eng’g Contractors Ass’n, 122 F.3d at 907. The Brimmer-Marshall Study contained anecdotalevidence. Id. at 1379. Additionally, the County held hearings but after reviewing the tape recordingsof the hearings, the court concluded that only two individuals testified to discrimination by theCounty; one of them complained that the County used the M/FBE program to only benefit AfricanAmericans. Id. The court found the most common complaints concerned barriers in bonding,financing, and insurance and slow payment by prime contractors. Id. The court concluded that theanecdotal evidence was insufficient in and of itself to establish a firm basis for the M/FBE program.
Id.The court also applied a narrow tailoring analysis of the M/FBE program. “The Eleventh Circuit hasmade it clear that the essence of this inquiry is whether racial preferences were adopted only as a‘last resort.’” Id. at 1380, citing Eng’g Contractors Assoc., 122 F.3d at 926. The court cited the EleventhCircuit’s four-part test and concluded that the County’s M/FBE program failed on several grounds.First, the court found that a race-based problem does not necessarily require a race-based solution.“If a race-neutral remedy is sufficient to cure a race-based problem, then a race-conscious remedy cannever be narrowly tailored to that problem.” Id., quoting Eng’g Contractors Ass’n, 122 F.3d at 927. Thecourt found that there was no evidence of discrimination by the County. Id. at 1380.The court found that even though a majority of the Commissioners on the County Board were AfricanAmerican, the County had continued the program for decades. Id. The court held that the County hadnot seriously considered race-neutral measures:There is no evidence in the record that any Commissioner has offered a resolution during this periodsubstituting a program of race-neutral measures as an alternative to numerical set-asides based uponrace and ethnicity. There is no evidence in the record of any proposal by the staff of Fulton County ofsubstituting a program of race-neutral measures as an alternative to numerical set-asides based uponrace and ethnicity. There has been no evidence offered of any debate within the Commission about
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substituting a program of race-neutral measures as an alternative to numerical set-asides based uponrace and ethnicity …. Id.The court found that the random inclusion of ethnic and racial groups who had not suffereddiscrimination by the County also mitigated against a finding of narrow tailoring. Id. The court foundthat there was no evidence that the County considered race-neutral alternatives as an alternative torace-conscious measures nor that race-neutral measures were initiated and failed. Id. at 1381. Thecourt concluded that because the M/FBE program was not adopted as a last resort, it failed thenarrow tailoring test. Id.Additionally, the court found that there was no substantial relationship between the numerical goalsand the relevant market. Id. The court rejected the County’s argument that its program waspermissible because it set “goals” as opposed to “quotas,” because the program in Engineering
Contractors Association also utilized “goals” and was struck down. Id.Per the M/FBE program’s gender-based preferences, the court found that the program wassufficiently flexible to satisfy the substantial relationship prong of the intermediate scrutiny standard.
Id. at 1383. However, the court held that the County failed to present “sufficient probative evidence”of discrimination necessary to sustain the gender-based preferences portion of the M/FBE program.
Id.The court found the County’s M/FBE program unconstitutional and entered a permanent injunctionin favor of the plaintiff. Id. On appeal, the Eleventh Circuit affirmed per curiam, stating only that itaffirmed on the basis of the district court’s opinion. Webster v. Fulton County, Georgia, 218 F.3d 1267(11th Cir. 2000).
28. Associated Gen. Contractors v. Drabik, 50 F. Supp.2d 741 (S.D. Ohio 1999). The
district court in this case pointed out that it had struck down Ohio’s MBE statute that
provided race-based preferences in the award of state construction contracts in 1998.
50 F.Supp.2d at 744. Two weeks earlier, the district court for the Northern District of
Ohio, likewise, found the same Ohio law unconstitutional when it was relied upon to
support a state mandated set-aside program adopted by the Cuyahoga Community
College. See F. Buddie Contracting, Ltd. v. Cuyahoga Community College District, 31
F.Supp.2d 571 (N.D. Ohio 1998). Id. at 741.The state defendant’s appealed this court’s decision to the United States court of Appeals for the SixthCircuit. Id. Thereafter, the Supreme Court of Ohio held in the case of Ritchey Produce, Co., Inc. v. The
State of Ohio, Department of Administrative, 704 N.E. 2d 874 (1999), that the Ohio statute, whichprovided race-based preferences in the state’s purchase of nonconstruction-related goods andservices, was constitutional. Id. at 744.While this court’s decision related to construction contracts and the Ohio Supreme Court’s decisionrelated to other goods and services, the decisions could not be reconciled, according to the districtcourt. Id. at 744. Subsequently, the state defendants moved this court to stay its order of November 2,1998 in light of the Ohio State Supreme Court’s decision in Ritchey Produce. The district court tookthe opportunity in this case to reconsider its decision of November 2, 1998, and to the reasons given
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by the Supreme Court of Ohio for reaching the opposite result in Ritchey Produce, and decide in thiscase that its original decision was correct, and that a stay of its order would only serve to perpetuatea “blatantly unconstitutional program of race-based benefits. Id. at 745.In this decision, the district court reaffirmed its earlier holding that the State of Ohio’s MBE programof construction contract awards is unconstitutional. The court cited to F. Buddie Contracting v.
Cuyahoga Community College, 31 F. Supp.2d 571 (N.D. Ohio 1998), holding a similar local Ohioprogram unconstitutional. The court repudiated the Ohio Supreme Court’s holding in Ritchey Produce,707 N.E. 2d 871 (Ohio 1999), which held that the State of Ohio’s MBE program as applied to thestate’s purchase of non-construction-related goods and services was constitutional. The court foundthe evidence to be insufficient to justify the Ohio MBE program. The court held that the program wasnot narrowly tailored because there was no evidence that the State had considered a race-neutralalternative.
Strict Scrutiny. The district court held that the Supreme Court of Ohio decision in Ritchey Produce waswrongly decided for the following reasons:(1) Ohio’s MBE program of race-based preferences in the award of state contracts wasunconstitutional because it is unlimited in duration. Id. at 745.(2) a program of race-based benefits can not be supported by evidence of discriminationwhich is over 20 years old. Id.(3) the state Supreme Court found that there was a severe numerical imbalance in theamount of business the State did with minority-owned enterprises, based on itsuncritical acceptance of essentially “worthless calculations contained in a twenty-oneyear-old report, which miscalculated the percentage of minority-owned businesses inOhio and misrepresented data on the percentage of state purchase contracts they hadreceived, all of which was easily detectable by examining the data cited by the authors ofthe report.” Id. at 745.(4) The state Supreme Court failed to recognize that the incorrectly calculated percentage ofminority-owned businesses in Ohio (6.7 %) bears no relationship to the 15 percent set-aside goal of the Ohio Act. Id.(5) the state Supreme Court applied an incorrect rule of law when it announced that Ohio’sprogram must be upheld unless it is clearly unconstitutional beyond a reasonable doubt,whereas according to the district court in this case, the Supreme Court of the UnitedStates has said that all racial class classifications are highly suspect and must besubjected to strict judicial scrutiny. Id.(6) the evidence of past discrimination that the Ohio General Assembly had in 1980 did notprovide a firm basis in evidence for a race-based remedy. Id.Thus, the district court determined the evidence could not support a compelling state-interest forrace-based preferences for the state of Ohio MBE Act, in part based on the fact evidence of past
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discrimination was stale and 20 years old, and the statistical analysis was insufficient because thestate did not know how many MBE’s in the relevant market are qualified to undertake prime orsubcontracting work in public construction contracts. Id. at 763-771. The statistical evidence wasfatally flawed because the relevant universe of minority buisnesses is not all minority businesses inthe state of Ohio, but only those willing and able to enter into contracts with the state of Ohio. Id. at761. In the case of set-aside program in state construction, the relevant universe is minority-ownedconstruction firms willing and able to enter into state construction contracts. Id.
Narrow Tailoring. The court addressed the second prong of the strict scrutiny analysis, and foundthat the Ohio MBE program at issue was not narrowly tailored. The court concluded that the statecould not satisfy the four factors to be considered in determining whether race-conscious remediesare appropriate. Id. at 763. First, the court stated that there was no consideration of race-neutralalternatives to increase minority participation in state contracting before resorting to “race-basedquotas.” Id. at 763-764. The court held that failure to consider race-neutral means was fatal to the set-aside program in Croson, and the failure of the State of Ohio to consider race-neutral means beforeadopting the MBE Act in 1980 likewise “dooms Ohio’s program of race-based quotas.” Id. at 765.Second, the court found the Ohio MBE Act was not flexible. The court stated that instead of allowingflexibility to ameliorate harmful effects of the program, the imprecision of the statutory goals hasbeen used to justify bureaucratic decisions which increase its impact on non-minority business.” Id. at765. The court said the waiver system for prime contracts focuses solely on the availability of MBEs.
Id. at 766. The court noted the awarding agency may remove the contract from the set aside programand open it up for bidding by non-minority contractors if no certified MBE submits a bid, or if all bidssubmitted by MBEs are considered unacceptably high. Id. But, in either event, the court pointed outthe agency is then required to set aside additional contracts to satisfy the numerical quota requiredby the statute. Id. The court concluded that there is no consideration given to whether the particularMBE seeking a racial preference has suffered from the effects of past discrimination by the state orprime contractors. Id.Third, the court found the Ohio MBE Act was not appropriately limited such that it will not last longerthan the discriminatory effects it was designed to eliminate. Id. at 766. The court stated the 1980 MBEAct is unlimited in duration, and there is no evidence the state has ever reconsidered whether acompelling state interest exists that would justify the continuation of a race-based remedy at anytime during the two decades the Act has been in effect. Id.Fourth, the court found the goals of the Ohio MBE Act were not related to the relevant market andthat the Act failed this element of the “narrowly tailored” requirement of strict scrutiny. Id. at 767-768. The court said the goal of 15 percent far exceeds the percentage of available minority firms, andthus bears no relationship to the relevant market. Id.Fifth, the court found the conclusion of the Ohio Supreme Court that the burdens imposed on non-MBEs by virtue of the set-aside requirements were relatively light was incorrect. Id. at 768. The courtconcluded non-minority contractors in various trades were effectively excluded from the opportunityto bid on any work from large state agencies, departments, and institutions solely because of theirrace. Id. at 678.
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Sixth, the court found the Ohio MBE Act provided race-based benefits based on a random inclusion ofminority groups. Id. at 770-771. The court stated there was no evidence about the number of eachracial or ethnic group or the respective shares of the total capital improvement expenditures theyreceived. Id. at 770. None of the statistical information, the court said, broke down the percentage ofall firms that were owned by specific minority groups or the dollar amounts of contracts received byfirms in specific minority groups. Id. The court, thus, concluded that the Ohio MBE Act includedminority groups randomly without any specific evidence that any group suffered from discriminationin the construction industry in Ohio. Id. at 771.
Conclusion. The court thus denied the motion of the state defendants to stay the court’s prior orderholding unconstitutional the Ohio MBE Act pending the appeal of the court’s order. Id. at 771. Thisopinion underscored that governments must show several factors to demonstrate narrow tailoring:(1) the necessity for the relief and the efficacy of alternative remedies, (2) flexibility and duration ofthe relief, (3) relationship of numerical goals to the relevant labor market, and (4) impact of the reliefon the rights of third parties. The court held the Ohio MBE program failed to satisfy this test.
29. Phillips & Jordan, Inc. v. Watts, 13 F. Supp.2d 1308 (N.D. Fla. 1998). This case is
instructive because it addressed a challenge to a state and local government
MBE/WBE-type program and considered the requisite evidentiary basis necessary to
support the program. In Phillips & Jordan, the district court for the Northern District of
Florida held that the Florida Department of Transportation’s (“FDOT”) program of
“setting aside” certain highway maintenance contracts for African American- and
Hispanic-owned businesses violated the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution. The parties stipulated that the plaintiff,
a non-minority business, had been excluded in the past and may be excluded in the
future from competing for certain highway maintenance contracts “set aside” for
business enterprises owned by Hispanic and African American individuals. The court
held that the evidence of statistical disparities was insufficient to support the Florida
DOT program.The district court pointed out that Florida DOT did not claim that it had evidence of intentionaldiscrimination in the award of its contracts. The court stated that the essence of FDOT’s claim wasthat the two-year disparity study provided evidence of a disparity between the proportion ofminorities awarded FDOT road maintenance contracts and a portion of the minorities “supposedlywilling and able to do road maintenance work,” and that FDOT did not itself engage in any racial orethnic discrimination, so FDOT must have been a passive participant in “somebody’s” discriminatorypractices.Since it was agreed in the case that FDOT did not discriminate against minority contractors biddingon road maintenance contracts, the court found that the record contained insufficient proof ofdiscrimination. The court found the evidence insufficient to establish acts of discrimination againstAfrican American- and Hispanic-owned businesses.The court raised questions concerning the choice and use of the statistical pool of available firmsrelied upon by the disparity study. The court expressed concern about whether it was appropriate to
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use Census data to analyze and determine which firms were available (qualified and/or willing andable) to bid on FDOT road maintenance contracts.
F. Recent Decisions Involving the Federal DBE Program and its
Implementation by State and Local GovernmentsThere are several recent and pending cases involving challenges to the United States Federal DBEProgram and its implementation by the states and their governmental entities for federally-fundedprojects. These cases could have a significant impact on the nature and provisions of contracting andprocurement on federally-funded projects, including and relating to the utilization of DBEs. Inaddition, these cases provide an instructive analysis of the recent application of the strict scrutinytest to MBE/WBE- and DBE-type programs.
Recent Decisions in Federal Circuit Courts of Appeal

1. Midwest Fence Corporation v. U.S. Department of Transportation, Illinois
Department of Transportation, Illinois State Toll Highway Authority, 840 F.3d 932, 2016
WL 6543514 (7th Cir. 2016), cert. denied, 2017 WL 497345 (2017). Plaintiff Midwest
Fence Corporation is a guardrails and fencing specialty contractor that usually bids on
projects as a subcontractor. 2016 WL 6543514 at *1. Midwest Fence is not a DBE. Id. Midwest
Fence alleges that the defendants’ DBE programs violated its Fourteenth Amendment right to
equal protection under the law, and challenges the United States DOT Federal DBE Program
and the implementation of the Federal DBE Program by the Illinois DOT (IDOT). Id. Midwest
Fence also challenges the Illinois State Toll Highway Authority (Tollway) and its
implementation of its DBE Program. Id.The district court granted all the defendants’ motions for summary judgment. Id. at *1. See Midwest
Fence Corp. v. U.S. Department of Transportation, et al., 84 F. Supp. 3d 705 (N.D. Ill. 2015) (seediscussion of district court decision below). The Seventh Circuit Court of Appeals affirmed the grantof summary judgment by the district court. Id. The court held that it joins the other federal circuitcourts of appeal in holding that the Federal DBE Program is facially constitutional, the programserves a compelling government interest in remedying a history of discrimination in highwayconstruction contracting, the program provides states with ample discretion to tailor their DBEprograms to the realities of their own markets and requires the use of race– and gender-neutralmeasures before turning to race- and gender-conscious measures. Id.The court of appeals also held the IDOT and Tollway programs survive strict scrutiny because thesestate defendants establish a substantial basis in evidence to support the need to remedy the effects ofpast discrimination in their markets, and the programs are narrowly tailored to serve that remedialpurpose. Id. at *1.
Procedural history. Midwest Fence asserted the following primary theories in its challenge to theFederal DBE Program, IDOT’s implementation of it, and the Tollway’s own program:
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1. The federal regulations prescribe a method for setting individual contract goals thatplaces an undue burden on non-DBE subcontractors, especially certain kinds ofsubcontractors, including guardrail and fencing contractors like Midwest Fence.2. The presumption of social and economic disadvantage is not tailored adequately toreflect differences in the circumstances actually faced by women and the various racialand ethnic groups who receive that presumption.3. The federal regulations are unconstitutionally vague, particularly with respect to goodfaith efforts to justify a front-end waiver.
Id. at *3-4. Midwest Fence also asserted that IDOT’s implementation of the Federal DBE Program isunconstitutional for essentially the same reasons. And, Midwest Fence challenges the Tollway’sprogram on its face and as applied. Id. at *4.The district court found that Midwest Fence had standing to bring most of its claims and on themerits, and the court upheld the facial constitutionality of the Federal DBE Program. 84 F. Supp. 3d at722-23 729; Id. at *4.The district court also concluded Midwest Fence did not rebut the evidence of discrimination thatIDOT offered to justify its program, and Midwest Fence had presented no “affirmative evidence” thatIDOT’s implementation unduly burdened non-DBEs, failed to make use of race-neutral alternatives,or lacked flexibility. 84 F. Supp. 3d at 733, 737; Id. at *4.The district court noted that Midwest Fence’s challenge to the Tollway’s program paralleled thechallenge to IDOT’s program, and concluded that the Tollway, like IDOT, had established a strongbasis in evidence for its program. 84 F. Supp. 3d at 737, 739; Id. at *4. In addition, the court concludedthat, like IDOT’s program, the Tollway’s program imposed a minimal burden on non-DBEs, employeda number of race-neutral measures, and offered substantial flexibility. 84 F. Supp. 3d at 739-740; Id.at *4.
Standing to challenge the DBE Programs generally. The defendants argued that Midwest Fencelacked standing. The court of appeals held that the district court correctly found that Midwest Fencehas standing. Id. at *5. The court of appeals stated that by alleging and then offering evidence of lostbids, decreased revenue, difficulties keeping its business afloat as a result of the DBE program, and itsinability to compete for contracts on an equal footing with DBEs, Midwest Fence showed bothcausation and redressability. Id. at *5.The court of appeals distinguished its ruling in the Dunnet Bay Construction Co. v. Borggren, 799 F. 3d676 (7th Cir. 2015), holding that there was no standing for the plaintiff Dunnet Bay based on anunusual and complex set of facts under which it would have been impossible for the plaintiff DunnetBay to have won the contract it sought and for which it sought damages. IDOT did not award thecontract to anyone under the first bid and had re-let the contract, thus Dunnet Bay suffered no injurybecause of the DBE program in the first bid. Id. at *5. The court of appeals held this case isdistinguishable from Dunnet Bay because Midwest Fence seeks prospective relief that would enable itto compete with DBEs on an equal basis more generally than in Dunnet Bay. Id. at *5.
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Standing to challenge the IDOT Target Market Program. The district court had carved out onenarrow exception to its finding that Midwest Fence had standing generally, finding that MidwestFence lacked standing to challenge the IDOT “target market program.” Id. at *6. The court of appealsfound that no evidence in the record established Midwest Fence bid on or lost any contracts subjectto the IDOT target market program. Id. at *6. The court stated that IDOT had not set aside anyguardrail and fencing contracts under the target market program. Id. Therefore, Midwest Fence didnot show that it had suffered from an inability to compete on an equal footing in the bidding processwith respect to contracts within the target market program. Id.
Facial versus as-applied challenge to the USDOT Program. In this appeal, Midwest Fence did notchallenge whether USDOT had established a “compelling interest” to remedy the effects of past orpresent discrimination. Thus, it did not challenge the national compelling interest in remedying pastdiscrimination in its claims against the Federal DBE Program. Id. at *6. Therefore, the court of appealsfocused on whether the federal program is narrowly tailored. Id.First, the court addressed a preliminary issue, namely, whether Midwest Fence could maintain an as-applied challenge against USDOT and the Federal DBE Program or whether, as the district court held,the claim against USDOT is limited to a facial challenge. Id. Midwest Fence sought a declaration thatthe federal regulations are unconstitutional as applied in Illinois. Id. The district court rejected theattempt to bring that claim against USDOT, treating it as applying only to IDOT. Id. at *6 citing
Midwest Fence, 84 F. Supp. 3d at 718. The court of appeals agreed with the district court. Id.The court of appeals pointed out that a principal feature of the federal regulations is their flexibilityand adaptability to local conditions, and that flexibility is important to the constitutionality of theFederal DBE Program, including because a race- and gender-conscious program must be narrowlytailored to serve the compelling governmental interest. Id. at *6. The flexibility in regulations,according to the court, makes the state, not USDOT, primarily responsible for implementing their ownprograms in ways that comply with the Equal Protection Clause. Id. at *6. The court said that a state,not USDOT, is the correct party to defend a challenge to its implementation of its program. Id. Thus,the court held the district court did not err by treating the claims against USDOT as only a facialchallenge to the federal regulations. Id.

Federal DBE Program: Narrow Tailoring. The Seventh Circuit noted that the Eighth, Ninth, and TenthCircuits all found the Federal DBE Program constitutional on its face, and the Seventh Circuit agreedwith these other circuits. Id. at *7. The court found that narrow tailoring requires “a close matchbetween the evil against which the remedy is directed and the terms of the remedy.” Id. The courtstated it looks to four factors in determining narrow tailoring: (a) “the necessity for the relief and theefficacy of alternative [race-neutral] remedies,” (b) “the flexibility and duration of the relief, includingthe availability of waiver provisions,” (c) “the relationship of the numerical goals to the relevant labor[or here, contracting] market,” and (d) “the impact of the relief on the rights of third parties.” Id. at *7
quoting United States v. Paradise, 480 U.S. 149, 171 (1987). The Seventh Circuit also pointed out thatthe Tenth Circuit added to this analysis the question of over- or under- inclusiveness. Id. at *7.In applying these factors to determine narrow tailoring, the court said that first, the Federal DBEProgram requires states to meet as much as possible of their overall DBE participation goals throughrace- and gender-neutral means. Id. at *7, citing 49 C.F.R. § 26.51(a). Next, on its face, the federal
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program is both flexible and limited in duration. Id. Quotas are flatly prohibited, and states may applyfor waivers, including waivers of “any provisions regarding administrative requirements, overallgoals, contract goals or good faith efforts,” § 26.15(b). Id. at *7. The regulations also require states toremain flexible as they administer the program over the course of the year, including continuallyreassessing their DBE participation goals and whether contract goals are necessary. Id.The court pointed out that a state need not set a contract goal on every USDOT-assisted contract, normust they set those goals at the same percentage as the overall participation goal. Id. at *7. Together,the court found, all of these provisions allow for significant and ongoing flexibility. Id. at *8. States arenot locked into their initial DBE participation goals. Id. Their use of contract goals is meant to remainfluid, reflecting a state’s progress towards overall DBE goal. Id.As for duration, the court said that Congress has repeatedly reauthorized the program after takingnew looks at the need for it. Id. at *8. And, as noted, states must monitor progress toward meetingDBE goals on a regular basis and alter the goals if necessary. Id. They must stop using race- andgender-conscious measures if those measures are no longer needed. Id.The court found that the numerical goals are also tied to the relevant markets. Id. at *8. In addition,the regulations prescribe a process for setting a DBE participation goal that focuses on informationabout the specific market, and that it is intended to reflect the level of DBE participation you wouldexpect absent the effects of discrimination. Id. at *8, citing, § 26.45(b). The court stated that theregulations thus instruct states to set their DBE participation goals to reflect actual DBE availability intheir jurisdictions, as modified by other relevant factors like DBE capacity. Id. at *8.
Midwest Fence “mismatch” argument: burden on third parties. Midwest Fence, the court said,focuses its criticism on the burden of third parties and argues the program is over-inclusive. Id. at *8.But, the court found, the regulations include mechanisms to minimize the burdens the programplaces on non-DBE third parties. Id. A primary example, the court points out, is supplied in § 26.33(a),which requires states to take steps to address overconcentration of DBEs in certain types of work ifthe overconcentration unduly burdens non-DBEs to the point that they can no longer participate inthe market. Id. at *8. The court concluded that standards can be relaxed if uncompromisingenforcement would yield negative consequences, for example, states can obtain waivers if specialcircumstances make the state’s compliance with part of the federal program “impractical,” andcontractors who fail to meet a DBE contract goal can still be awarded the contract if they havedocumented good faith efforts to meet the goal. Id. at *8, citing, § 26.51(a) and § 26.53(a)(2).Midwest Fence argued that a “mismatch” in the way contract goals are calculated results in a burdenthat falls disproportionately on specialty subcontractors. Id. at *8. Under the federal regulations, thecourt noted, states’ overall goals are set as a percentage of all their USDOT-assisted contracts. Id.However, states may set contract goals “only on those [USDOT]-assisted contracts that havesubcontracting possibilities.” Id., quoting § 26.51(e)(1)(emphasis added).Midwest Fence argued that because DBEs must be small, they are generally unable to compete forprime contracts, and this they argue is the “mismatch.” Id. at *8. Where contract goals are necessaryto meet an overall DBE participation goal, those contract goals are met almost entirely with
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subcontractor dollars, which, Midwest Fence asserts, places a heavy burden on non-DBEsubcontractors while leaving non-DBE prime contractors in the clear. Id. at *8.The court goes through a hypothetical example to explain the issue Midwest Fence has raised as amismatch that imposes a disproportionate burden on specialty subcontractors like Midwest Fence. Id.at *8. In the example provided by the court, the overall participation goal for a state calls for DBEs toreceive a certain percentage of total funds, but in practice in the hypothetical it requires the state toaward DBEs for less than all of the available subcontractor funds because it determines that there areno subcontracting possibilities on half the contracts, thus rendering them ineligible for contract goals.
Id. The mismatch is that the federal program requires the state to set its overall goal on all funds itwill spend on contracts, but at the same time the contracts eligible for contract goals must be onesthat have subcontracting possibilities. Id. Therefore, according to Midwest Fence, in practice theparticipation goals set would require the state to award DBEs from the available subcontractor fundswhile taking no business away from the prime contractors. Id.The court stated that it found “[t]his prospect is troubling.” Id. at *9. The court said that the DBEprogram can impose a disproportionate burden on small, specialized non-DBE subcontractors,especially when compared to larger prime contractors with whom DBEs would compete lessfrequently. Id. This potential, according to the court, for a disproportionate burden, however, doesnot render the program facially unconstitutional. Id. The court said that the constitutionality of theFederal DBE Program depends on how it is implemented. Id.The court pointed out that some of the suggested race- and gender-neutral means that states can useunder the federal program are designed to increase DBE participation in prime contracting and otherfields where DBE participation has historically been low, such as specifically encouraging states tomake contracts more accessible to small businesses. Id. at *9, citing, § 26.39(b). The court also notedthat the federal program contemplates DBEs’ ability to compete equally requiring states to reportDBE participation as prime contractors and makes efforts to develop that potential. Id. at *9.The court stated that states will continue to resort to contract goals that open the door to the type ofmismatch that Midwest Fence describes, but the program on its face does not compel an unfairdistribution of burdens. Id. at *9. Small specialty contractors may have to bear at least some of theburdens created by remedying past discrimination under the Federal DBE Program, but the SupremeCourt has indicated that innocent third parties may constitutionally be required to bear at least someof the burden of the remedy. Id. at *9.
Over-Inclusive argument. Midwest Fence also argued that the federal program is over-inclusivebecause it grants preferences to groups without analyzing the extent to which each group is actuallydisadvantaged. Id. at *9. In response, the court mentioned two federal-specific arguments, noting thatMidwest Fence’s criticisms are best analyzed as part of its as-applied challenge against the statedefendants. Id. First, Midwest Fence contends nothing proves that the disparities relied upon by thestudy consultant were caused by discrimination. Id. at *9. The court found that to justify its program,USDOT does not need definitive proof of discrimination, but must have a strong basis in evidence thatremedial action is necessary to remedy past discrimination. Id.
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Second, Midwest Fence attacks what it perceives as the one-size-fits-all nature of the program,suggesting that the regulations ought to provide different remedies for different groups, but insteadthe federal program offers a single approach to all the disadvantaged groups, regardless of the degreeof disparities. Id. at *9. The court pointed out Midwest Fence did not argue that any of the groupswere not in fact disadvantaged at all, and that the federal regulations ultimately requireindividualized determinations. Id. at *10. Each presumptively disadvantaged firm owner must certifythat he or she is, in fact, socially and economically disadvantaged, and that presumption can berebutted. Id. In this way, the court said, the federal program requires states to extend benefits only tothose who are actually disadvantaged. Id.Therefore the court agreed with the district court that the Federal DBE Program is narrowly tailoredon its face, so it survives strict scrutiny.
Claims against IDOT and the Tollway: void for vagueness. Midwest Fence argued that the federalregulations are unconstitutionally vague as applied by IDOT because the regulations fail to specifywhat good faith efforts a contractor must make to qualify for a waiver, and focuses its attack on theprovisions of the regulations, which address possible cost differentials in the use of DBEs. Id. at *11.Midwest Fence argued that Appendix A of 49 C.F.R., Part 26 at ¶ IV(D)(2) is too vague in its languageon when a difference in price is significant enough to justify falling short of the DBE contract goal. Id.The court found if the standard seems vague, that is likely because it was meant to be flexible, and amore rigid standard could easily be too arbitrary and hinder prime contractors’ ability to adjust theirapproaches to the circumstances of particular projects. Id. at *11.The court said Midwest Fence’s real argument seems to be that in practice, prime contractors err toofar on the side of caution, granting significant price preferences to DBEs instead of taking the risk oflosing a contract for failure to meet the DBE goal. Id. at *12. Midwest Fence contends this creates a de
facto system of quotas because contractors believe they must meet the DBE goal or lose the contract.
Id. But Appendix A to the regulations, the court noted, cautions against this very approach. Id. Thecourt found flexibility and the availability of waivers affect whether a program is narrowly tailored,and that the regulations caution against quotas, provide examples of good faith efforts primecontractors can make and states can consider, and instruct a bidder to use good business judgment todecide whether a price difference is reasonable or excessive. Id. For purposes of contract awards, thecourt holds this is enough to give fair notice of conduct that is forbidden or required. Id. at *12.
Equal Protection challenge: compelling interest with strong basis in evidence. In ruling on themerits of Midwest Fence’s equal protection claims based on the actions of IDOT and the Tollway, thefirst issue the court addresses is whether the state defendants had a compelling interest in enactingtheir programs. Id. at *12. The court stated that it, along with the other circuit courts of appeal, haveheld a state agency is entitled to rely on the federal government’s compelling interest in remedyingthe effects of past discrimination to justify its own DBE plan for highway construction contracting. Id.But, since not all of IDOT’s contracts are federally funded, and the Tollway did not receive federalfunding at all, with respect to those contracts, the court said it must consider whether IDOT and theTollway established a strong basis in evidence to support their programs. Id.
IDOT program. IDOT relied on an availability and a disparity study to support its program. Thedisparity study found that DBEs were significantly underutilized as prime contractors comparing
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firm availability of prime contractors in the construction field to the amount of dollars they receivedin prime contracts. The disparity study collected utilization records, defined IDOT’s market area,identified businesses that were willing and able to provide needed services, weighted firmavailability to reflect IDOT’s contracting pattern with weights assigned to different areas based on thepercentage of dollars expended in those areas, determined whether there was a statisticallysignificant under-utilization of DBEs by calculating the dollars each group would be expected toreceive based on availability, calculated the difference between the expected and actual amount ofcontract dollars received, and ensured that results were not attributable to chance. Id. at *13.The court said that the disparity study determined disparity ratios that were statistically significantand the study found that DBEs were significantly underutilized as prime contractors, noting that afigure below 0.80 is generally considered “solid evidence of systematic under-utilization calling foraffirmative action to correct it.” Id. at *13. The study found that DBEs made up 25.55 percent of primecontractors in the construction field, received 9.13 percent of prime contracts valued below $500,000and 8.25 percent of the available contract dollars in that range, yielding a disparity ratio of 0.32 forprime contracts under $500,000. Id.In the realm of contraction subcontracting, the study showed that DBEs may have 29.24 percent ofavailable subcontractors, and in the construction industry they receive 44.62 percent of availablesubcontracts, but those subcontracts amounted to only 10.65 percent of available subcontractingdollars. Id. at *13. This, according to the study, yielded a statistically significant disparity ratio of 0.36,which the court found low enough to signal systemic under-utilization. Id.IDOT relied on additional data to justify its program, including conducting a zero-goal experiment in2002 and in 2003, when it did not apply DBE goals to contracts. Id. at *13. Without contract goals, theshare of the contracts’ value that DBEs received dropped dramatically, to just 1.5 percent of the totalvalue of the contracts. Id. at *13. And in those contracts advertised without a DBE goal, the DBEsubcontractor participation rate was 0.84 percent.
Tollway program. Tollway also relied on a disparity study limited to the Tollway’s contracting marketarea. The study used a “custom census” process, creating a database of representative projects,identifying geographic and product markets, counting businesses in those markets, identifying andverifying which businesses are minority- and women-owned, and verifying the ownership status ofall the other firms. Id. at *13. The study examined the Tollway’s historical contract data, reported itsDBE utilization as a percentage of contract dollars, and compared DBE utilization and DBEavailability, coming up with disparity indices divided by race and sex, as well as by industry group. Id.The study found that out of 115 disparity indices, 80 showed statistically significant under-utilizationof DBEs. Id. at *14. The study discussed statistical disparities in earnings and the formation ofbusinesses by minorities and women, and concluded that a statistically significant adverse impact onearnings was observed in both the economy at large and in the construction and construction-relatedprofessional services sector.” Id. at *14. The study also found women and minorities are not as likelyto start their own business, and that minority business formation rates would likely be substantiallyand significantly higher if markets operated in a race- and sex-neutral manner. Id.
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The study used regression analysis to assess differences in wages, business-owner earnings, andbusiness-formation rates between white men and minorities and women in the wider constructioneconomy. Id. at *14. The study found statistically significant disparities remained between white menand other groups, controlling for various independent variables such as age, education, location,industry affiliation, and time. Id. The disparities, according to the study, were consistent with amarket affected by discrimination. Id.The Tollway also presented additional evidence, including that the Tollway set aspirationalparticipation goals on a small number of contracts, and those attempts failed. Id. at *14. In 2004, thecourt noted the Tollway did not award a single prime contract or subcontract to a DBE, and the DBEparticipation rate in 2005 was 0.01 percent across all construction contracts. Id. In addition, theTollway also considered, like IDOT, anecdotal evidence that provided testimony of several DBEowners regarding barriers that they themselves faced. Id.

Midwest Fence’s criticisms. Midwest Fence’s expert consultant argued that the study consultantfailed to account for DBEs’ readiness, willingness, and ability to do business with IDOT and theTollway, and that the method of assessing readiness and willingness was flawed. Id. at *14. Inaddition, the consultant for Midwest Fence argued that one of the studies failed to account for DBEs’relative capacity, “meaning a firm’s ability to take on more than one contract at a time.” The courtnoted that one of the study consultants did not account for firm capacity and the other studyconsultant found no effective way to account for capacity. Id. at *14, n. 2. The court said one study didperform a regression analysis to measure relative capacity and limited its disparity analysis tocontracts under $500,000, which was, according to the study consultant, to take capacity into accountto the extent possible. Id.The court pointed out that one major problem with Midwest Fence’s report is that the consultant didnot perform any substantive analysis of his own. Id. at *15. The evidence offered by Midwest Fenceand its consultant was, according to the court, “speculative at best.” Id. at *15. The court said theconsultant’s relative capacity analysis was similarly speculative, arguing that the assumption thatfirms have the same ability to provide services up to $500,000 may not be true in practice, and that ifthe estimates of capacity are too low the resulting disparity index overstates the degree of disparitythat exists. Id. at *15.The court stated Midwest Fence’s expert similarly argued that the existence of the DBE program“may” cause an upward bias in availability, that any observations of the public sector in general “may”be affected by the DBE program’s existence, and that data become less relevant as time passes. Id. at*15. The court found that given the substantial utilization disparity as shown in the reports by IDOTand the Tollway defendants, Midwest Fence’s speculative critiques did not raise a genuine issue offact as to whether the defendants had a substantial basis in evidence to believe that action wasneeded to remedy discrimination. Id. at *15.The court rejected Midwest Fence’s argument that requiring it to provide an independent statisticalanalysis places an impossible burden on it due to the time and expense that would be required. Id. at*15. The court noted that the burden is initially on the government to justify its programs, and thatsince the state defendants offered evidence to do so, the burden then shifted to Midwest Fence toshow a genuine issue of material fact as to whether the state defendants had a substantial basis in
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evidence for adopting their DBE programs. Id. Speculative criticism about potential problems, thecourt found, will not carry that burden. Id.With regard to the capacity question, the court noted it was Midwest Fence’s strongest criticism andthat courts had recognized it as a serious problem in other contexts. Id. at *15. The court said thefailure to account for relative capacity did not undermine the substantial basis in evidence in thisparticular case. Id. at *15. Midwest Fence did not explain how to account for relative capacity. Id. Inaddition, it has been recognized, the court stated, that defects in capacity analyses are not fatal in andof themselves. Id. at *15.The court concluded that the studies show striking utilization disparities in specific industries in therelevant geographic market areas, and they are consistent with the anecdotal and less formalevidence defendants had offered. Id. at *15. The court found Midwest Fence’s expert’s “speculation”that failure to account for relative capacity might have biased DBE availability upward does notundermine the statistical core of the strong basis in evidence required. Id.In addition, the court rejected Midwest Fence’s argument that the disparity studies do not provediscrimination, noting again that a state need not conclusively prove the existence of discriminationto establish a strong basis in evidence for concluding that remedial action is necessary, and thatwhere gross statistical disparities can be shown, they alone may constitute prima facie proof of apattern or practice of discrimination. Id. at *15. The court also rejected Midwest Fence’s attack on theanecdotal evidence stating that the anecdotal evidence bolsters the state defendants’ statisticalanalyses. Id. at *15.In connection with Midwest Fence’s argument relating to the Tollway defendant, Midwest Fenceargued that the Tollway’s supporting data was from before it instituted its DBE program. Id. at *16.The Tollway responded by arguing that it used the best data available and that in any event its datasets show disparities. Id. at *16. The court found this point persuasive even assuming some of theTollway’s data were not exact. Id. The court said that while every single number in the Tollway’s“arsenal of evidence” may not be exact, the overall picture still shows beyond reasonable dispute amarketplace with systemic under-utilization of DBEs far below the disparity index lower than 80 asan indication of discrimination, and that Midwest Fence’s “abstract criticisms” do not undermine thatcore of evidence. Id. at *16.
Narrow Tailoring. The court applied the narrow tailoring factors to determine whether IDOT’s andthe Tollway’s implementation of their DBE programs yielded a close match between the evil againstwhich the remedy is directed and the terms of the remedy. Id. at *16. First the court addressed thenecessity for the relief and the efficacy of alternative race-neutral remedies factor. Id. The courtreiterated that Midwest Fence has not undermined the defendants’ strong combination of statisticaland other evidence to show that their programs are needed to remedy discrimination. Id.Both IDOT and the Tollway, according to the court, use race- and gender-neutral alternatives, and theundisputed facts show that those alternatives have not been sufficient to remedy discrimination. Id.The court noted that the record shows IDOT uses nearly all of the methods described in the federalregulations to maximize a portion of the goal that will be achieved through race-neutral means. Id.
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As for flexibility, both IDOT and the Tollway make front-end waivers available when a contractor hasmade good faith efforts to comply with a DBE goal. Id. at *17. The court rejected Midwest Fence’sarguments that there were a low number of waivers granted, and that contractors fear of having awaiver denied showed the system was a de facto quota system. Id. The court found that IDOT and theTollway have not granted large numbers of waivers, but there was also no evidence that they have
denied large numbers of waivers. Id. The court pointed out that the evidence from Midwest Fencedoes not show that defendants are responsible for failing to grant front-end waivers that thecontractors do not request. Id.The court stated in the absence of evidence that defendants failed to adhere to the general good faitheffort guidelines and arbitrarily deny or discourage front-end waiver requests, Midwest Fence’scontention that contractors fear losing contracts if they ask for a waiver does not make the system aquota system. Id. at *17. Midwest Fence’s own evidence, the court stated, shows that IDOT granted in2007, 57 of 63 front-end waiver requests, and in 2010, it granted 21 of 35 front-end waiver requests.
Id. at *17. In addition, the Tollway granted at least some front-end waivers involving 1.02 percent ofcontract dollars. Id. Without evidence that far more waivers were requested, the court was satisfiedthat even this low total by the Tollway does not raise a genuine dispute of fact. Id.The court also rejected as “underdeveloped” Midwest Fence’s argument that the court should look atthe dollar value of waivers granted rather than the raw number of waivers granted. Id. at *17. Thecourt found that this argument does not support a different outcome in this case because thedefendants grant more front-end waiver requests than they deny, regardless of the dollar amountsthose requests encompass. Midwest Fence presented no evidence that IDOT and the Tollway have anunwritten policy of granting only low-value waivers. Id.The court stated that Midwest’s “best argument” against narrowed tailoring is its “mismatch”argument, which was discussed above. Id. at *17. The court said Midwest’s broad condemnation ofthe IDOT and Tollway programs as failing to create a “light” and “diffuse” burden for third parties wasnot persuasive. Id. The court noted that the DBE programs, which set DBE goals on only somecontracts and allow those goals to be waived if necessary, may end up foreclosing one of severalopportunities for a non-DBE specialty subcontractor like Midwest Fence. Id. But, there was noevidence that they impose the entire burden on that subcontractor by shutting it out of the marketentirely. Id. However, the court found that Midwest Fence’s point that subcontractors appear to beara disproportionate share of the burden as compared to prime contractors “is troubling.” Id. at *17.Although the evidence showed disparities in both the prime contracting and subcontracting markets,under the federal regulations, individual contract goals are set only for contracts that havesubcontracting possibilities. Id. The court pointed out that some DBEs are able to bid on primecontracts, but the necessarily small size of DBEs makes that difficult in most cases. Id.But, according to the court, in the end the record shows that the problem Midwest Fence raises islargely “theoretical.” Id. at *18. Not all contracts have DBE goals, so subcontractors are on an evenfooting for those contracts without such goals. Id. IDOT and the Tollway both use neutral measuresincluding some designed to make prime contracts more assessable to DBEs. Id. The court noted thatDBE trucking and material suppliers count toward fulfillment of a contract’s DBE goal, even though
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they are not used as line items in calculating the contract goal in the first place, which opens upcontracts with DBE goals to non-DBE subcontractors. Id.The court stated that if Midwest Fence “had presented evidence rather than theory on this point, theresult might be different.” Id. at *18. “Evidence that subcontractors were being frozen out of themarket or bearing the entire burden of the DBE program would likely require a trial to determine at aminimum whether IDOT or the Tollway were adhering to their responsibility to avoidoverconcentration in subcontracting.” Id. at *18. The court concluded that Midwest Fence “has shownhow the Illinois program could yield that result but not that it actually does so.” Id.In light of the IDOT and Tollway programs’ mechanisms to prevent subcontractors from having tobear the entire burden of the DBE programs, including the use of DBE materials and truckingsuppliers in satisfying goals, efforts to draw DBEs into prime contracting, and other mechanisms,according to the court, Midwest Fence did not establish a genuine dispute of fact on this point. Id. at*18. The court stated that the “theoretical possibility of a ‘mismatch’ could be a problem, but we haveno evidence that it actually is.” Id. at *18.Therefore, the court concluded that IDOT and the Tollway DBE programs are narrowly tailored toserve the compelling state interest in remedying discrimination in public contracting. Id. at *18. Theyinclude race- and gender-neutral alternatives, set goals with reference to actual market conditions,and allow for front-end waivers. Id. “So far as the record before us shows, they do not unduly burdenthird parties in service of remedying discrimination”, according to the court. Therefore, MidwestFence failed to present a genuine dispute of fact “on this point.” Id.

Petition for a Writ of Certiorari. Midwest Fence filed a Petition for a Writ of Certiorari to the UnitedStates Supreme Court in 2017, and Certiorari was denied. 2017 WL 497345 (2017).
2. Dunnet Bay Construction Company v. Borggren, Illinois DOT, et al., 799 F.3d 676,
2015 WL 4934560 (7th Cir. 2015), cert. denied, Dunnet Bay Construction Co. v.
Blankenhorn, Randall S., et al., 2016 WL 193809 (Oct. 3, 2016). Dunnet Bay Construction
Company sued the Illinois Department of Transportation (IDOT) asserting that the Illinois
DOT’s DBE Program discriminates on the basis of race. The district court granted summary
judgement to Illinois DOT, concluding that Dunnet Bay lacked standing to raise an equal
protection challenge based on race, and held that the Illinois DOT DBE Program survived the
constitutional and other challenges. 799 F.3d at 679. (See 2014 WL 552213, C.D. Ill. Fed. 12,
2014) (See summary of district decision in Section E. below). The Court of Appeals affirmed
the grant of summary judgment to IDOT.Dunnet Bay engages in general highway construction and is owned and controlled by two whitemales. 799 F. 3d at 679. Its average annual gross receipts between 2007 and 2009 were over $52million. Id. IDOT administers its DBE Program implementing the Federal DBE Program. IDOTestablished a statewide aspirational goal for DBE participation of 22.77 percent. Id. at 680. UnderIDOT’s DBE Program, if a bidder fails to meet the DBE contract goal, it may request a modification ofthe goal, and provide documentation of its good faith efforts to meet the goal. Id. at 681. Theserequests for modification are also known as “waivers.” Id.
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The record showed that IDOT historically granted goal modification requests or waivers: in 2007, itgranted 57 of 63 pre-award goal modification requests; the six other bidders ultimately met thecontract goal with post-bid assistance. Id. at 681. In 2008, IDOT granted 50 of the 55 pre-award goalmodification requests; the other five bidders ultimately met the DBE goal. In calendar year 2009,IDOT granted 32 of 58 goal modification requests; the other contractors ultimately met the goals. Incalendar year 2010, IDOT received 35 goal modification requests; it granted 21 of them and deniedthe rest. Id.Dunnet Bay alleged that IDOT had taken the position no waivers would be granted. Id. at 697-698.IDOT responded that it was not its policy to not grant waivers, but instead IDOT would aggressivelypursue obtaining the DBE participation in their contract goals, including that waivers were going tobe reviewed at a high level to make sure the appropriate documentation was provided in order for awaiver to be issued. Id.The U.S. FHWA approved the methodology IDOT used to establish a statewide overall DBE goal of22.77 percent. Id. at 683, 698. The FHWA reviewed and approved the individual contract goals set forwork on a project known as the Eisenhower project that Dunnet Bay bid on in 2010. Id. Dunnet Baysubmitted to IDOT a bid that was the lowest bid on the project, but it was substantially over thebudget estimate for the project. Id. at 683-684. Dunnet Bay did not achieve the goal of 22 percent, butthree other bidders each met the DBE goal. Id. at 684. Dunnet Bay requested a waiver based on itsgood faith efforts to obtain the DBE goal. Id. at 684. Ultimately, IDOT determined that Dunnet Bay didnot properly exercise good faith efforts and its bid was rejected. Id. at 684-687, 699.Because all the bids were over budget, IDOT decided to rebid the Eisenhower project. Id. at 687.There were four separate Eisenhower projects advertised for bids, and IDOT granted one of the fourgoal modification requests from that bid letting. Dunnet Bay bid on one of the rebid projects, but itwas not the lowest bid; it was the third out of five bidders. Id. at 687. Dunnet Bay did meet the 22.77percent contract DBE goal on the rebid project, but was not awarded the contract because it was notthe lowest. Id.Dunnet Bay then filed its lawsuit seeking damages as well as a declaratory judgement that the IDOTDBE Program is unconstitutional and injunctive relief against its enforcement.The district court granted the IDOT Defendants’ motion for summary judgement and denied DunnetBay’s motion. Id. at 687. The district court concluded that Dunnet Bay lacked Article III standing toraise an equal protection challenge because it has not suffered a particularized injury that was calledby IDOT, and that Dunnet Bay was not deprived of the ability to compete on an equal basis. Id. Dunnet
Bay Construction Company v. Hannig, 2014 WL 552213, at *30 (C.D. Ill. Feb. 12, 2014).Even if Dunnet Bay had standing to bring an equal protection claim, the district court held that IDOTwas entitled to summary judgment. The district court concluded that Dunnet Bay was held to thesame standards as every other bidder, and thus could not establish that it was the victim of racialdiscrimination. Id. at 687. In addition, the district court determined that IDOT had not exceeded itsfederal authority under the federal rules and that Dunnet Bay’s challenge to the DBE Program failedunder the Seventh Circuit Court of Appeals decision in Northern Contracting, Inc. v. Illinois, 473 F.3d715, 721 (7th Cir. 2007), which insulates a state DBE Program from a constitutional attack absent a
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showing that the state exceeded its federal authority. Id. at 688. (See discussion of the district courtdecision in Dunnet Bay below in Section E).
Dunnet Bay lacks standing to raise an equal protection claim. The court first addressed the issuewhether Dunnet Bay had standing to challenge IDOT’s DBE Program on the ground that itdiscriminated on the basis of race in the award of highway construction contracts.The court found that Dunnet Bay had not established that it was excluded from competition orotherwise disadvantaged because of race-based measures. Id. at 690. Nothing in IDOT’s DBE Program,the court stated, excluded Dunnet Bay from competition for any contract. Id. IDOT’s DBE Program isnot a “set aside program,” in which non-minority owned businesses could not even bid on certaincontracts. Id. Under IDOT’s DBE Program, all contractors, minority and non-minority contractors, canbid on all contracts. Id. at 690-691.The court said the absence of complete exclusion from competition with minority- or women-ownedbusinesses distinguished the IDOT DBE Program from other cases in which the court ruled there wasstanding to challenge a program. Id. at 691. Dunnet Bay, the court found, has not alleged and has notproduced evidence to show that it was treated less favorably than any other contractor because of therace of its owners. Id. This lack of an explicit preference from minority-owned businessesdistinguishes the IDOT DBE Program from other cases. Id. Under IDOT’s DBE Program, all contractorsare treated alike and subject to the same rules. Id.In addition, the court distinguished other cases in which the contractors were found to have standingbecause in those cases standing was based in part on the fact they had lost an award of a contract forfailing to meet the DBE goal or failing to show good faith efforts, despite being the low bidders on thecontract, and the second lowest bidder was awarded the contract. Id. at 691. In contrast with thesecases where the plaintiffs had standing, the court said Dunnet Bay could not establish that it wouldhave been awarded the contract but for its failure to meet the DBE goal or demonstrate good faithefforts. Id. at 692.The evidence established that Dunnet Bay’s bid was substantially over the program estimated budget,and IDOT rebid the contract because the low bid was over the project estimate. Id. In addition,Dunnet Bay had been left off the For Bidders List that is submitted to DBEs, which was anotherreason IDOT decided to rebid the contract. Id.The court found that even assuming Dunnet Bay could establish it was excluded from competitionwith DBEs or that it was disadvantaged as compared to DBEs, it could not show that any difference intreatment was because of race. Id. at 692. For the three years preceding 2010, the year it bid on theproject, Dunnet Bay’s average gross receipts were over $52 million. Id. Therefore, the court foundDunnet Bay’s size makes it ineligible to qualify as a DBE, regardless of the race of its owners. Id.Dunnet Bay did not show that any additional costs or burdens that it would incur are because of race,but the additional costs and burdens are equally attributable to Dunnet Bay’s size. Id. Dunnet Bay hadnot established, according to the court, that the denial of equal treatment resulted from theimposition of a racial barrier. Id. at 693.
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Dunnet Bay also alleged that it was forced to participate in a discriminatory scheme and was requiredto consider race in subcontracting, and thus argued that it may assert third-party rights. Id. at 693.The court stated that it has not adopted the broad view of standing regarding asserting third-partyrights. Id. The court concluded that Dunnet Bay’s claimed injury of being forced to participate in adiscriminatory scheme amounts to a challenge to the state’s application of a federally mandatedprogram, which the Seventh Circuit Court of Appeals has determined “must be limited to the questionof whether the state exceeded its authority.” Id. at 694, quoting Northern Contracting, 473 F.3d at720-21. The court found Dunnet Bay was not denied equal treatment because of racial discrimination,but instead any difference in treatment was equally attributable to Dunnet Bay’s size. Id.The court stated that Dunnet Bay did not establish causational or redressability. Id. at 695. It failed todemonstrate that the DBE Program caused it any injury during the first bid process. Id. IDOT did notaward the contract to anyone under the first bid and re-let the contract. Id. Therefore, Dunnet Baysuffered no injury because of the DBE Program. Id. The court also found that Dunnet Bay could notestablish redressability because IDOT’s decision to re-let the contract redressed any injury. Id.In addition, the court concluded that prudential limitations preclude Dunnet Bay from bringing itsclaim. Id. at 695. The court said that a litigant generally must assert his own legal rights and interests,and cannot rest his claim to relief on the legal rights or interests of third parties. Id. The court rejectedDunnet Bay’s attempt to assert the equal protection rights of a non-minority-owned small business.
Id. at 695-696.
Dunnet Bay did not produce sufficient evidence that IDOT’s implementation of the Federal DBE
Program constitutes race discrimination as it did not establish that IDOT exceeded its federal
authority. The court said that in the alternative to denying Dunnet Bay standing, even if Dunnet Bayhad standing, IDOT was still entitled to summary judgment. Id. at 696. The court stated that toestablish an equal protection claim under the Fourteenth Amendment, Dunnet Bay must show thatIDOT “acted with discriminatory intent.” Id.The court established the standard based on its previous ruling in the Northern Contracting v. IDOTcase that in implementing its DBE Program, IDOT may properly rely on “the federal government’scompelling interest in remedying the effects of past discrimination in the national constructionmarket.” Id., at 697, quoting Northern Contracting, 473 F.3d at 720. Significantly, the court heldfollowing its Northern Contracting decision as follows: “[A] state is insulated from [a constitutionalchallenge as to whether its program is narrowly tailored to achieve this compelling interest], absent ashowing that the state exceeded its federal authority.” Id. quoting Northern Contracting, 473 F.3d at721.Dunnet Bay contends that IDOT exceeded its federal authority by effectively creating racial quotas bydesigning the Eisenhower project to meet a pre-determined DBE goal and eliminating waivers. Id. at697. Dunnet Bay asserts that IDOT exceeds its authority by: (1) setting the contract’s DBEparticipation goal at 22 percent without the required analysis; (2) implementing a “no-waiver” policy;(3) preliminarily denying its goal modification request without assessing its good faith efforts; (4)denying it a meaningful reconsideration hearing; (5) determining that its good faith efforts wereinadequate; and (6) providing no written or other explanation of the basis for its good-faith-effortsdetermination. Id.
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In challenging the DBE contract goal, Dunnet Bay asserts that the 22 percent goal was “arbitrary” andthat IDOT manipulated the process to justify a preordained goal. Id. at 698. The court stated DunnetBay did not identify any regulation or other authority that suggests political motivations matter,provided IDOT did not exceed its federal authority in setting the contract goal. Id. Dunnet Bay doesnot actually challenge how IDOT went about setting its DBE goal on the contract. Id. Dunnet Bay didnot point to any evidence to show that IDOT failed to comply with the applicable regulation providingonly general guidance on contract goal setting. Id.The FHWA approved IDOT’s methodology to establish its statewide DBE goal and approved theindividual contract goals for the Eisenhower project. Id. at 698. Dunnet Bay did not identify any partof the regulation that IDOT allegedly violated by reevaluating and then increasing its DBE contractgoal, by expanding the geographic area used to determine DBE availability, by adding pavementpatching and landscaping work into the contract goal, by including items that had been set aside forsmall business enterprises, or by any other means by which it increased the DBE contract goal. Id.The court agreed with the district court’s conclusion that because the federal regulations do notspecify a procedure for arriving at contract goals, it is not apparent how IDOT could have exceeded itsfederal authority. Id. at 698.The court found Dunnet Bay did not present sufficient evidence to raise a reasonable inference thatIDOT had actually implemented a no-waiver policy. Id. at 698. The court noted IDOT had grantedwaivers in 2009 and in 2010 that amounted to 60 percent of the waiver requests. Id. The court statedthat IDOT’s record of granting waivers refutes any suggestion of a no-waiver policy. Id. at 699.The court did not agree with Dunnet Bay’s challenge that IDOT rejected its bid without determiningwhether it had made good faith efforts, pointing out that IDOT in fact determined that Dunnet Bayfailed to document adequate good faith efforts, and thus it had complied with the federal regulations.
Id. at 699. The court found IDOT’s determination that Dunnet Bay failed to show good faith effortswas supported in the record. Id. The court noted the reasons provided by IDOT, included Dunnet Baydid not utilize IDOT’s supportive services, and that the other bidders all met the DBE goal, whereasDunnet Bay did not come close to the goal in its first bid. Id. at 699-700.The court said the performance of other bidders in meeting the contract goal is listed in the federalregulations as a consideration when deciding whether a bidder has made good faith efforts to obtainDBE participation goals, and was a proper consideration. Id. at 700. The court said Dunnet Bay’sefforts to secure the DBE participation goal may have been hindered by the omission of Dunnet Bayfrom the For Bidders List, but found the rebidding of the contract remedied that oversight. Id.

Conclusion. The court affirmed the district court’s grant of summary judgement to the Illinois DOT,concluding that Dunnet Bay lacks standing, and that the Illinois DBE Program implementing theFederal DBE Program survived the constitutional and other challenges made by Dunnet Bay.
Petition for a Writ of Certiorari Denied. Dunnet Bay filed a Petition for a Writ of Certiorari to theUnited States Supreme Court in January 2016. The Supreme Court denied the Petition on October 3,2016.
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3. Northern Contracting, Inc. v. Illinois, 473 F.3d 715 (7th Cir. 2007). In Northern
Contracting, Inc. v. Illinois, the Seventh Circuit affirmed the district court decision
upholding the validity and constitutionality of the Illinois Department of
Transportation’s (“IDOT”) DBE Program. Plaintiff Northern Contracting Inc. (“NCI”) was
a white male-owned construction company specializing in the construction of
guardrails and fences for highway construction projects in Illinois. 473 F.3d 715, 717
(7th Cir. 2007). Initially, NCI challenged the constitutionality of both the federal
regulations and the Illinois statute implementing these regulations. Id. at 719. The
district court granted the USDOT’s Motion for Summary Judgment, concluding that the
federal government had demonstrated a compelling interest and that TEA-21 was
sufficiently narrowly tailored. NCI did not challenge this ruling and thereby forfeited
the opportunity to challenge the federal regulations. Id. at 720. NCI also forfeited the
argument that IDOT’s DBE program did not serve a compelling government interest. Id.
The sole issue on appeal to the Seventh Circuit was whether IDOT’s program was
narrowly tailored. Id.IDOT typically adopted a new DBE plan each year. Id. at 718. In preparing for Fiscal Year 2005, IDOTretained a consulting firm to determine DBE availability. Id. The consultant first identified therelevant geographic market (Illinois) and the relevant product market (transportation infrastructureconstruction). Id. The consultant then determined availability of minority- and women-owned firmsthrough analysis of Dun & Bradstreet’s Marketplace data. Id. This initial list was corrected for errorsin the data by surveying the D&B list. Id. In light of these surveys, the consultant arrived at a DBEavailability of 22.77 percent. Id. The consultant then ran a regression analysis on earnings andbusiness information and concluded that in the absence of discrimination, relative DBE availabilitywould be 27.5 percent. Id. IDOT considered this, along with other data, including DBE utilization onIDOTs “zero goal” experiment conducted in 2002 to 2003, in which IDOT did not use DBE goals on 5percent of its contracts (1.5% utilization) and data of DBE utilization on projects for the Illinois StateToll Highway Authority which does not receive federal funding and whose goals are completelyvoluntary (1.6% utilization). Id. at 719. On the basis of all of this data, IDOT adopted a 22.77 percentgoal for 2005. Id.Despite the fact the NCI forfeited the argument that IDOT’s DBE program did not serve a compellingstate interest, the Seventh Circuit briefly addressed the compelling interest prong of the strictscrutiny analysis, noting that IDOT had satisfied its burden. Id. at 720. The court noted that, post-
Adarand, two other circuits have held that a state may rely on the federal government’s compellinginterest in implementing a local DBE plan. Id. at 720-21, citing Western States Paving Co., Inc. v.
Washington State DOT, 407 F.3d 983, 987 (9th Cir. 2005), cert. denied, 126 S.Ct. 1332 (Feb. 21, 2006)and Sherbrooke Turf, Inc. v. Minnesota DOT, 345 F.3d 964, 970 (8th Cir. 2003), cert. denied, 541 U.S.1041 (2004). The court stated that NCI had not articulated any reason to break ranks from the othercircuits and explained that “[i]nsofar as the state is merely complying with federal law it is acting asthe agent of the federal government …. If the state does exactly what the statute expects it to do, andthe statute is conceded for purposes of litigation to be constitutional, we do not see how the state canbe thought to have violated the Constitution.” Id. at 721, quoting Milwaukee County Pavers Association
v. Fielder, 922 F.2d 419, 423 (7th Cir. 1991). The court did not address whether IDOT had anindependent interest that could have survived constitutional scrutiny.
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In addressing the narrowly tailored prong with respect to IDOT’s DBE program, the court held thatIDOT had complied. Id. The court concluded its holding in Milwaukee that a state is insulated from aconstitutional attack absent a showing that the state exceeded its federal authority remainedapplicable. Id. at 721-22. The court noted that the Supreme Court in Adarand Constructors v. Pena,515 U.S. 200 (1995) did not seize the opportunity to overrule that decision, explaining that the Courtdid not invalidate its conclusion that a challenge to a state’s application of a federally mandatedprogram must be limited to the question of whether the state exceeded its authority. Id. at 722.The court further clarified the Milwaukee opinion in light of the interpretations of the opinionsoffered in by the Ninth Circuit in Western States and Eighth Circuit in Sherbrooke. Id. The court statedthat the Ninth Circuit in Western States misread the Milwaukee decision in concluding that Milwaukeedid not address the situation of an as-applied challenge to a DBE program. Id. at 722, n. 5. Relatedly,the court stated that the Eighth Circuit’s opinion in Sherbrooke (that the Milwaukee decision wascompromised by the fact that it was decided under the prior law “when the 10 percent federal set-aside was more mandatory”) was unconvincing since all recipients of federal transportation fundsare still required to have compliant DBE programs. Id. at 722. Federal law makes more clear now thatthe compliance could be achieved even with no DBE utilization if that were the result of a good faithuse of the process. Id. at 722, n. 5. The court stated that IDOT in this case was acting as an instrumentof federal policy and NCI’s collateral attack on the federal regulations was impermissible. Id. at 722.The remainder of the court’s opinion addressed the question of whether IDOT exceeded its grant ofauthority under federal law, and held that all of NCI’s arguments failed. Id. First, NCI challenged themethod by which the local base figure was calculated, the first step in the goal-setting process. Id. NCIargued that the number of registered and prequalified DBEs in Illinois should have simply beencounted. Id. The court stated that while the federal regulations list several examples of methods fordetermining the local base figure, Id. at 723, these examples are not intended as an exhaustive list.The court pointed out that the fifth item in the list is entitled “Alternative Methods,” and states: “Youmay use other methods to determine a base figure for your overall goal. Any methodology you choosemust be based on demonstrable evidence of local market conditions and be designated to ultimatelyattain a goal that is rationally related to the relative availability of DBEs in your market.” Id. (citing 49CFR § 26.45(c)(5)). According to the court, the regulations make clear that “relative availability”means “the availability of ready, willing and able DBEs relative to all business ready, willing, and ableto participate” on DOT contracts. Id. The court stated NCI pointed to nothing in the federal regulationsthat indicated that a recipient must so narrowly define the scope of the ready, willing, and availablefirms to a simple count of the number of registered and prequalified DBEs. Id. The court agreed withthe district court that the remedial nature of the federal scheme militates in favor of a method of DBEavailability calculation that casts a broader net. Id.Second, NCI argued that the IDOT failed to properly adjust its goal based on local market conditions.
Id. The court noted that the federal regulations do not require any adjustments to the base figure, butsimply provide recipients with authority to make such adjustments if necessary. Id. According to thecourt, NCI failed to identify any aspect of the regulations requiring IDOT to separate prime contractoravailability from subcontractor availability, and pointed out that the regulations require the local goalto be focused on overall DBE participation. Id.
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Third, NCI contended that IDOT violated the federal regulations by failing to meet the maximumfeasible portion of its overall goal through race-neutral means of facilitating DBE participation. Id. at723-24. NCI argued that IDOT should have considered DBEs who had won subcontracts on goalprojects where the prime contractor did not consider DBE status, instead of only considering DBEswho won contracts on no-goal projects. Id. at 724. The court held that while the regulations indicatethat where DBEs win subcontracts on goal projects strictly through low bid this can be counted asrace-neutral participation, the regulations did not require IDOT to search for this data, for thepurpose of calculating past levels of race-neutral DBE participation. Id. According to the court, therecord indicated that IDOT used nearly all the methods described in the regulations to maximize theportion of the goal that will be achieved through race-neutral means. Id.The court affirmed the decision of the district court upholding the validity of the IDOT DBE programand found that it was narrowly tailored to further a compelling governmental interest. Id.
4. Sherbrooke Turf, Inc. v. Minnesota DOT, and Gross Seed Company v. Nebraska
Department of Roads, 345 F.3d 964 (8th Cir. 2003), cert. denied, 541 U.S. 1041 (2004).
This case is instructive in its analysis of state DOT DBE-type programs and their evidentiary
basis and implementation. This case also is instructive in its analysis of the narrowly tailored
requirement for state DBE programs. In upholding the challenged Federal DBE Program at
issue in this case the Eighth Circuit emphasized the race-, ethnicity- and gender-neutral
elements, the ultimate flexibility of the Program, and the fact the Program was tied closely
only to labor markets with identified discrimination.In Sherbrooke Turf, Inc. v. Minnesota DOT, and Gross Seed Company v. Nebraska Department of Roads,the U.S. Court of Appeals for the Eighth Circuit upheld the constitutionality of the Federal DBEProgram (49 CFR Part 26). The court held the Federal Program was narrowly tailored to remedy acompelling governmental interest. The court also held the federal regulations governing the states’implementation of the Federal DBE Program were narrowly tailored, and the state DOT’simplementation of the Federal DBE Program was narrowly tailored to serve a compellinggovernment interest.Sherbrooke and Gross Seed both contended that the Federal DBE Program on its face and as appliedin Minnesota and Nebraska violated the Equal Protection component of the Fifth Amendment’s DueProcess Clause. The Eighth Circuit engaged in a review of the Federal DBE Program and theimplementation of the Program by the Minnesota DOT and the Nebraska Department of Roads(“Nebraska DOR”) under a strict scrutiny analysis and held that the Federal DBE Program was validand constitutional and that the Minnesota DOT’s and Nebraska DOR’s implementation of the Programalso was constitutional and valid. Applying the strict scrutiny analysis, the court first consideredwhether the Federal DBE Program established a compelling governmental interest, and found that itdid. It concluded that Congress had a strong basis in evidence to support its conclusion that race-based measures were necessary for the reasons stated by the Tenth Circuit in Adarand, 228 F.3d at1167-76. Although the contractors presented evidence that challenged the data, they failed to presentaffirmative evidence that no remedial action was necessary because minority-owned smallbusinesses enjoy non-discriminatory access to participation in highway contracts. Thus, the courtheld they failed to meet their ultimate burden to prove that the DBE Program is unconstitutional onthis ground.
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Finally, Sherbrooke and Gross Seed argued that the Minnesota DOT and Nebraska DOR mustindependently satisfy the compelling governmental interest test aspect of strict scrutiny review. Thegovernment argued, and the district courts below agreed, that participating states need notindependently meet the strict scrutiny standard because under the DBE Program the state must stillcomply with the DOT regulations. The Eighth Circuit held that this issue was not addressed by theTenth Circuit in Adarand. The Eighth Circuit concluded that neither side’s position is entirely sound.The court rejected the contention of the contractors that their facial challenges to the DBE Programmust be upheld unless the record before Congress included strong evidence of race discrimination inconstruction contracting in Minnesota and Nebraska. On the other hand, the court held a valid race-based program must be narrowly tailored, and to be narrowly tailored, a national program must belimited to those parts of the country where its race-based measures are demonstrably needed to theextent that the federal government delegates this tailoring function, as a state’s implementationbecomes relevant to a reviewing court’s strict scrutiny. Thus, the court left the question of stateimplementation to the narrow tailoring analysis.The court held that a reviewing court applying strict scrutiny must determine if the race-basedmeasure is narrowly tailored. That is, whether the means chosen to accomplish the government’sasserted purpose are specifically and narrowly framed to accomplish that purpose. The contractorshave the ultimate burden of establishing that the DBE Program is not narrowly tailored. Id. Thecompelling interest analysis focused on the record before Congress; the narrow-tailoring analysislooks at the roles of the implementing highway construction agencies.For determining whether a race-conscious remedy is narrowly tailored, the court looked at factorssuch as the efficacy of alternative remedies, the flexibility and duration of the race-conscious remedy,the relationship of the numerical goals to the relevant labor market, and the impact of the remedy onthird parties. Id. Under the DBE Program, a state receiving federal highway funds must, on an annualbasis, submit to USDOT an overall goal for DBE participation in its federally-funded highwaycontracts. See, 49 CFR § 26.45(f)(1). The overall goal “must be based on demonstrable evidence” as tothe number of DBEs who are ready, willing, and able to participate as contractors or subcontractorson federally-assisted contracts. 49 CFR § 26.45(b). The number may be adjusted upward to reflect thestate’s determination that more DBEs would be participating absent the effects of discrimination,including race-related barriers to entry. See, 49 CFR § 26.45(d).The state must meet the “maximum feasible portion” of its overall goal by race-neutral means andmust submit for approval a projection of the portion it expects to meet through race-neutral means.
See, 49 CFR § 26.45(a), (c). If race-neutral means are projected to fall short of achieving the overallgoal, the state must give preference to firms it has certified as DBEs. However, such preferences maynot include quotas. 49 CFR § 26.45(b). During the course of the year, if a state determines that it willexceed or fall short of its overall goal, it must adjust its use of race-conscious and race-neutralmethods “[t]o ensure that your DBE program continues to be narrowly tailored to overcome theeffects of discrimination.” 49 CFR § 26.51(f).Absent bad faith administration of the program, a state’s failure to achieve its overall goal will not bepenalized. See, 49 CFR § 26.47. If the state meets its overall goal for two consecutive years throughrace-neutral means, it is not required to set an annual goal until it does not meet its prior overall goal
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for a year. See, 49 CFR § 26.51(f)(3). In addition, DOT may grant an exemption or waiver from anyand all requirements of the Program. See, 49 CFR § 26.15(b).Like the district courts below, the Eighth Circuit concluded that the USDOT regulations, on their face,satisfy the Supreme Court’s narrowing tailoring requirements. First, the regulations place strongemphasis on the use of race-neutral means to increase minority business participation in governmentcontracting. 345 F.3d at 972. Narrow tailoring does not require exhaustion of every conceivable race-neutral alternative, but it does require serious good faith consideration of workable race-neutralalternatives. 345 F.3d at 971, citing Grutter v. Bollinger, 539 U.S. 306.Second, the revised DBE program has substantial flexibility. A state may obtain waivers orexemptions from any requirements and is not penalized for a good faith effort to meet its overall goal.In addition, the program limits preferences to small businesses falling beneath an earnings threshold,and any individual whose net worth exceeds $750,000.00 cannot qualify as economicallydisadvantaged. See, 49 CFR § 26.67(b). Likewise, the DBE program contains built-in durational limits.345 F.3d at 972. A state may terminate its DBE program if it meets or exceeds its annual overall goalthrough race-neutral means for two consecutive years. Id.; 49 CFR § 26.51(f)(3).Third, the court found, the USDOT has tied the goals for DBE participation to the relevant labormarkets. The regulations require states to set overall goals based upon the likely number of minoritycontractors that would have received federal assisted highway contracts but for the effects of pastdiscrimination. See, 49 CFR § 26.45(c)-(d)(Steps 1 and 2). Though the underlying estimates may beinexact, the exercise requires states to focus on establishing realistic goals for DBE participation inthe relevant contracting markets. Id. at 972.Finally, Congress and DOT have taken significant steps, the court held, to minimize the race-basednature of the DBE Program. Its benefits are directed at all small businesses owned and controlled bythe socially and economically disadvantaged. While TEA-21 creates a presumption that members ofcertain racial minorities fall within that class, the presumption is rebuttable, wealthy minorityowners and wealthy minority-owned firms are excluded, and certification is available to persons whoare not presumptively disadvantaged that demonstrate actual social and economic disadvantage.Thus, race is made relevant in the Program, but it is not a determinative factor. 345 F.3d at 973. Forthese reasons, the court agreed with the district courts that the revised DBE Program is narrowlytailored on its face.Sherbrooke and Gross Seed also argued that the DBE Program as applied in Minnesota and Nebraskais not narrowly tailored. Under the Federal Program, states set their own goals, based on local marketconditions; their goals are not imposed by the federal government; nor do recipients have to tie themto any uniform national percentage. 345 F.3d at 973, citing 64 Fed. Reg. at 5102.The court analyzed what Minnesota and Nebraska did in connection with their implementation of theFederal DBE Program. Minnesota DOT commissioned a disparity study of the highway contractingmarket in Minnesota. The study group determined that DBEs made up 11.4 percent of the primecontractors and subcontractors in a highway construction market. Of this number, 0.6 percent wereminority-owned and 10.8 percent women-owned. Based upon its analysis of business formationstatistics, the consultant estimated that the number of participating minority-owned business would
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be 34 percent higher in a race-neutral market. Therefore, the consultant adjusted its DBE availabilityfigure from 11.4 percent to 11.6 percent. Based on the study, Minnesota DOT adopted an overall goalof 11.6 percent DBE participation for federally-assisted highway projects. Minnesota DOT predictedthat it would need to meet 9 percent of that overall goal through race and gender-conscious means,based on the fact that DBE participation in State highway contracts dropped from 10.25 percent in1998 to 2.25 percent in 1999 when its previous DBE Program was suspended by the injunction by thedistrict court in an earlier decision in Sherbrooke. Minnesota DOT required each prime contractbidder to make a good faith effort to subcontract a prescribed portion of the project to DBEs, anddetermined that portion based on several individualized factors, including the availability of DBEs inthe extent of subcontracting opportunities on the project.The contractor presented evidence attacking the reliability of the data in the study, but it failed toestablish that better data were available or that Minnesota DOT was otherwise unreasonable inundertaking this thorough analysis and relying on its results. Id. The precipitous drop in DBEparticipation when no race-conscious methods were employed, the court concluded, supportsMinnesota DOT’s conclusion that a substantial portion of its overall goal could not be met with race-neutral measures. Id. On that record, the court agreed with the district court that the revised DBEProgram serves a compelling government interest and is narrowly tailored on its face and as appliedin Minnesota.In Nebraska, the Nebraska DOR commissioned a disparity study also to review availability andcapability of DBE firms in the Nebraska highway construction market. The availability study foundthat between 1995 and 1999, when Nebraska followed the mandatory 10 percent set-asiderequirement, 9.95 percent of all available and capable firms were DBEs, and DBE firms received 12.7percent of the contract dollars on federally assisted projects. After apportioning part of this DBEcontracting to race-neutral contracting decisions, Nebraska DOR set an overall goal of 9.95 percentDBE participation and predicted that 4.82 percent of this overall goal would have to be achieved byrace-and-gender conscious means. The Nebraska DOR required that prime contractors make a goodfaith effort to allocate a set portion of each contract’s funds to DBE subcontractors. The Eighth Circuitconcluded that Gross Seed, like Sherbrooke, failed to prove that the DBE Program is not narrowlytailored as applied in Nebraska. Therefore, the court affirmed the district courts’ decisions in Gross
Seed and Sherbrooke. (See district court opinions discussed infra.).
5. Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10th Cir. 2000) cert. granted then
dismissed as improvidently granted sub nom. Adarand Constructors, Inc. v. Mineta, 532
U.S. 941, 534 U.S. 103 (2001). This is the Adarand decision by the United States Court of
Appeals for the Tenth Circuit, which was on remand from the earlier Supreme Court decision
applying the strict scrutiny analysis to any constitutional challenge to the Federal DBE
Program. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995). The decision of the Tenth
Circuit in this case was considered by the United States Supreme Court, after that court
granted certiorari to consider certain issues raised on appeal. The Supreme Court
subsequently dismissed the writ of certiorari “as improvidently granted” without reaching the
merits of the case. The court did not decide the constitutionality of the Federal DBE Program
as it applies to state DOTs or local governments.
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The Supreme Court held that the Tenth Circuit had not considered the issue before the SupremeCourt on certiorari, namely whether a race-based program applicable to direct federal contracting isconstitutional. This issue is distinguished from the issue of the constitutionality of the USDOT DBEProgram as it pertains to procurement of federal funds for highway projects let by states, and theimplementation of the Federal DBE Program by state DOTs. Therefore, the Supreme Court held itwould not reach the merits of a challenge to federal laws relating to direct federal procurement.Turning to the Tenth Circuit decision in Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10th Cir.2000), the Tenth Circuit upheld in general the facial constitutionality of the Federal DBE Program.The court found that the federal government had a compelling interest in not perpetuating the effectsof racial discrimination in its own distribution of federal funds and in remediating the effects of pastdiscrimination in government contracting, and that the evidence supported the existence of past andpresent discrimination sufficient to justify the Federal DBE Program. The court also held that theFederal DBE Program is “narrowly tailored,” and therefore upheld the constitutionality of the FederalDBE Program.Following the Supreme Court’s vacation of the Tenth Circuit’s dismissal on mootness grounds, thecourt addressed the merits of this appeal, namely, the federal government’s challenge to the districtcourt’s grant of summary judgment to plaintiff-appellee Adarand Constructors, Inc. In so doing, thecourt resolved the constitutionality of the use in federal subcontracting procurement of theSubcontractor Compensation Clause (“SCC”), which employs race-conscious presumptions designedto favor minority enterprises and other “disadvantaged business enterprises” (“DBEs”). The court’sevaluation of the SCC program utilizes the “strict scrutiny” standard of constitutional reviewenunciated by the Supreme Court in an earlier decision in this case. Id at 1155.The court addressed the constitutionality of the relevant statutory provisions as applied in the SCCprogram, as well as their facial constitutionality. Id. at 1160. It was the judgment of the court that theSCC program and the DBE certification programs as currently structured, though not as they werestructured in 1997 when the district court last rendered judgment, passed constitutional muster: Thecourt held they were narrowly tailored to serve a compelling governmental interest. Id.

“Compelling Interest” in race–conscious measures defined. The court stated that there may be acompelling interest that supports the enactment of race-conscious measures. Justice O’Connorexplicitly states: “The unhappy persistence of both the practice and the lingering effects of racialdiscrimination against minority groups in this country is an unfortunate reality, and government isnot disqualified from acting in response to it.” Adarand III, 515 U.S. at 237; see also Shaw v. Hunt, 517U.S. 899, 909, (1996) (stating that “remedying the effects of past or present racial discrimination mayin the proper case justify a government’s use of racial distinctions” (citing Croson, 488 U.S. at 498–506)). Interpreting Croson, the court recognized that “the Fourteenth Amendment permits race-conscious programs that seek both to eradicate discrimination by the governmental entity itself andto prevent the public entity from acting as a ‘ “passive participant” in a system of racial exclusionpracticed by elements of the local construction industry’ by allowing tax dollars ‘to finance the evil ofprivate prejudice.’ “ Concrete Works of Colo., Inc. v. City & County of Denver, 36 F.3d 1513, 1519 (10thCir.1994) (quoting Croson, 488 U.S. at 492, 109 S.Ct. 706). Id. at 1164.
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The government identified the compelling interest at stake in the use of racial presumptions in theSCC program as “remedying the effects of racial discrimination and opening up federal contractingopportunities to members of previously excluded minority groups.” Id.

Evidence required to show compelling interest. While the government’s articulated interest wascompelling as a theoretical matter, the court determined whether the actual evidence proffered bythe government supported the existence of past and present discrimination in the publicly-fundedhighway construction subcontracting market. Id. at 1166.The “benchmark for judging the adequacy of the government’s factual predicate for affirmative actionlegislation [i]s whether there exists a ‘strong basis in evidence for [the government’s] conclusion thatremedial action was necessary.’ “ Concrete Works, 36 F.3d at 1521 (quoting Croson, 488 U.S. at 500,(quoting (plurality))) (emphasis in Concrete Works ). Both statistical and anecdotal evidence areappropriate in the strict scrutiny calculus, although anecdotal evidence by itself is not. Id. at 1166,
citing Concrete Works, 36 F.3d at 1520–21.After the government’s initial showing, the burden shifted to Adarand to rebut that showing:“Notwithstanding the burden of initial production that rests” with the government, “[t]he ultimateburden [of proof] remains with [the challenging party] to demonstrate the unconstitutionality of anaffirmative-action program.” Id. (quoting Wygant, 476 U.S. at 277–78, (plurality)). “[T]he nonminority[challengers] ... continue to bear the ultimate burden of persuading the court that [the governmententity’s] evidence did not support an inference of prior discrimination and thus a remedial purpose.”
Id. at 1166, quoting Concrete Works, at 1522–23.In addressing the question of what evidence of discrimination supports a compelling interest inproviding a remedy, the court considered both direct and circumstantial evidence, including post-enactment evidence introduced by defendants as well as the evidence in the legislative history itself.
Id. at 1166, citing Concrete Works, 36 F.3d at 1521, 1529 n. 23 (considering post-enactmentevidence). The court stated it may consider public and private discrimination not only in the specificarea of government procurement contracts but also in the construction industry generally; thus, anyfindings Congress has made as to the entire construction industry are relevant. Id at 1166-67 citing
Concrete Works, at 1523, 1529, and Croson, 488 U.S. at 492 (Op. of O’Connor, J.).
Evidence in the present case. There can be no doubt, the court found, that Congress repeatedly hasconsidered the issue of discrimination in government construction procurement contracts, findingthat racial discrimination and its continuing effects have distorted the market for public contracts—especially construction contracts—necessitating a race-conscious remedy. Id. at 1167, citing,
Appendix—The Compelling Interest for Affirmative Action in Federal Procurement, 61 Fed.Reg. 26,050,26,051–52 & nn. 12–21 (1996) (“The Compelling Interest “) (citing approximately thirty congressionalhearings since 1980 concerning minority-owned businesses). But, the court said, the question is notmerely whether the government has considered evidence, but rather the nature and extent of theevidence it has considered. Id.In Concrete Works, the court noted that:
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Neither Croson nor its progeny clearly state whether private discrimination that is inno way funded with public tax dollars can, by itself, provide the requisite strong basisin evidence necessary to justify a municipality’s affirmative action program. Aplurality in Croson simply suggested that remedial measures could be justified upon amunicipality’s showing that “it had essentially become a ‘passive participant’ in asystem of racial exclusion practiced by elements of the local construction industry.”
Croson, 488 U.S. at 492, 109 S.Ct. 706. Although we do not read Croson as requiringthe municipality to identify an exact linkage between its award of public contractsand private discrimination, such evidence would at least enhance the municipality’sfactual predicate for a race- and gender-conscious program.

Id. at 1167, quoting Concrete Works, 36 F.3d at 1529. Unlike Concrete Works, the evidence presentedby the government in the present case demonstrated the existence of two kinds of discriminatorybarriers to minority subcontracting enterprises, both of which show a strong link between racialdisparities in the federal government’s disbursements of public funds for construction contracts andthe channeling of those funds due to private discrimination. Id. at 1168. The first discriminatorybarriers are to the formation of qualified minority subcontracting enterprises due to privatediscrimination, precluding from the outset competition for public construction contracts by minorityenterprises. The second discriminatory barriers are to fair competition between minority and non-minority subcontracting enterprises, again due to private discrimination, precluding existingminority firms from effectively competing for public construction contracts. The government alsopresented further evidence in the form of local disparity studies of minority subcontracting andstudies of local subcontracting markets after the removal of affirmative action programs. Id. at 1168.
a. Barriers to minority business formation in construction subcontracting. As to the first kind ofbarrier, the government’s evidence consisted of numerous congressional investigations and hearingsas well as outside studies of statistical and anecdotal evidence—cited and discussed in The
Compelling Interest, 61 Fed.Reg. 26,054–58—and demonstrated that discrimination by primecontractors, unions, and lenders has woefully impeded the formation of qualified minority businessenterprises in the subcontracting market nationwide. Id. at 1168. The evidence demonstrated thatprime contractors in the construction industry often refuse to employ minority subcontractors due to“old boy” networks—based on a familial history of participation in the subcontracting market—fromwhich minority firms have traditionally been excluded. Id.Also, the court found, subcontractors’ unions placed before minority firms a plethora of barriers tomembership, thereby effectively blocking them from participation in a subcontracting market inwhich union membership is an important condition for success. Id. at 1169. The court stated that thegovernment’s evidence was particularly striking in the area of the race-based denial of access tocapital, without which the formation of minority subcontracting enterprises is stymied. Id. at 1169.
b. Barriers to competition by existing minority enterprises. With regard to barriers faced by existingminority enterprises, the government presented evidence tending to show that discrimination byprime contractors, private sector customers, business networks, suppliers, and bonding companiesfosters a decidedly uneven playing field for minority subcontracting enterprises seeking to competein the area of federal construction subcontracts. Id. at 1170. The court said it was clear that Congressdevoted considerable energy to investigating and considering this systematic exclusion of existing
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minority enterprises from opportunities to bid on construction projects resulting from the insularityand sometimes outright racism of non-minority firms in the construction industry. Id. at 1171.The government’s evidence, the court found, strongly supported the thesis that informal, raciallyexclusionary business networks dominate the subcontracting construction industry, shutting outcompetition from minority firms. Id. Minority subcontracting enterprises in the constructionindustry, the court pointed out, found themselves unable to compete with non-minority firms on anequal playing field due to racial discrimination by bonding companies, without whom those minorityenterprises cannot obtain subcontracting opportunities. The government presented evidence thatbonding is an essential requirement of participation in federal subcontracting procurement. Id.Finally, the government presented evidence of discrimination by suppliers, the result of which wasthat nonminority subcontractors received special prices and discounts from suppliers not available tominority subcontractors, driving up “anticipated costs, and therefore the bid, for minority-ownedbusinesses.” Id. at 1172.Contrary to Adarand’s contentions, on the basis of the foregoing survey of evidence regardingminority business formation and competition in the subcontracting industry, the court found thegovernment’s evidence as to the kinds of obstacles minority subcontracting businesses faceconstituted a strong basis for the conclusion that those obstacles are not “the same problems faced byany new business, regardless of the race of the owners.” Id. at 1172.
c. Local disparity studies. The court noted that following the Supreme Court’s decision in Croson,numerous state and local governments undertook statistical studies to assess the disparity, if any,between availability and utilization of minority-owned businesses in government contracting. Id. at1172. The government’s review of those studies revealed that although such disparity was leastglaring in the category of construction subcontracting, even in that area “minority firms still receiveonly 87 cents for every dollar they would be expected to receive” based on their availability. The
Compelling Interest, 61 Fed.Reg. at 26,062. Id. In that regard, the Croson majority stated that “[w]herethere is a significant statistical disparity between the number of qualified minority contractorswilling and able to perform a particular service and the number of such contractors actually engagedby the [government] or the [government’s] prime contractors, an inference of discriminatoryexclusion could arise.” Id. quoting, 488 U.S. at 509 (Op. of O’Connor, J.) (citations omitted).The court said that it was mindful that “where special qualifications are necessary, the relevantstatistical pool for purposes of demonstrating discriminatory exclusion must be the number ofminorities qualified to undertake the particular task.” Id. at 1172, quoting Croson at 501–02. But thecourt found that here, it was unaware of such “special qualifications” aside from the generalqualifications necessary to operate a construction subcontracting business. Id. At a minimum, thedisparity indicated that there had been under-utilization of the existing pool of minoritysubcontractors; and there is no evidence either in the record on appeal or in the legislative historybefore the court that those minority subcontractors who have been utilized have performedinadequately or otherwise demonstrated a lack of necessary qualifications. Id. at 1173.The court found the disparity between minority DBE availability and market utilization in thesubcontracting industry raised an inference that the various discriminatory factors the governmentcites have created that disparity. Id. at 1173. In Concrete Works, the court stated that “[w]e agree with
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the other circuits which have interpreted Croson impliedly to permit a municipality to rely ... ongeneral data reflecting the number of MBEs and WBEs in the marketplace to defeat the challenger’ssummary judgment motion,” and the court here said it did not see any different standard in the caseof an analogous suit against the federal government. Id. at 1173, citing Concrete Works, 36 F.3d at1528. Although the government’s aggregate figure of a 13 percent disparity between minorityenterprise availability and utilization was not overwhelming evidence, the court stated it wassignificant. Id.It was made more significant by the evidence showing that discriminatory factors discourage bothenterprise formation of minority businesses and utilization of existing minority enterprises in publiccontracting. Id. at 1173. The court said that it would be “sheer speculation” to even attempt to attacha particular figure to the hypothetical number of minority enterprises that would exist withoutdiscriminatory barriers to minority DBE formation. Id. at 1173, quoting Croson, 488 U.S. at 499.However, the existence of evidence indicating that the number of minority DBEs would besignificantly (but unquantifiably) higher but for such barriers, the court found was neverthelessrelevant to the assessment of whether a disparity was sufficiently significant to give rise to aninference of discriminatory exclusion. Id. at 1174.
d. Results of removing affirmative action programs. The court took notice of an additional source ofevidence of the link between compelling interest and remedy. There was ample evidence that whenrace-conscious public contracting programs are struck down or discontinued, minority businessparticipation in the relevant market drops sharply or even disappears. Id. at 1174. Although thatevidence standing alone the court found was not dispositive, it strongly supported the government’sclaim that there are significant barriers to minority competition in the public subcontracting market,raising the specter of racial discrimination. Id. “Where there is a significant statistical disparitybetween the number of qualified minority contractors willing and able to perform a particular serviceand the number of such contractors actually engaged by the locality or the locality’s primecontractors, an inference of discriminatory exclusion could arise.” Id. at 1174, quoting Croson, 488 U.S.at 509 (Op. of O’Connor, J.) (citations omitted).In sum, on the basis of the foregoing body of evidence, the court concluded that the government hadmet its initial burden of presenting a “strong basis in evidence” sufficient to support its articulated,constitutionally valid, compelling interest. Id. at 1175, citing Croson, 488 U.S. at 500 (quoting Wygant,476 U.S. at 277).
Adarand’s rebuttal failed to meet their burden. Adarand, the court found utterly failed to meet their“ultimate burden” of introducing credible, particularized evidence to rebut the government’s initialshowing of the existence of a compelling interest in remedying the nationwide effects of past andpresent discrimination in the federal construction procurement subcontracting market. Id. at 1175.The court rejected Adarand’s characterization of various congressional reports and findings asconclusory and its highly general criticism of the methodology of numerous “disparity studies” citedby the government and its amici curiae as supplemental evidence of discrimination. Id. The evidencecited by the government and its amici curiae and examined by the court only reinforced theconclusion that “racial discrimination and its effects continue to impair the ability of minority-ownedbusinesses to compete in the nation’s contracting markets.” Id.
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The government’s evidence permitted a finding that as a matter of law Congress had the requisitestrong basis in evidence to take action to remedy racial discrimination and its lingering effects in theconstruction industry. Id. at 1175. This evidence demonstrated that both the race-based barriers toentry and the ongoing race-based impediments to success faced by minority subcontractingenterprises—both discussed above—were caused either by continuing discrimination or thelingering effects of past discrimination on the relevant market. Id. at 1176. Congress was not limitedto simply proscribing federal discrimination against minority contractors, as it had already done. Thecourt held that the Constitution does not obligate Congress to stand idly by and continue to pourmoney into an industry so shaped by the effects of discrimination that the profits to be derived fromcongressional appropriations accrue exclusively to the beneficiaries, however personally innocent, ofthe effects of racial prejudice. Id. at 1176.The court also rejected Adarand’s contention that Congress must make specific findings regardingdiscrimination against every single sub-category of individuals within the broad racial and ethniccategories designated by statute and addressed by the relevant legislative findings. Id. at 1176. IfCongress had valid evidence, for example that Asian–American individuals are subject todiscrimination because of their status as Asian–Americans, the court noted it makes no sense torequire sub-findings that subcategories of that class experience particularized discrimination becauseof their status as, for example, Americans from Bhutan. Id. “Race” the court said is often aclassification of dubious validity—scientifically, legally, and morally. The court did not impart excesslegitimacy to racial classifications by taking notice of the harsh fact that racial discriminationcommonly occurs along the lines of the broad categories identified: “Black Americans, HispanicAmericans, Native Americans, Asian Pacific Americans, and other minorities.” Id. at 1176, note 18,
citing, 15 U.S.C. § 637(d)(3)(C).The court stated that it was not suggesting that the evidence cited by the government wasunrebuttable. Id. at 1176. Rather, the court indicated it was pointing out that under precedent it is forAdarand to rebut that evidence, and it has not done so to the extent required to raise a genuine issueof material fact as to whether the government has met its evidentiary burden. Id. The court reiteratedthat “[t]he ultimate burden [of proof] remains with [the challenging party] to demonstrate theunconstitutionality of an affirmative-action program.” Id. at 1522 (quoting Wygant, 476 U.S. at 277–78, 106 S.Ct. 1842 (plurality)). “[T]he nonminority [challengers] ... continue to bear the ultimateburden of persuading the court that [the government entity’s] evidence did not support an inferenceof prior discrimination and thus a remedial purpose.” Id. (quoting Wygant, 476 U.S. at 293, 106 S.Ct.1842 (O’Connor, J., concurring)). Because Adarand had failed utterly to meet its burden, the courtheld the government’s initial showing stands. Id.In sum, guided by Concrete Works, the court concluded that the evidence cited by the government andits amici, particularly that contained in The Compelling Interest, 61 Fed.Reg. 26,050, more thansatisfied the government’s burden of production regarding the compelling interest for a race-conscious remedy. Id. at 1176. Congress had a compelling interest in eradicating the economic rootsof racial discrimination in highway transportation programs funded by federal monies. Id. The courttherefore affirmed the district court’s finding of a compelling interest. Id.

Narrow Tailoring. The court stated it was guided in its inquiry by the Supreme Court cases that haveapplied the narrow-tailoring analysis to government affirmative action programs. Id. at 1177. In
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applying strict scrutiny to a court-ordered program remedying the failure to promote black policeofficers, a plurality of the Court stated that[i]n determining whether race-conscious remedies are appropriate, we look toseveral factors, including the necessity for the relief and the efficacy of alternativeremedies; the flexibility and duration of the relief, including the availability of waiverprovisions; the relationship of the numerical goals to the relevant labor market; andthe impact of the relief on the rights of third parties.
Id. at 1177, quoting Paradise, 480 U.S. at 171 (1986) (plurality op. of Brennan, J.) (citations omitted).Regarding flexibility, “the availability of waiver” is of particular importance. Id. As for numericalproportionality, Croson admonished the courts to beware of the completely unrealistic assumptionthat minorities will choose a particular trade in lockstep proportion to their representation in thelocal population.” Id., quoting Croson, 488 U.S. at 507 (quoting Sheet Metal Workers’, 478 U.S. at 494(O’Connor, J., concurring in part and dissenting in part)). In that context, a “rigid numerical quota,”the court noted particularly disserves the cause of narrow tailoring. Id. at 1177, citing Croson, 508, Asfor burdens imposed on third parties, the court pointed to a plurality of the Court in Wygant thatstated: As part of this Nation’s dedication to eradicating racial discrimination, innocentpersons may be called upon to bear some of the burden of the remedy. “Wheneffectuating a limited and properly tailored remedy to cure the effects of priordiscrimination, such a ‘sharing of the burden’ by innocent parties is notimpermissible.” 476 U.S. at 280–81 (Op. of Powell, J.) (quoting Fullilove, 448 U.S. at484 (plurality)) (further quotations and footnote omitted). We are guided by thatbenchmark.
Id. at 1177.Justice O’Connor’s majority opinion in Croson added a further factor to the court’s analysis: under– orover-inclusiveness of the DBE classification. Id. at 1177. In Croson, the Supreme Court struck down anaffirmative action program as insufficiently narrowly tailored in part because “there is no inquiry intowhether or not the particular MBE seeking a racial preference has suffered from the effects of pastdiscrimination.... [T]he interest in avoiding the bureaucratic effort necessary to tailor remedial reliefto those who truly have suffered from the effects of prior discrimination cannot justify a rigid linedrawn on the basis of a suspect classification.” Id., quoting Croson, 488 U.S. at 508 (citation omitted).Thus, the court said it must be especially careful to inquire into whether there has been an effort toidentify worthy participants in DBE programs or whether the programs in question paint with toobroad—or too narrow—a brush. Id.The court stated more specific guidance was found in Adarand III, where in remanding for strictscrutiny, the Supreme Court identified two questions apparently of particular importance in theinstant case: (1) “[c]onsideration of the use of race-neutral means;” and (2) “whether the program [is]appropriately limited [so as] not to last longer than the discriminatory effects it is designed toeliminate.” Id. at 1177, quoting Adarand III, 515 U.S. at 237–38 (internal quotations and citations
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omitted). The court thus engaged in a thorough analysis of the federal program in light of Adarand
III’s specific questions on remand, and the foregoing narrow-tailoring factors: (1) the availability ofrace-neutral alternative remedies; (2) limits on the duration of the SCC and DBE certificationprograms; (3) flexibility; (4) numerical proportionality; (5) the burden on third parties; and (6) over–or under-inclusiveness. Id. at 1178.It is significant to note that the court in determining the Federal DBE Program is “narrowly tailored”focused on the federal regulations, 49 CFR Part 26, and in particular § 26.1(a), (b), and (f). The courtpointed out that the federal regulations instruct recipients as follows:[y]ou must meet the maximum feasible portion of your overall goal by using race-neutral means of facilitating DBE participation, 49 CFR § 26.51(a)(2000); see also 49CFR § 26.51(f)(2000) (if a recipient can meet its overall goal through race-neutralmeans, it must implement its program without the use of race-conscious contractingmeasures), and enumerate a list of race-neutral measures, see 49 CFR §26.51(b)(2000). The current regulations also outline several race-neutral meansavailable to program recipients including assistance in overcoming bonding andfinancing obstacles, providing technical assistance, establishing programs to assiststart-up firms, and other methods. See 49 CFR § 26.51(b). We therefore are dealinghere with revisions that emphasize the continuing need to employ non-race-conscious methods even as the need for race-conscious remedies is recognized. 228F.3d at 1178-1179.In considering whether the Federal DBE Program is narrowly tailored, the court also addressed theargument made by the contractor that the program is over- and under-inclusive for several reasons,including that Congress did not inquire into discrimination against each particular minority racial orethnic group. The court held that insofar as the scope of inquiry suggested was a particular state’sconstruction industry alone, this would be at odds with its holding regarding the compelling interestin Congress’s power to enact nationwide legislation. Id. at 1185-1186.The court stated that because of the “unreliability of racial and ethnic categories and the fact thatdiscrimination commonly occurs based on much broader racial classifications,” extrapolating findingsof discrimination against the various ethnic groups “is more a question of nomenclature than ofnarrow tailoring.” Id. The court found that the “Constitution does not erect a barrier to thegovernment’s effort to combat discrimination based on broad racial classifications that might preventit from enumerating particular ethnic origins falling within such classifications.” Id.
Holding. Mindful of the Supreme Court’s mandate to exercise particular care in examininggovernmental racial classifications, the court concluded that the 1996 SCC was insufficientlynarrowly tailored as applied in this case, and was thus unconstitutional under Adarand III ‘s strictstandard of scrutiny. Nonetheless, after examining the current (post 1996) SCC and DBE certificationprograms, the court held that the 1996 defects have been remedied, and the current federal DBEprograms now met the requirements of narrow tailoring. Id. at 1178.Finally, the Tenth Circuit did not specifically address a challenge to the letting of federally-fundedconstruction contracts by state departments of transportation. The court pointed out that plaintiff
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Adarand “conceded that its challenge in the instant case is to ‘the federal program, implemented byfederal officials,’ and not to the letting of federally-funded construction contracts by state agencies.”228 F.3d at 1187. The court held that it did not have before it a sufficient record to enable it toevaluate the separate question of Colorado DOT’s implementation of race-conscious policies. Id. at1187-1188. Therefore, the court did not address the constitutionality of an as applied attack on theimplementation of the federal program by the Colorado DOT or other local or state governmentsimplementing the Federal DBE Program.The court thus reversed the district court and remanded the case.
Recent District Court Decisions

6. Midwest Fence Corporation v. United States DOT and Federal Highway
Administration, the Illinois DOT, the Illinois State Toll Highway Authority, et al., 84 F.
Supp. 3d 705, 2015 WL 1396376 (N.D. Ill, 2015), affirmed, 840 F.3d 932 (7th Cir. 2016).236

In Midwest Fence Corporation v. USDOT, the FHWA, the Illinois DOT and the Illinois State Toll
Highway Authority, Case No. 1:10-3-CV-5627, United States District Court for the Northern
District of Illinois, Eastern Division, Plaintiff Midwest Fence Corporation, which is a guardrail,
bridge rail and fencing contractor owned and controlled by white males challenged the
constitutionality and the application of the USDOT, Disadvantaged Business Enterprise
(“DBE”) Program. In addition, Midwest Fence similarly challenged the Illinois Department of
Transportation’s (“IDOT”) implementation of the Federal DBE Program for federally-funded
projects, IDOT’s implementation of its own DBE Program for state-funded projects and the
Illinois State Tollway Highway Authority’s (“Tollway”) separate DBE Program.The federal district court in 2011 issued an Opinion and Order denying the Defendants’ Motion toDismiss for lack of standing, denying the Federal Defendants’ Motion to Dismiss certain Counts of theComplaint as a matter of law, granting IDOT Defendants’ Motion to Dismiss certain Counts andgranting the Tollway Defendants’ Motion to Dismiss certain Counts, but giving leave to Midwest toreplead subsequent to this Order. Midwest Fence Corp. v. United States DOT, Illinois DOT, et al., 2011WL 2551179 (N.D. Ill. June 27, 2011).Midwest Fence in its Third Amended Complaint challenged the constitutionality of the Federal DBEProgram on its face and as applied, and challenged the IDOT’s implementation of the Federal DBEProgram. Midwest Fence also sought a declaration that the USDOT regulations have not beenproperly authorized by Congress and a declaration that SAFETEA-LU is unconstitutional. MidwestFence sought relief from the IDOT Defendants, including a declaration that state statutes authorizingIDOT’s DBE Program for State-funded contracts are unconstitutional; a declaration that IDOT doesnot follow the USDOT regulations; a declaration that the IDOT DBE Program is unconstitutional andother relief against the IDOT. The remaining Counts sought relief against the Tollway Defendants,including that the Tollway’s DBE Program is unconstitutional, and a request for punitive damages
236 49 CFR Part 26 (Participation by Disadvantaged Business Enterprises in Department of Transportation Financial AssistancePrograms (“Federal DBE Program”).See the Transportation Equity Act for the 21st Century (TEA-21) as amended andreauthorized (“MAP-21,” “SAFETEA” and “SAFETEA-LU”), and the United States Department of Transportation (“USDOT” or“DOT”) regulations promulgated to implement TEA-21 the Federal regulations known as Moving Ahead for Progress in the 21stCentury Act (“MAP-21”), Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.; preceded by Pub L. 109-59, Title I, §1101(b), August 10, 2005, 119 Stat. 1156; preceded by Pub L. 105-178, Title I, § 1101(b), June 9, 1998, 112 Stat. 107.
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against the Tollway Defendants. The court in 2012 granted the Tollway Defendants’ Motion toDismiss Midwest Fence’s request for punitive damages.
Equal protection framework, strict scrutiny and burden of proof. The court held that under a strictscrutiny analysis, the burden is on the government to show both a compelling interest and narrowlytailoring. 84 F. Supp. 3d at 720. The government must demonstrate a strong basis in evidence for itsconclusion that remedial action is necessary. Id. Since the Supreme Court decision in Croson,numerous courts have recognized that disparity studies provide probative evidence ofdiscrimination. Id. The court stated that an inference of discrimination may be made with empiricalevidence that demonstrates a significant statistical disparity between the number of qualifiedminority contractors and the number of such contractors actually engaged by the locality or thelocality’s prime contractors. Id. The court said that anecdotal evidence may be used in combinationwith statistical evidence to establish a compelling governmental interest. Id.In addition to providing “hard proof” to back its compelling interest, the court stated that thegovernment must also show that the challenged program is narrowly tailored. Id. at 720. Whilenarrow tailoring requires “serious, good faith consideration of workable race-neutral alternatives,”the court said it does not require “exhaustion of every conceivable race-neutral alternative.” Id., citing
Grutter v. Bollinger, 539 U.S. 306, 339 (2003); Fischer v. Univ. of Texas at Austin, 133 S.Ct. 2411, 2420(2013).Once the governmental entity has shown acceptable proof of a compelling interest in remedying pastdiscrimination and illustrated that its plan is narrowly tailored to achieve this goal, the partychallenging the affirmative action plan bears the ultimate burden of proving that the plan isunconstitutional. 84 F. Supp. 3d at 721. To successfully rebut the government’s evidence, a challengermust introduce “credible, particularized evidence” of its own. Id.This can be accomplished, according to the court, by providing a neutral explanation for the disparitybetween DBE utilization and availability, showing that the government’s data is flawed,demonstrating that the observed disparities are statistically insignificant, or presenting contrastingstatistical data. Id. Conjecture and unsupported criticisms of the government’s methodology areinsufficient. Id.

Standing. The court found that Midwest had standing to challenge the Federal DBE Program, IDOT’simplementation of it, and the Tollway Program. Id. at 722. The court, however, did not find thatMidwest had presented any facts suggesting its inability to compete on an equal footing for the TargetMarket Program contracts. The Target Market Program identified a variety of remedial actions thatIDOT was authorized to take in certain Districts, which included individual contract goals, DBEparticipation incentives, as well as set-asides. Id. at 722-723.The court noted that Midwest did not identify any contracts that were subject to the Target MarketProgram, nor identify any set-asides that were in place in these districts that would have hindered itsability to compete for fencing and guardrails work. Id. at 723. Midwest did not allege that it wouldhave bid on contracts set aside pursuant to the Target Market Program had it not been preventedfrom doing so. Id. Because nothing in the record Midwest provided suggested that the Target Market
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Program impeded Midwest’s ability to compete for work in these Districts, the court dismissedMidwest’s claim relating to the Target Market Program for lack of standing. Id.

Facial challenge to the Federal DBE Program. The court found that remedying the effects of race andgender discrimination within the road construction industry is a compelling governmental interest.The court also found that the Federal Defendants have supported their compelling interest with astrong basis in evidence. Id. at 725. The Federal Defendants, the court said, presented an extensivebody of testimony, reports, and studies that they claim provided the strong basis in evidence for theirconclusion that race and gender-based classifications are necessary. Id. The court took judicial noticeof the existence of Congressional hearings and reports and the collection of evidence presented toCongress in support of the Federal DBE Program’s 2012 reauthorization under MAP-21, includingboth statistical and anecdotal evidence. Id.The court also considered a report from a consultant who reviewed 95 disparity and availabilitystudies concerning minority-and women-owned businesses, as well as anecdotal evidence, that werecompleted from 2000 to 2012. Id. at 726. Sixty-four of the studies had previously been presented toCongress. Id. The studies examine procurement for over 100 public entities and funding sourcesacross 32 states. Id. The consultant’s report opined that metrics such as firm revenue, number ofemployees, and bonding limits should not be considered when determining DBE availability becausethey are all “likely to be influenced by the presence of discrimination if it exists” and could potentiallyresult in a built-in downward bias in the availability measure. Id.To measure disparity, the consultant divided DBE utilization by availability and multiplied by 100 tocalculate a “disparity index” for each study. Id. at 726. The report found 66 percent of the studiesshowed a disparity index of 80 or below, that is, significantly underutilized relative to theiravailability. Id. The report also examined data that showed lower earnings and business formationrates among women and minorities, even when variables such as age and education were heldconstant. Id. The report concluded that the disparities were not attributable to factors other than raceand sex and were consistent with the presence of discrimination in construction and relatedprofessional services. Id.The court distinguished the Federal Circuit decision in Rothe Dev. Corp. v. Dep’t. of Def., 545 F. 3d 1023(Fed. Cir. 2008) where the Federal Circuit Court held insufficient the reliance on only six disparitystudies to support the government’s compelling interest in implementing a national program. Id. at727, citing Rothe, 545 F. 3d at 1046. The court here noted the consultant report supplements thetestimony and reports presented to Congress in support of the Federal DBE Program, which courtshave found to establish a “strong basis in evidence” to support the conclusion that race-and gender-conscious action is necessary. Id.The court found through the evidence presented by the Federal Defendants satisfied their burden inshowing that the Federal DBE Program stands on a strong basis in evidence. Id. at 727. The Midwestexpert’s suggestion that the studies used in consultant’s report do not properly account for capacity,the court stated, does not compel the court to find otherwise. The court quoting Adarand VII, 228 F.3dat 1173 (10th Cir. 2000) said that general criticism of disparity studies, as opposed to particularevidence undermining the reliability of the particular disparity studies relied upon by thegovernment, is of little persuasive value and does not compel the court to discount the disparity
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evidence. Id. Midwest failed to present “affirmative evidence” that no remedial action was necessary.
Id.

Federal DBE Program is narrowly tailored. Once the government has established a compellinginterest for implementing a race-conscious program, it must show that the program is narrowlytailored to achieve this interest. Id. at 727. In determining whether a program is narrowly tailored,courts examine several factors, including (a) the necessity for the relief and efficacy of alternativerace-neutral measures, (b) the flexibility and duration of the relief, including the availability of waiverprovisions, (c) the relationship of the numerical goals to the relevant labor market, and (d) the impactof the relief on the rights of third parties. Id. The court stated that courts may also assess whether aprogram is “overinclusive.” Id. at 728. The court found that each of the above factors supports theconclusion that the Federal DBE Program is narrowly tailored. Id.First, the court said that under the federal regulations, recipients of federal funds can only turn torace- and gender-conscious measures after they have attempted to meet their DBE participation goalthrough race-neutral means. Id. at 728. The court noted that race-neutral means include makingcontracting opportunities more accessible to small businesses, providing assistance in obtainingbonding and financing, and offering technical and other support services. Id. The court found that theregulations require serious, good faith consideration of workable race-neutral alternatives. Id.Second, the federal regulations contain provisions that limit the Federal DBE Program’s duration andensure its flexibility. Id. at 728. The court found that the Federal DBE Program lasts only as long as itscurrent authorizing act allows, noting that with each reauthorization, Congress must reevaluate theFederal DBE Program in light of supporting evidence. Id. The court also found that the Federal DBEProgram affords recipients of federal funds and prime contractors substantial flexibility. Id. at 728.Recipients may apply for exemptions or waivers, releasing them from program requirements. Id.Prime contractors can apply to IDOT for a “good faith efforts waiver” on an individual contract goal.
Id.The court stated the availability of waivers is particularly important in establishing flexibility. Id. at728. The court rejected Midwest’s argument that the federal regulations impose a quota in light of theProgram’s explicit waiver provision. Id. Based on the availability of waivers, coupled with regularcongressional review, the court found that the Federal DBE Program is sufficiently limited andflexible. Id.Third, the court said that the Federal DBE Program employs a two-step goal-setting process that tiesDBE participation goals by recipients of federal funds to local market conditions. Id. at 728. The courtpointed out that the regulations delegate goal setting to recipients of federal funds who tailor DBEparticipation to local DBE availability. Id. The court found that the Federal DBE Program’s goal-setting process requires states to focus on establishing realistic goals for DBE participation that areclosely tied to the relevant labor market. Id.Fourth, the federal regulations, according to the court, contain provisions that seek to minimize theProgram’s burden on non-DBEs. Id. at 729. The court pointed out the following provisions aim tokeep the burden on non-DBEs minimal: the Federal DBE Program’s presumption of social andeconomic disadvantage is rebuttable; race is not a determinative factor; in the event DBEs become
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“overconcentrated” in a particular area of contract work, recipients must take appropriate measuresto address the overconcentration; the use of race-neutral measures; and the availability of good faithefforts waivers. Id.The court said Midwest’s primary argument is that the practice of states to award prime contracts tothe lowest bidder, and the fact the federal regulations prescribe that DBE participation goals beapplied to the value of the entire contract, unduly burdens non-DBE subcontractors. Id. at 729.Midwest argued that because most DBEs are small subcontractors, setting goals as a percentage of allcontract dollars, while requiring a remedy to come only from subcontracting dollars, unduly burdenssmaller, specialized non-DBEs. Id. The court found that the fact innocent parties may bear some of theburden of a DBE program is itself insufficient to warrant the conclusion that a program is notnarrowly tailored. Id. The court also found that strong policy reasons support the Federal DBEProgram’s approach. Id.The court stated that congressional testimony and the expert report from the Federal Defendantsprovide evidence that the Federal DBE Program is not overly inclusive. Id. at 729. The court noted thereport observed statistically significant disparities in business formation and earnings rates in all 50states for all minority groups and for non-minority women. Id.The court said that Midwest did not attempt to rebut the Federal Defendants’ evidence. Id. at 729.Therefore, because the Federal DBE Program stands on a strong basis in evidence and is narrowlytailored to achieve the goal of remedying discrimination, the court found the Program isconstitutional on its face. Id. at 729. The court thus granted summary judgment in favor of the FederalDefendants. Id.

As-applied challenge to IDOT’s implementation of the Federal DBE Program. In addition tochallenging the Federal DBE Program on its face, Midwest also argued that it is unconstitutional asapplied. Id. at 730. The court stated because the Federal DBE Program is applied to Midwest throughIDOT, the court must examine IDOT’s implementation of the Federal DBE Program. Id. Following theSeventh Circuit’s decision in Northern Contracting v. Illinois DOT, the court said that whether theFederal DBE Program is unconstitutional as applied is a question of whether IDOT exceeded itsauthority in implementing it. Id. at 730, citing Northern Contracting, Inc. v. Illinois, 473 F.3d 715 at 722(7th Cir. 2007). The court, quoting Northern Contracting, held that a challenge to a state’s applicationof a federally mandated program must be limited to the question of whether the state exceeded itsauthority. Id.IDOT not only applies the Federal DBE Program to USDOT-assisted projects, but it also applies theFederal DBE Program to state-funded projects. Id. at 730. The court, therefore, held it must determinewhether the IDOT Defendants have established a compelling reason to apply the IDOT Program tostate-funded projects in Illinois. Id.The court pointed out that the Federal DBE Program delegates the narrow tailoring function to thestate, and thus, IDOT must demonstrate that there is a demonstrable need for the implementation ofthe Federal DBE Program within its jurisdiction. Id. at 730. Accordingly, the court assessed whetherIDOT has established evidence of discrimination in Illinois sufficient to (1) support its application ofthe Federal DBE Program to state-funded contracts, and (2) demonstrate that IDOT’s implementation
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of the Federal DBE Program is limited to a place where race-based measures are demonstrablyneeded. Id.

IDOT’s evidence of discrimination and DBE availability in Illinois. The evidence that IDOT haspresented to establish the existence of discrimination in Illinois included two studies, one that wasdone in 2004 and the other in 2011. Id. at 730. The court said that the 2004 study uncovereddisparities in earnings and business formation rates among women and minorities in theconstruction and engineering fields that the study concluded were consistent with discrimination.IDOT maintained that the 2004 study and the 2011 study must be read in conjunction with oneanother. Id. The court found that the 2011 study provided evidence to establish the disparity fromwhich IDOT’s inference of discrimination primarily arises. Id.The 2011 study compared the proportion of contracting dollars awarded to DBEs (utilization) withthe availability of DBEs. Id. at 730.The study determined availability through multiple sources,including bidders lists, prequalified business lists, and other methods recommended in the federalregulations. Id. The study applied NAICS codes to different types of contract work, assigning greaterweight to categories of work in which IDOT had expended the most money. Id. at 731. This resulted ina “weighted” DBE availability calculation. Id.The 2011 study examined prime and subcontracts and anecdotal evidence concerning race andgender discrimination in the Illinois road construction industry, including one-on-one interviews anda survey of more than 5,000 contractors. Id. at 731. The 2011 study, the court said, contained aregression analysis of private sector data and found disparities in earnings and business ownershiprates among minorities and women, even when controlling for race- and gender-neutral variables. Id.The study concluded that there was a statistically significant underutilization of DBEs in the award ofboth prime and subcontracts in Illinois. Id. at 731.For example, the court noted the difference thestudy found in the percentage of available prime construction contractors to the percentage of primeconstruction contracts under $500,000, and the percentage of available construction subcontractorsto the amount of percentage of dollars received of construction subcontracts. Id.IDOT presented certain evidence to measure DBE availability in Illinois. The court pointed out thatthe 2004 study and two subsequent Goal-Setting Reports were used in establishing IDOT’s DBEparticipation goal. Id. at 731. The 2004 study arrived at IDOT’s 22.77 percent DBE participation goalin accordance with the two-step process defined in the federal regulations. Id. The court stated the2004 study employed a seven-step “custom census” approach to calculate baseline DBE availabilityunder step one of the regulations. Id.The process begins by identifying the relevant markets in which IDOT operates and the categories ofbusinesses that account for the bulk of IDOT spending. Id. at 731. The industries and counties inwhich IDOT expends relatively more contract dollars receive proportionately higher weights in theultimate calculation of statewide DBE availability. Id. The study then counts the number of businessesin the relevant markets, and identifies which are minority- and women-owned. Id. To ensure theaccuracy of this information, the study provides that it takes additional steps to verify the ownershipstatus of each business. Id. Under step two of the regulations, the study adjusted this figure to 27.51percent based on Census Bureau data. Id. According to the study, the adjustment takes into account
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its conclusion that baseline numbers are artificially lower than what would be expected in a race-neutral marketplace. Id.IDOT used separate Goal-Setting Reports that calculated IDOT’s DBE participation goal pursuant tothe two-step process in the federal regulations, drawing from bidders lists, DBE directories, and the2011 study to calculate baseline DBE availability. Id. at 731. The study and the Goal–Setting Reportsgave greater weight to the types of contract work in which IDOT had expended relatively moremoney. Id. at 732.
Court rejected Midwest arguments as to the data and evidence. The court rejected the challenges byMidwest to the accuracy of IDOT’s data. For example, Midwest argued that the anecdotal evidencecontained in the 2011 study does not prove discrimination. Id. at 732. The court stated, however,where anecdotal evidence has been offered in conjunction with statistical evidence, it may lendsupport to the government’s determination that remedial action is necessary. Id. The court noted thatanecdotal evidence on its own could not be used to show a general policy of discrimination. Id.The court rejected another argument by Midwest that the data collected after IDOT’s implementationof the Federal DBE Program may be biased because anything observed about the public sector maybe affected by the DBE Program. Id. at 732. The court rejected that argument finding post-enactmentevidence of discrimination permissible. Id.Midwest’s main objection to the IDOT evidence, according to the court, is that it failed to account forcapacity when measuring DBE availability and underutilization. Id. at 732. Midwest argued thatIDOT’s disparity studies failed to rule out capacity as a possible explanation for the observeddisparities. Id.IDOT argued that on prime contracts under $500,000, capacity is a variable that makes littledifference. Id. at 732-733. Prime contracts of varying sizes under $500,000 were distributed to DBEsand non-DBEs alike at approximately the same rate. Id. at 733. IDOT also argued that throughregression analysis, the 2011 study demonstrated factors other than discrimination did not accountfor the disparity between DBE utilization and availability. Id.The court stated that despite Midwest’s argument that the 2011 study took insufficient measures torule out capacity as a race-neutral explanation for the underutilization of DBEs, the Supreme Courthas indicated that a regression analysis need not take into account “all measurable variables” to ruleout race-neutral explanations for observed disparities. Id. at 733, quoting Bazemore v. Friday, 478 U.S.385, 400 (1986).
Midwest criticisms insufficient, speculative and conjecture – no independent statistical analysis;
IDOT followed Northern Contracting and did not exceed the federal regulations. The court foundMidwest’s criticisms insufficient to rebut IDOT’s evidence of discrimination or discredit IDOT’smethods of calculating DBE availability. Id. at 733. First, the court said, the “evidence” offered byMidwest’s expert reports “is speculative at best.” Id. The court found that for a reasonable jury to findin favor of Midwest, Midwest would have to come forward with “credible, particularized evidence” ofits own, such as a neutral explanation for the disparity, or contrasting statistical data. Id. The courtheld that Midwest failed to make the showing in this case. Id.
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Second, the court stated that IDOT’s method of calculating DBE availability is consistent with thefederal regulations and has been endorsed by the Seventh Circuit. Id. at 733. The federal regulations,the court said, approve a variety of methods for accurately measuring ready, willing, and availableDBEs, such as the use of DBE directories, Census Bureau data, and bidders lists. Id. The court foundthat these are the methods the 2011 study adopted in calculating DBE availability. Id.The court said that the Seventh Circuit Court of Appeals approved the “custom census” approach asconsistent with the federal regulations. Id. at 733, citing Northern Contracting v. Illinois DOT, 473 F.3dat 723. The court noted the Seventh Circuit rejected the argument that availability should be based ona simple count of registered and prequalified DBEs under Illinois law, finding no requirement in thefederal regulations that a recipient must so narrowly define the scope of ready, willing, and availablefirms. Id. The court also rejected the notion that an availability measure should distinguish betweenprime and subcontractors. Id. at 733-734.The court held that through the 2004 and 2011 studies, and Goal–Setting Reports, IDOT providedevidence of discrimination in the Illinois road construction industry and a method of DBE availabilitycalculation that is consistent with both the federal regulations and the Seventh Circuit decision in
Northern Contract v. Illinois DOT. Id. at 734. The court said that in response to the Seventh Circuitdecision and IDOT’s evidence, Midwest offered only conjecture about how these studies supposedfailure to account for capacity may or may not have impacted the studies’ result. Id.The court pointed out that although Midwest’s expert’s reports “cast doubt on the validity of IDOT’smethodology, they failed to provide any independent statistical analysis or other evidencedemonstrating actual bias.” Id. at 734. Without this showing, the court stated, the record fails todemonstrate a lack of evidence of discrimination or actual flaws in IDOT’s availability calculations. Id.

Burden on non–DBE subcontractors; overconcentration. The court addressed the narrow tailoringfactor concerning whether a program’s burden on third parties is undue or unreasonable. The partiesdisagreed about whether the IDOT program resulted in an overconcentration of DBEs in the fencingand guardrail industry. Id. at 734-735. IDOT prepared an overconcentration study comparing thetotal number of prequalified fencing and guardrail contractors to the number of DBEs that alsoperform that type of work and determined that no overconcentration problem existed. Midwestpresented its evidence relating to overconcentration. Id. at 735. The court found that Midwest did notshow IDOT’s determination that overconcentration does not exist among fencing and guardrailcontractors to be unreasonable. Id. at 735.The court stated the fact IDOT sets contract goals as a percentage of total contract dollars does notdemonstrate that IDOT imposes an undue burden on non-DBE subcontractors, but to the contrary,IDOT is acting within the scope of the federal regulations that requires goals to be set in this manner.
Id. at 735. The court noted that it recognizes setting goals as a percentage of total contract valueaddresses the widespread, indirect effects of discrimination that may prevent DBEs from competingas primes in the first place, and that a sharing of the burden by innocent parties, here non-DBEsubcontractors, is permissible. Id. The court held that IDOT carried its burden in providing persuasiveevidence of discrimination in Illinois, and found that such sharing of the burden is permissible here.
Id.
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Use of race–neutral alternatives. The court found that IDOT identified several race-neutral programsit used to increase DBE participation, including its Supportive Services, Mentor–Protégé, and ModelContractor Programs. Id. at 735. The programs provide workshops and training that help smallbusinesses build bonding capacity, gain access to financial and project management resources, andlearn about specific procurement opportunities. Id. IDOT conducted several studies including zero-participation goals contracts in which there was no DBE participation goal, and found that DBEsreceived only 0.84 percent of the total dollar value awarded. Id.The court held IDOT was compliant with the federal regulations, noting that in the Northern
Contracting v. Illinois DOT case, the Seventh Circuit found IDOT employed almost all of the methodssuggested in the regulations to maximize DBE participation without resorting to race, includingproviding assistance in obtaining bonding and financing, implementing a supportive servicesprogram, and providing technical assistance. Id. at 735. The court agreed with the Seventh Circuit,and found that IDOT has made serious, good faith consideration of workable race-neutralalternatives. Id.

Duration and flexibility. The court pointed out that the state statute through which the Federal DBEProgram is implemented is limited in duration and must be reauthorized every two to five years. Id.at 736. The court reviewed evidence that IDOT granted 270 of the 362 good faith waiver requeststhat it received from 2006 to 2014, and that IDOT granted 1,002 post-award waivers on over $36million in contracting dollars. Id. The court noted that IDOT granted the only good faith efforts waiverthat Midwest requested. Id.The court held the undisputed facts established that IDOT did not have a “no-waiver policy.” Id. at736. The court found that it could not conclude that the waiver provisions were impermissibly vague,and that IDOT took into consideration the substantial guidance provided in the federal regulations. Id.at 736-737. Because Midwest’s own experience demonstrated the flexibility of the Federal DBEProgram in practice, the court said it could not conclude that the IDOT program amounts to animpermissible quota system that is unconstitutional on its face. Id. at 737.The court again stated that Midwest had not presented any affirmative evidence showing that IDOT’simplementation of the Federal DBE Program imposes an undue burden on non-DBEs, fails to employrace-neutral measures, or lacks flexibility. Id. at 737. Accordingly, the court granted IDOT’s motion forsummary judgment.
Facial and as–applied challenges to the Tollway program. The Illinois Tollway Program existsindependently of the Federal DBE Program. Midwest challenged the Tollway Program asunconstitutional on its face and as applied. Id. at 737. Like the Federal and IDOT Defendants, theTollway was required to show that its compelling interest in remedying discrimination in the Illinoisroad construction industry rests on a strong basis in evidence. Id. The Tollway relied on a 2006disparity study, which examined the disparity between the Tollway’s utilization of DBEs and theiravailability. Id.The study employed a “custom census” approach to calculate DBE availability, and examined theTollway’s contract data to determine utilization. Id. at 737. The 2006 study reported statisticallysignificant disparities for all race and sex categories examined. Id. The study also conducted an
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“economy-wide analysis” examining other race and sex disparities in the wider construction economyfrom 1979 to 2002. Id. Controlling for race- and gender-neutral variables, the study showed asignificant negative correlation between a person’s race or sex and their earning power and ability toform a business. Id.

Midwest’s challenges to the Tollway evidence insufficient and speculative. In 2013, the Tollwaycommissioned a new study, which the court noted was not complete, but there was an “economy-wide analysis” similar to the analysis done in 2006 that updated census data gathered from 2007 to2011. Id. at 737-738. The updated census analysis, according to the court, controlled for variablessuch as education, age and occupation and found lower earnings and rates of business formationamong women and minorities as compared to white men. Id. at 738.Midwest attacked the Tollway’s 2006 study similar to how it attacked the other studies with regardto IDOT’s DBE Program. Id. at 738. For example, Midwest attacked the 2006 study as being biasedbecause it failed to take into account capacity in determining the disparities. Id. The Tollwaydefended the 2006 study arguing that capacity metrics should not be taken into account because theTollway asserted they are themselves a product of indirect discrimination, the construction industryis elastic in nature, and that firms can easily ramp up or ratchet down to accommodate the size of aproject. Id. The Tollway also argued that the “economy-wide analysis” revealed a negative correlationbetween an individual’s race and sex and their earning power and ability to own or form a business,showing that the underutilization of DBEs is consistent with discrimination. Id. at 738.To successfully rebut the Tollway’s evidence of discrimination, the court stated that Midwest mustcome forward with a neutral explanation for the disparity, show that the Tollway’s statistics areflawed, demonstrate that the observed disparities are insignificant, or present contrasting data of itsown. Id. at 738-739. Again, the court found that Midwest failed to make this showing, and that theevidence offered through the expert reports for Midwest was far too speculative to create a disputedissue of fact suitable for trial. Id. at 739. Accordingly, the court found the Tollway Defendantsestablished a strong basis in evidence for the Tollway Program. Id.

Tollway Program is narrowly tailored. As to determining whether the Tollway Program is narrowlytailored, Midwest also argued that the Tollway Program imposed an undue burden on non-DBEsubcontractors. Like IDOT, the Tollway sets individual contract goals as a percentage of the value ofthe entire contract based on the availability of DBEs to perform particular line items. Id. at 739.The court reiterated that setting goals as a percentage of total contract dollars does not demonstratean undue burden on non-DBE subcontractors, and that the Tollway’s method of goal setting isidentical to that prescribed by the federal regulations, which the court already found to be supportedby strong policy reasons. Id. at 739. The court stated that the sharing of a remedial program’s burdenis itself insufficient to warrant the conclusion that the program is not narrowly tailored. Id. at 739.The court held the Tollway Program’s burden on non-DBE subcontractors to be permissible. Id.In addressing the efficacy of race-neutral measures, the court found the Tollway implemented race-neutral programs to increase DBE participation, including a program that allows smaller contracts tobe unbundled from larger ones, a Small Business Initiative that sets aside contracts for smallbusinesses on a race-neutral basis, partnerships with agencies that provide support services to small
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businesses, and other programs designed to make it easier for smaller contractors to do businesswith the Tollway in general. Id. at 739-740. The court held the Tollway’s race-neutral measures areconsistent with those suggested under the federal regulations and found that the availability of theseprograms, which mirror IDOT’s, demonstrates serious, good faith consideration of workable race-neutral alternatives. Id. at 740.In considering the issue of flexibility, the court found the Tollway Program, like the Federal DBEProgram, provides for waivers where prime contractors are unable to meet DBE participation goals,but have made good faith efforts to do so. Id. at 740. Like IDOT, the court said the Tollway adheres tothe federal regulations in determining whether a bidder has made good faith efforts. Id. As under theFederal DBE Program, the Tollway Program also allows bidders who have been denied waivers toappeal. Id.From 2006 to 2011, the court stated, the Tollway granted waivers on approximately 20 percent of the200 prime construction contracts it awarded. Id. at 740. Because the Tollway demonstrated thatwaivers are available, routinely granted, and awarded or denied based on guidance found in thefederal regulations, the court found the Tollway Program sufficiently flexible. Id.Midwest presented no affirmative evidence. The court held the Tollway Defendants provided a strongbasis in evidence for their DBE Program, whereas Midwest, did not come forward with any concrete,affirmative evidence to shake this foundation. Id. at 740. The court thus held the Tollway Programwas narrowly tailored and granted the Tollway Defendants’ motion for summary judgment. Id.

Notice of Appeal. Midwest Fence Corporation filed a Notice of Appeal to the United States Court ofAppeals for the Seventh Circuit, which appeal is discussed above in the Seventh Circuit decision in2016.
7. Geyer Signal, Inc. v. Minnesota, DOT, 2014 WL 1309092 (D. Minn. March 31, 2014). In
Geyer Signal, Inc., et al. v. Minnesota DOT, USDOT, Federal Highway Administration, et
al., Case No. 11-CV-321, United States District Court for the District Court of Minnesota,
the plaintiffs Geyer Signal, Inc. and its owner filed this lawsuit against the Minnesota
DOT (MnDOT) seeking a permanent injunction against enforcement and a declaration
of unconstitutionality of the Federal DBE Program and Minnesota DOT’s
implementation of the DBE Program on its face and as applied. Geyer Signal sought an
injunction against the Minnesota DOT prohibiting it from enforcing the DBE Program
or, alternatively, from implementing the Program improperly; a declaratory judgment
declaring that the DBE Program violates the Equal protection element of the Fifth
Amendment of the United States Constitution and/or the Equal Protection clause of
the Fourteenth Amendment to the United States Constitution and is unconstitutional,
or, in the alternative that Minnesota DOT’s implementation of the Program is an
unconstitutional violation of the Equal Protection Clause, and/or that the Program is
void for vagueness; and other relief.

Procedural background. Plaintiff Geyer Signal is a small, family-owned business that performs trafficcontrol work generally on road construction projects. Geyer Signal is a firm owned by a Caucasianmale, who also is a named plaintiff.
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Subsequent to the lawsuit filed by Geyer Signal, the USDOT and the Federal Highway Administrationfiled their Motion to permit them to intervene as defendants in this case. The Federal Defendant-Intervenors requested intervention on the case in order to defend the constitutionality of the FederalDBE Program and the federal regulations at issue. The Federal Defendant-Intervenors and theplaintiffs filed a Stipulation that the Federal Defendant-Intervenors have the right to intervene andshould be permitted to intervene in the matter, and consequently the plaintiffs did not contest theFederal Defendant-Intervenor’s Motion for Intervention. The Court issued an Order that theStipulation of Intervention, agreeing that the Federal Defendant-Intervenors may intervene in thislawsuit, be approved and that the Federal Defendant-Intervenors are permitted to intervene in thiscase.The Federal Defendants moved for summary judgment and the State defendants moved to dismiss, orin the alternative for summary judgment, arguing that the DBE Program on its face and asimplemented by MnDOT is constitutional. The Court concluded that the plaintiffs, Geyer Signal and itswhite male owner, Kevin Kissner, raised no genuine issue of material fact with respect to theconstitutionality of the DBE Program facially or as applied. Therefore, the Court granted the FederalDefendants and the State defendants’ motions for summary judgment in their entirety.Plaintiffs alleged that there is insufficient evidence of a compelling governmental interest to support arace based program for DBE use in the fields of traffic control or landscaping. (2014 WL 1309092 at*10) Additionally, plaintiffs alleged that the DBE Program is not narrowly tailored because it (1)treats the construction industry as monolithic, leading to an overconcentration of DBE participationin the areas of traffic signal and landscaping work; (2) allows recipients to set contract goals; and (3)sets goals based on the number of DBEs there are, not the amount of work those DBEs can actuallyperform. Id. *10. Plaintiffs also alleged that the DBE Program is unconstitutionally vague because itallows prime contractors to use bids from DBEs that are higher than the bids of non-DBEs, providedthe increase in price is not unreasonable, without defining what increased costs are “reasonable.” Id.
Constitutional claims. The Court states that the “heart of plaintiffs’ claims is that the DBE Programand MnDOT’s implementation of it are unconstitutional because the impact of curing discriminationin the construction industry is overconcentrated in particular sub-categories of work.” Id. at *11. TheCourt noted that because DBEs are, by definition, small businesses, plaintiffs contend they “simplycannot perform the vast majority of the types of work required for federally-funded MnDOT projectsbecause they lack the financial resources and equipment necessary to conduct such work. Id.As a result, plaintiffs claimed that DBEs only compete in certain small areas of MnDOT work, such astraffic control, trucking, and supply, but the DBE goals that prime contractors must meet are spreadout over the entire contract. Id. Plaintiffs asserted that prime contractors are forced todisproportionately use DBEs in those small areas of work, and that non–DBEs in those areas of workare forced to bear the entire burden of “correcting discrimination”, while the vast majority of non-DBEs in MnDOT contracting have essentially no DBE competition. Id.Plaintiffs therefore argued that the DBE Program is not narrowly tailored because it means that anyDBE goals are only being met through a few areas of work on construction projects, which burdennon-DBEs in those sectors and do not alleviate any problems in other sectors. Id. at #11.
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Plaintiffs brought two facial challenges to the Federal DBE Program. Id. Plaintiffs allege that the DBEProgram is facially unconstitutional because it is “fatally prone to overconcentration” where DBEgoals are met disproportionately in areas of work that require little overhead and capital. Id. at 11.Second, plaintiffs alleged that the DBE Program is unconstitutionally vague because it requires primecontractors to accept DBE bids even if the DBE bids are higher than those from non-DBEs, providedthe increased cost is “reasonable” without defining a reasonable increase in cost. Id.Plaintiffs also brought three as-applied challenges based on MnDOT’s implementation of the DBEProgram. Id. at 12. First, plaintiffs contended that MnDOT has unconstitutionally applied the DBEProgram to its contracting because there is no evidence of discrimination against DBEs ingovernment contracting in Minnesota. Id. Second, they contended that MnDOT has set impermissiblyhigh goals for DBE participation. Finally, plaintiffs argued that to the extent the DBE Federal Programallows MnDOT to correct for overconcentration, it has failed to do so, rendering its implementation ofthe Program unconstitutional. Id.
a. Strict scrutiny. It is undisputed that strict scrutiny applied to the Court’s evaluation of the FederalDBE Program, whether the challenge is facial or as - applied. Id. at *12. Under strict scrutiny, a“statute’s race-based measures ‘are constitutional only if they are narrowly tailored to furthercompelling governmental interests.’” Id. at *12, quoting Grutter v. Bollinger, 539 U.S. 306, 326 (2003).The Court notes that the DBE Program also contains a gender conscious provision, a classification theCourt says that would be subject to intermediate scrutiny. Id. at *12, at n.4. Because race is also usedby the Federal DBE Program, however, the Program must ultimately meet strict scrutiny, and theCourt therefore analyzes the entire Program for its compliance with strict scrutiny. Id.
b. Facial challenge based on overconcentration. The Court says that in order to prevail on a facialchallenge, the plaintiff must establish that no set of circumstances exist under which the Federal DBEProgram would be valid. Id. at *12. The Court states that plaintiffs bear the ultimate burden to provethat the DBE Program is unconstitutional. Id at *.
1. Compelling governmental interest. The Court points out that the Eighth Circuit Court of Appealshas already held the federal government has a compelling interest in not perpetuating the effects ofracial discrimination in its own distribution of federal funds and in remediating the effects of pastdiscrimination in the government contracting markets created by its disbursements. Id. *13, quoting
Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1165 (10th Cir. 2000). The plaintiffs did notdispute that remedying discrimination in federal transportation contracting is a compellinggovernmental interest. Id. at *13. In accessing the evidence offered in support of a finding ofdiscrimination, the Court concluded that defendants have articulated a compelling interestunderlying enactment of the DBE Program. Id.Second, the Court states that the government must demonstrate a strong basis in the evidencesupporting its conclusion that race-based remedial action was necessary to further the compellinginterest. Id. at *13. In assessing the evidence offered in support of a finding of discrimination, theCourt considers both direct and circumstantial evidence, including post-enactment evidenceintroduced by defendants as well as the evidence in the legislative history itself. Id. The party
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challenging the constitutionality of the DBE Program bears the burden of demonstrating that thegovernment’s evidence did not support an inference of prior discrimination. Id.
Congressional evidence of discrimination: disparity studies and barriers. Plaintiffs argued that theevidence relied upon by Congress in reauthorizing the DBE Program is insufficient and generallycritique the reports, studies, and evidence from the Congressional record produced by the FederalDefendants. Id. at *13. But, the Court found that plaintiffs did not raise any specific issues with respectto the Federal Defendants’ proffered evidence of discrimination. Id. *14. Plaintiffs had argued that noparty could ever afford to retain an expert to analyze the numerous studies submitted as evidence bythe Federal Defendants and find all of the flaws. Id. *14. Federal Defendants had proffered disparitystudies from throughout the United States over a period of years in support of the Federal DBEProgram. Id. at *14. Based on these studies, the Federal Defendants’ consultant concluded thatminorities and women formed businesses at disproportionately lower rates and their businessesearn statistically less than businesses owned by men or non-minorities. Id. at *6.The Federal Defendants’ consultant also described studies supporting the conclusion that there iscredit discrimination against minority- and women-owned businesses, concluded that there is aconsistent and statistically significant underutilization of minority- and women-owned businesses inpublic contracting, and specifically found that discrimination existed in MnDOT contracting when norace-conscious efforts were utilized. Id. *6. The Court notes that Congress had considered a plethoraof evidence documenting the continued presence of discrimination in transportation projectsutilizing Federal dollars. Id. at *5.The Court concluded that neither of the plaintiffs’ contentions established that Congress lacked asubstantial basis in the evidence to support its conclusion that race-based remedial action wasnecessary to address discrimination in public construction contracting. Id. at *14. The Court rejectedplaintiffs’ argument that because Congress found multiple forms of discrimination against minority-and women-owned business, that evidence showed Congress failed to also find that such businessesspecifically face discrimination in public contracting, or that such discrimination is not relevant to theeffect that discrimination has on public contracting. Id.The Court referenced the decision in Adarand Constructors, Inc. 228 F.3d at 1175-1176. In Adarand,the Court found evidence relevant to Congressional enactment of the DBE Program to include thatboth race-based barriers to entry and the ongoing race-based impediments to success faced byminority subcontracting enterprises are caused either by continuing discrimination or the lingeringeffects of past discrimination on the relevant market. Id. at *14.The Court, citing again with approval the decision in Adarand Constructors, Inc., found the evidencepresented by the federal government demonstrates the existence of two kinds of discriminatorybarriers to minority subcontracting enterprises, both of which show a strong link between racialdisparities in the federal government’s disbursements of public funds for construction contracts andthe channeling of those funds due to private discrimination. Id. at *14, quoting Adarand Constructors,
Inc. 228 F.3d at 1167-68. The first discriminatory barriers are to the formation of qualified minoritysubcontracting enterprises due to private discrimination. Id. The second discriminatory barriers areto fair competition between minority and non-minority subcontracting enterprises, again due to
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private discrimination. Id. Both kinds of discriminatory barriers preclude existing minority firmsfrom effectively competing for public construction contracts. Id.Accordingly, the Court found that Congress’ consideration of discriminatory barriers to entry forDBEs as well as discrimination in existing public contracting establish a strong basis in the evidencefor reauthorization of the Federal DBE Program. Id. at *14.
Court rejects Plaintiffs’ general critique of evidence as failing to meet their burden of proof. TheCourt held that plaintiffs’ general critique of the methodology of the studies relied upon by theFederal Defendants is similarly insufficient to demonstrate that Congress lacked a substantial basis inthe evidence. Id. at *14. The Court stated that the Eighth Circuit Court of Appeals has already rejectedplaintiffs’ argument that Congress was required to find specific evidence of discrimination inMinnesota in order to enact the national Program. Id. at *14.Finally, the Court pointed out that plaintiffs have failed to present affirmative evidence that noremedial action was necessary because minority-owned small businesses enjoy non-discriminatoryaccess to and participation in highway contracts. Id. at *15. Thus, the Court concluded that plaintiffsfailed to meet their ultimate burden to prove that the Federal DBE Program is unconstitutional onthis ground. Id. at *15, quoting Sherbrooke Turf, Inc., 345 F.3d at 971–73.Therefore, the Court held that plaintiffs did not meet their burden of raising a genuine issue ofmaterial fact as to whether the government met its evidentiary burden in reauthorizing the DBEFederal Program, and granted summary judgment in favor of the Federal Defendants with respect tothe government’s compelling interest. Id. at *15.
2. Narrowly tailored. The Court states that several factors are examined in determining whetherrace-conscious remedies are narrowly tailored, and that numerous Federal Courts have alreadyconcluded that the DBE Federal Program is narrowly tailored. Id. at *15. Plaintiffs in this case did notdispute the various aspects of the Federal DBE Program that courts have previously found todemonstrate narrowly tailoring. Id. Instead, plaintiffs argue only that the Federal DBE Program is notnarrowly tailored on its face because of overconcentration.
Overconcentration. Plaintiffs argued that if the recipients of federal funds use overall industryparticipation of minorities to set goals, yet limit actual DBE participation to only defined smallbusinesses that are limited in the work they can perform, there is no way to avoid overconcentrationof DBE participation in a few, limited areas of MnDOT work. Id. at *15. Plaintiffs asserted that smallbusinesses cannot perform most of the types of work needed or necessary for large highway projects,and if they had the capital to do it, they would not be small businesses. Id. at *16. Therefore, plaintiffsargued the DBE Program will always be overconcentrated. Id.The Court states that in order for plaintiffs to prevail on this facial challenge, plaintiffs must establishthat the overconcentration it identifies is unconstitutional, and that there are no circumstances underwhich the Federal DBE Program could be operated without overconcentration. Id. The Courtconcludes that plaintiffs’ claim fails on the basis that there are circumstances under which the FederalDBE Program could be operated without overconcentration. Id.
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First, the Court found that plaintiffs fail to establish that the DBE Program goals will always befulfilled in a manner that creates overconcentration, because they misapprehend the nature of thegoal setting mandated by the DBE Program. Id. at *16. The Court states that recipients set goals forDBE participation based on evidence of the availability of ready, willing and able DBEs to participateon DOT-assisted contracts. Id. The DBE Program, according to the Court, necessarily takes intoaccount, when determining goals, that there are certain types of work that DBEs may never be able toperform because of the capital requirements. Id. In other words, if there is a type of work that no DBEcan perform, there will be no demonstrable evidence of the availability of ready, willing and ableDBEs in that type of work, and those non-existent DBEs will not be factored into the level of DBEparticipation that a locality would expect absent the effects of discrimination. Id.Second, the Court found that even if the DBE Program could have the incidental effect ofoverconcentration in particular areas, the DBE Program facially provides ample mechanisms for arecipient of federal funds to address such a problem. Id. at *16. The Court notes that a recipientretains substantial flexibility in setting individual contract goals and specifically may consider thetype of work involved, the location of the work, and the availability of DBEs for the work of theparticular contract. Id. If overconcentration presents itself as a problem, the Court points out that arecipient can alter contract goals to focus less on contracts that require work in an alreadyoverconcentrated area and instead involve other types of work where overconcentration of DBEs isnot present. Id.The federal regulations also require contractors to engage in good faith efforts that require breakingout the contract work items into economically feasible units to facilitate DBE participation. Id.Therefore, the Court found, the regulations anticipate the possible issue identified by plaintiffs andrequire prime contractors to subdivide projects that would otherwise typically require more capitalor equipment than a single DBE can acquire. Id. Also, the Court, states that recipients may obtainwaivers of the DBE Program’s provisions pertaining to overall goals, contract goals, or good faithefforts, if, for example, local conditions of overconcentration threaten operation of the DBE Program.
Id.The Court also rejects plaintiffs claim that 49 CFR § 26.45(h), which provides that recipients are notallowed to subdivide their annual goals into “group-specific goals”, but rather must provide forparticipation by all certified DBEs, as evidence that the DBE Program leads to overconcentration. Id.at *16. The Court notes that other courts have interpreted this provision to mean that recipientscannot apportion its DBE goal among different minority groups, and therefore the provision does notappear to prohibit recipients from identifying particular overconcentrated areas and remedyingoverconcentration in those areas. Id. at *16. And, even if the provision operated as plaintiffssuggested, that provision is subject to waiver and does not affect a recipient’s ability to tailor specificcontract goals to combat overconcentration. Id. at *16, n. 5.The Court states with respect to overconcentration specifically, the federal regulations provide thatrecipients may use incentives, technical assistance, business development programs, mentor-protégéprograms, and other appropriate measures designed to assist DBEs in performing work outside of thespecific field in which the recipient has determined that non-DBEs are unduly burdened. Id. at *17. Allof these measures could be used by recipients to shift DBEs from areas in which they areoverconcentrated to other areas of work. Id. at *17.
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Therefore, the Court held that because the DBE Program provides numerous avenues for recipients offederal funds to combat overconcentration, the Court concluded that plaintiffs’ facial challenge to theProgram fails, and granted the Federal Defendants’ motion for summary judgment. Id.
c. Facial challenged based on vagueness. The Court held that plaintiffs could not maintain a facialchallenge against the Federal DBE Program for vagueness, as their constitutional challenges to theProgram are not based in the First Amendment. Id. at *17. The Court states that the Eighth CircuitCourt of Appeals has held that courts need not consider facial vagueness challenges based uponconstitutional grounds other than the First Amendment. Id.The Court thus granted Federal Defendants’ motion for summary judgment with respect to plaintiffs’facial claim for vagueness based on the allegation that the Federal DBE Program does not define“reasonable” for purposes of when a prime contractor is entitled to reject a DBEs’ bid on the basis ofprice alone. Id.
d. As-Applied Challenges to MnDOT’s DBE Program: MnDOT’s program held narrowly tailored.Plaintiffs brought three as-applied challenges against MnDOT’s implementation of the Federal DBEProgram, alleging that MnDOT has failed to support its implementation of the Program with evidenceof discrimination in its contracting, sets inappropriate goals for DBE participation, and has failed torespond to overconcentration in the traffic control industry. Id. at *17.
1. Alleged failure to find evidence of discrimination. The Court held that a state’s implementation ofthe Federal DBE Program must be narrowly tailored. Id. at *18. To show that a state has violated thenarrow tailoring requirement of the Federal DBE Program, the Court says a challenger mustdemonstrate that “better data was available” and the recipient of federal funds “was otherwiseunreasonable in undertaking [its] thorough analysis and in relying on its results.” Id., quoting
Sherbrook Turf, Inc. at 973.Plaintiffs’ expert critiqued the statistical methods used and conclusions drawn by the consultant forMnDOT in finding that discrimination against DBEs exists in MnDOT contracting sufficient to supportoperation of the DBE Program. Id. at *18. Plaintiffs’ expert also critiqued the measures of DBEavailability employed by the MnDOT consultant and the fact he measured discrimination in bothprime and subcontracting markets, instead of solely in subcontracting markets. Id.
Plaintiffs present no affirmative evidence that discrimination does not exist. The Court held thatplaintiffs’ disputes with MnDOT’s conclusion that discrimination exists in public contracting areinsufficient to establish that MnDOT’s implementation of the Federal DBE Program is not narrowlytailored. Id. at *18. First, the Court found that it is insufficient to show that “data was susceptible tomultiple interpretations,” instead, plaintiffs must “present affirmative evidence that no remedialaction was necessary because minority-owned small businesses enjoy non-discriminatory access toand participation in highway contracts.” Id. at *18, quoting Sherbrooke Turf, Inc., 345 F.3d at 970.Here, the Court found, plaintiffs’ expert has not presented affirmative evidence upon which the Courtcould conclude that no discrimination exists in Minnesota’s public contracting. Id. at *18.As for the measures of availability and measurement of discrimination in both prime andsubcontracting markets, both of these practices are included in the federal regulations as part of the
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mechanisms for goal setting. Id. at *18. The Court found that it would make little sense to separateprime contractor and subcontractor availability, when DBEs will also compete for prime contractsand any success will be reflected in the recipient’s calculation of success in meeting the overall goal.
Id. at *18, quoting Northern Contracting, Inc. v. Illinois, 473 F.3d 715, 723 (7th Cir. 2007). Becausethese factors are part of the federal regulations defining state goal setting that the Eighth CircuitCourt of Appeals has already approved in assessing MnDOT’s compliance with narrow tailoring in
Sherbrooke Turf, the Court concluded these criticisms do not establish that MnDOT has violated thenarrow tailoring requirement. Id. at *18.In addition, the Court held these criticisms fail to establish that MnDOT was unreasonable inundertaking its thorough analysis and relying on its results, and consequently do not show lack ofnarrow tailoring. Id. at *18. Accordingly, the Court granted the State defendants’ motion for summaryjudgment with respect to this claim.
2. Alleged inappropriate goal setting. Plaintiffs second challenge was to the aspirational goalsMnDOT has set for DBE performance between 2009 and 2015. Id. at *19. The Court found that thegoal setting violations the plaintiffs alleged are not the types of violations that could reasonably beexpected to recur. Id. Plaintiffs raised numerous arguments regarding the data and methodology usedby MnDOT in setting its earlier goals. Id. But, plaintiffs did not dispute that every three years MnDOTconducts an entirely new analysis of discrimination in the relevant market and establishes new goals.
Id. Therefore, disputes over the data collection and calculations used to support goals that are nolonger in effect are moot. Id. Thus, the Court only considered plaintiffs’ challenges to the 2013–2015goals. Id.Plaintiffs raised the same challenges to the 2013–2015 goals as it did to MnDOT’s finding ofdiscrimination, namely that the goals rely on multiple approaches to ascertain the availability of DBEsand rely on a measurement of discrimination that accounts for both prime and subcontractingmarkets. Id. at *19. Because these challenges identify only a different interpretation of the data anddo not establish that MnDOT was unreasonable in relying on the outcome of the consultants’ studies,plaintiffs have failed to demonstrate a material issue of fact related to MnDOT’s narrow tailoring as itrelates to goal setting. Id.
3. Alleged overconcentration in the traffic control market. Plaintiffs’ final argument was thatMnDOT’s implementation of the DBE Program violates the Equal Protection Clause because MnDOThas failed to find overconcentration in the traffic control market and correct for suchoverconcentration. Id. at *20. MnDOT presented an expert report that reviewed four differentindustries into which plaintiffs’ work falls based on NAICs codes that firms conducting traffic control-type work identify themselves by. Id. After conducting a disproportionality comparison, theconsultant concluded that there was not statistically significant overconcentration of DBEs inplaintiffs’ type of work.Plaintiffs’ expert found that there is overconcentration, but relied upon six other contractors thathave previously bid on MnDOT contracts, which plaintiffs believe perform the same type of work asplaintiff. Id. at *20. But, the Court found plaintiffs have provided no authority for the proposition thatthe government must conform its implementation of the DBE Program to every individual business’self-assessment of what industry group they fall into and what other businesses are similar. Id.
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The Court held that to require the State to respond to and adjust its calculations on account of such achallenge by a single business would place an impossible burden on the government because anindividual business could always make an argument that some of the other entities in the work areathe government has grouped it into are not alike. Id. at *20. This, the Court states, would require thegovernment to run endless iterations of overconcentration analyses to satisfy each business that non-DBEs are not being unduly burdened in its self-defined group, which would be quite burdensome. Id.Because plaintiffs did not show that MnDOT’s reliance on its overconcentration analysis using NAICscodes was unreasonable or that overconcentration exists in its type of work as defined by MnDOT, ithas not established that MnDOT has violated narrow tailoring by failing to identify overconcentrationor failing to address it. Id. at *20. Therefore, the Court granted the State defendants’ motion forsummary judgment with respect to this claim.
III. Claims Under 42 U.S.C. § 1981 and 42 U.S.C. § 2000. Because the Court concluded that MnDOT’sactions are in compliance with the Federal DBE Program, its adherence to that Program cannotconstitute a basis for a violation of § 1981. Id. at *21. In addition, because the Court concluded thatplaintiffs failed to establish a violation of the Equal Protection Clause, it granted the defendants’motions for summary judgment on the 42 U.S.C. § 2000d claim.
Holding. Therefore, the Court granted the Federal Defendants’ motion for summary judgment and theStates’ defendants’ motion to dismiss/motion for summary judgment, and dismissed all the claimsasserted by the plaintiffs.
8. Dunnet Bay Construction Company v. Gary Hannig, in its official capacity as Secretary
of Transportation for the Illinois DOT and the Illinois DOT, 2014 WL 552213 (C.D. Ill.
2014), affirmed, Dunnet Bay Construction Co. v. Borggren, Illinois DOT, et al., 799 F.3d
676, 2015 WL 4934560 (7th Cir. 2015). In Dunnet Bay Construction Company v. Gary Hannig, in itsofficial capacity as Secretary of the Illinois DOT and the Illinois DOT, 2014 WL 552213 (C.D. Ill. Feb.12, 2014), plaintiff Dunnet Bay Construction Company brought a lawsuit against the IllinoisDepartment of Transportation (IDOT) and the Secretary of IDOT in his official capacity challengingthe IDOT DBE Program and its implementation of the Federal DBE Program, including an allegedunwritten “no waiver” policy, and claiming that the IDOT’s program is not narrowly tailored.
Motion to Dismiss certain claims granted. IDOT initially filed a Motion to Dismiss certain Counts ofthe Complaint. The United States District Court granted the Motion to Dismiss Counts I, II and IIIagainst IDOT primarily based on the defense of immunity under the Eleventh Amendment to theUnited States Constitution. The Opinion held that claims in Counts I and II against Secretary Hannig ofIDOT in his official capacity remained in the case.In addition, the other Counts of the Complaint that remained in the case not subject to the Motion toDismiss, sought declaratory and injunctive relief and damages based on the challenge to the IDOTDBE Program and its application by IDOT. Plaintiff Dunnet Bay alleged the IDOT DBE Program isunconstitutional based on the unwritten no-waiver policy, requiring Dunnet Bay to meet DBE goalsand denying Dunnet Bay a waiver of the goals despite its good faith efforts, and based on otherallegations. Dunnet Bay sought a declaratory judgment that IDOT’s DBE program discriminates on thebasis of race in the award of federal-aid highway construction contracts in Illinois.
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Motions for Summary Judgment. Subsequent to the Court’s Order granting the partial Motion toDismiss, Dunnet Bay filed a Motion for Summary Judgment, asserting that IDOT had departed fromthe federal regulations implementing the Federal DBE Program, that IDOT’s implementation of theFederal DBE Program was not narrowly tailored to further a compelling governmental interest, andthat therefore, the actions of IDOT could not withstand strict scrutiny. 2014 WL 552213 at * 1. IDOTalso filed a Motion for Summary Judgment, alleging that all applicable guidelines from the federalregulations were followed with respect to the IDOT DBE Program, and because IDOT is federallymandated and did not abuse its federal authority, IDOT’s DBE Program is not subject to attack. Id.IDOT further asserted in its Motion for Summary Judgment that there is no Equal Protectionviolation, claiming that neither the rejection of the bid by Dunnet Bay, nor the decision to re-bid theproject , was based upon Dunnet Bay’s race. IDOT also asserted that, because Dunnet Bay was relyingon the rights of others and was not denied equal opportunity to compete for government contracts,Dunnet Bay lacked standing to bring a claim for racial discrimination.
Factual background. Plaintiff Dunnet Bay Construction Company is owned by two white males and isengaged in the business of general highway construction. It has been qualified to work on IDOThighway construction projects. In accordance with the federal regulations, IDOT prepared andsubmitted to the USDOT for approval a DBE Program governing federally funded highwayconstruction contracts. For fiscal year 2010, IDOT established an overall aspirational DBE goal of22.77 percent for DBE participation, and it projected that 4.12 percent of the overall goal could bemet through race neutral measures and the remaining 18.65 percent would require the use of race-conscious goals. 2014 WL 552213 at *3. IDOT normally achieved somewhere between 10 and 14percent participation by DBEs. Id. The overall aspirational goal was based upon a statewide disparitystudy conducted on behalf of IDOT in 2004.Utilization goals under the IDOT DBE Program Document are determined based upon an assessmentfor the type of work, location of the work, and the availability of DBE companies to do a part of thework. Id. at *4. Each pay item for a proposed contract is analyzed to determine if there are at leasttwo ready, willing, and able DBEs to perform the pay item. Id. The capacity of the DBEs, theirwillingness to perform the work in the particular district, and their possession of the necessaryworkforce and equipment are also factors in the overall determination. Id.Initially, IDOT calculated the DBE goal for the Eisenhower Project to be 8 percent. When goals werefirst set on the Eisenhower Project, taking into account every item listed for work, the maximumpotential goal for DBE participation for the Eisenhower Project was 20.3 percent. Eventually, anoverall goal of approximately 22 percent was set. Id. at *4.At the bid opening, Dunnet Bay’s bid was the lowest received by IDOT. Its low bid was over IDOT’sestimate for the project. Dunnet Bay, in its bid, identified 8.2 percent of its bid for DBEs. The secondlow bidder projected DBE participation of 22 percent. Dunnet Bay’s DBE participation bid did notmeet the percentage participation in the bid documents, and thus IDOT considered Dunnet Bay’sgood faith efforts to meet the DBE goal. IDOT rejected Dunnet Bay’s bid determining that Dunnet Bayhad not demonstrated a good faith effort to meet the DBE goal. Id. at *9.
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The Court found that although it was the low bidder for the construction project, Dunnet Bay did notmeet the goal for participation of DBEs despite its alleged good faith efforts. IDOT contended itfollowed all applicable guidelines in handling the DBE Program, and that because it did not abuse itsfederal authority in administering the Program, the IDOT DBE Program is not subject to attack. Id. at*23. IDOT further asserted that neither rejection of Dunnet Bay’s bid nor the decision to re-bid theProject was based on its race or that of its owners, and that Dunnet Bay lacked standing to bring aclaim for racial discrimination on behalf of others (i.e., small businesses operated by white males). Id.at *23.The Court found that the federal regulations recommend a number of non-mandatory, non-exclusiveand non-exhaustive actions when considering a bidder’s good faith efforts to obtain DBEparticipation. Id. at *25. The federal regulations also provide the state DOT may consider the ability ofother bidders to meet the goal. Id.

IDOT implementing the Federal DBE Program is acting as an agent of the federal government
insulated from constitutional attack absent showing the state exceeded federal authority. TheCourt held that a state entity such as IDOT implementing a congressionally mandated program mayrely “on the federal government’s compelling interest in remedying the effects of past discriminationin the national construction market.” Id. at *26, quoting Northern Contracting Co., Inc. v. Illinois, 473F.3d 715 at 720-21 (7th Cir. 2007). In these instances, the Court stated, the state is acting as an agentof the federal government and is “insulated from this sort of constitutional attack, absent a showingthat the state exceeded its federal authority.“ Id. at *26, quoting Northern Contracting, Inc., 473 F.3d at721. The Court held that accordingly, any “challenge to a state’s application of a federally mandatedprogram must be limited to the question of whether the state exceeded its authority.“ Id. at *26,
quoting Northern Contracting, Inc., 473. F.3d at 722. Therefore, the Court identified the key issue asdetermining if IDOT exceeded its authority granted under the federal rules or if Dunnet Bay’schallenges are foreclosed by Northern Contracting. Id. at *26.The Court found that IDOT did in fact employ a thorough process before arriving at the 22 percentDBE participation goal for the Eisenhower Project. Id. at *26. The Court also concluded “because thefederal regulations do not specify a procedure for arriving at contract goals, it is not apparent howIDOT could have exceeded its federal authority. Any challenge on this factor fails under Northern
Contracting.” Id. at *26. Therefore, the Court concluded there is no basis for finding that the DBE goalwas arbitrarily set or that IDOT exceeded its federal authority with respect to this factor. Id. at *27.
The “no-waiver” policy. The Court held that there was not a no-waiver policy considering all thetestimony and factual evidence. In particular, the Court pointed out that a waiver was in fact grantedin connection with the same bid letting at issue in this case. Id at *27. The Court found that IDOTgranted a waiver of the DBE participation goal for another construction contractor on a differentcontract, but under the same bid letting involved in this matter. Id.Thus, the Court held that Dunnet Bay’s assertion that IDOT adopted a “no-waiver” policy wasunsupported and contrary to the record evidence. Id. at *27. The Court found the undisputed factsestablished that IDOT did not have a “no-waiver” policy, and that IDOT did not exceed its federalauthority because it did not adopt a “no-waiver” policy. Id. Therefore, the Court again concluded thatany challenge by Dunnet Bay on this factor failed pursuant to the Northern Contracting decision.
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IDOT’s decision to reject Dunnet Bay’s bid based on lack of good faith efforts did not exceed IDOT’s
authority under federal law. The Court found that IDOT has significant discretion under federalregulations and is often called upon to make a “judgment call” regarding the efforts of the bidder interms of establishing good faith attempt to meet the DBE goals. Id. at *28. The Court stated it wasunable to conclude that IDOT erred in determining Dunnet Bay did not make adequate good faithefforts. Id. The Court surmised that the strongest evidence that Dunnet Bay did not take all necessaryand reasonable steps to achieve the DBE goal is that its DBE participation was under 9 percent whileother bidders were able to reach the 22 percent goal. Id. Accordingly, the Court concluded that IDOT’sdecision rejecting Dunnet Bay’s bid was consistent with the regulations and did not exceed IDOT’sauthority under the federal regulations. Id.The Court also rejected Dunnet Bay’s argument that IDOT failed to provide Dunnet Bay with a writtenexplanation as to why its good faith efforts were not sufficient, and thus there were deficiencies withthe reconsideration of Dunnet Bay’s bid and efforts as required by the federal regulations. Id. at *29.The Court found it was unable to conclude that a technical violation such as to provide Dunnet Baywith a written explanation will provide any relief to Dunnet Bay. Id. Additionally, the Court found thatbecause IDOT rebid the project, Dunnet Bay was not prejudiced by any deficiencies with thereconsideration. Id.The Court emphasized that because of the decision to rebid the project, IDOT was not even requiredto hold a reconsideration hearing. Id. at *24. Because the decision on reconsideration as to good faithefforts did not exceed IDOT’s authority under federal law, the Court held Dunnet Bay’s claim failedunder the Northern Contracting decision. Id.

Dunnet Bay lacked standing to raise an equal protection claim. The Court found that Dunnet Baywas not disadvantaged in its ability to compete against a racially favored business, and neither IDOT’srejection of Dunnet Bay’s bid nor the decision to rebid was based on the race of Dunnet Bay’s ownersor any class-based animus. Id at *29. The Court stated that Dunnet Bay did not point to any otherbusiness that was given a competitive advantage because of the DBE goals. Id. Dunnet Bay did not citeany cases which involve plaintiffs that are similarly situated to it - businesses that are not at acompetitive disadvantage against minority-owned companies or DBEs - and have been determined tohave standing. Id. at *30.The Court concluded that any company similarly situated to Dunnet Bay had to meet the same DBEgoal under the contract. Id. Dunnet Bay, the Court held, was not at a competitive disadvantage and/orunable to compete equally with those given preferential treatment. Id.Dunnet Bay did not point to another contractor that did not have to meet the same requirements itdid. The Court thus concluded that Dunnet Bay lacked standing to raise an equal protection challengebecause it had not suffered a particularized injury that was caused by IDOT. Id. at *30. Dunnet Baywas not deprived of the ability to compete on an equal basis. Id. Also, based on the amount of itsprofits, Dunnet Bay did not qualify as a small business, and therefore, it lacked standing to vindicatethe rights of a hypothetical white-owned small business. Id. at *30. Because the Court found thatDunnet Bay was not denied the ability to compete on an equal footing in bidding on the contract,Dunnet Bay lacked standing to challenge the DBE Program based on the Equal Protection Clause. Id.at *30.
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Dunnet Bay did not establish equal protection violation even if it had standing. The Court held thateven if Dunnet Bay had standing to bring an equal protection claim, IDOT still is entitled to summaryjudgment. The Court stated the Supreme Court has held that the “injury in fact” in an equal protectioncase challenging a DBE Program is the denial of equal treatment resulting from the imposition of thebarrier, not the ultimate inability to obtain the benefit. Id. at *31. Dunnet Bay, the Court said, impliedthat but for the alleged “no-waiver” policy and DBE goals which were not narrowly tailored toaddress discrimination, it would have been awarded the contract. The Court again noted the recordestablished that IDOT did not have a “no-waiver” policy. Id. at *31.The Court also found that because the gravamen of equal protection lies not in the fact of deprivationof a right but in the invidious classification of persons, it does not appear Dunnet Bay can assert aviable claim. Id. at *31. The Court stated it is unaware of any authority which suggests that DunnetBay can establish an equal protection violation even if it could show that IDOT failed to comply withthe regulations relating to the DBE Program. Id. The Court said that even if IDOT did employ a “no-waiver policy,” such a policy would not constitute an equal protection violation because the federalregulations do not confer specific entitlements upon any individuals. Id. at *31.In order to support an equal protection claim, the plaintiff would have to establish it was treated lessfavorably than another entity with which it was similarly situated in all material respects. Id. at *51.Based on the record, the Court stated it could only speculate whether Dunnet Bay or another entitywould have been awarded a contract without IDOT’s DBE Program. But, the Court found it need notspeculate as to whether Dunnet Bay or another company would have been awarded the contract,because what is important for equal protection analysis is that Dunnet Bay was treated the same asother bidders. Id. at *31. Every bidder had to meet the same percentage goal for subcontracting toDBEs or make good faith efforts. Id. Because Dunnet Bay was held to the same standards as everyother bidder, it cannot establish it was the victim of discrimination pursuant to the Equal ProtectionClause. Id. Therefore, IDOT, the Court held, is entitled to summary judgment on Dunnet Bay’s claimsunder the Equal Protection Clause and under Title VI.
Conclusion. The Court concluded IDOT is entitled to summary judgment, holding Dunnet Bay lackedstanding to raise an equal protection challenge based on race, and that even if Dunnet Bay hadstanding, Dunnet Bay was unable to show that it would have been awarded the contract in theabsence of any violation. Id. at *32. Any other federal claims, the Court held, were foreclosed by the
Northern Contracting decision because there is no evidence IDOT exceeded its authority underfederal law. Id. Finally, the Court found Dunnet Bay had not established the likelihood of future harm,and thus was not entitled to injunctive relief.
9. M.K. Weeden Construction v. State of Montana, Montana Department of
Transportation, et al., 2013 WL 4774517 (D. Mont.) (September 4, 2013). This case
involved a challenge by a prime contractor, M.K. Weeden Construction, Inc. (“Weeden”)
against the State of Montana, Montana Department of Transportation and others, to the DBE
Program adopted by MDT implementing the Federal DBE Program at 49 CFR Part 26. Weeden
sought an application for Temporary Restraining Order and Preliminary Injunction against
the State of Montana and the MDT.
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Factual background and claims. Weeden was the low dollar bidder with a bid of $14,770,163.01 onthe Arrow Creek Slide Project. The project received federal funding, and as such, was required tocomply with the USDOT’s DBE Program. 2013 WL 4774517 at *1. MDT had established an overallgoal of 5.83 percent DBE participation in Montana’s highway construction projects. On the ArrowCreek Slide Project, MDT established a DBE goal of 2 percent. Id.Plaintiff Weeden, although it submitted the low dollar bid, did not meet the 2 percent DBErequirement. 2013 WL 4774517 at *1. Weeden claimed that its bid relied upon only 1.87 percent DBEsubcontractors (although the court points out that Weeden’s bid actually identified only 0.81% DBEsubcontractors). Weeden was the only bidder out of the six bidders who did not meet the 2 percentDBE goal. The other five bidders exceeded the 2 percent goal, with bids ranging from 2.19 percentDBE participation to 6.98 percent DBE participation. Id. at *2.Weeden attempted to utilize a good faith exception to the DBE requirement under the Federal DBEProgram and Montana’s DBE Program. MDT’s DBE Participation Review Committee consideredWeeden’s good faith documentation and found that Weeden’s bid was non-compliant as to the DBErequirement, and that Weeden failed to demonstrate good faith efforts to solicit DBE subcontractorparticipation in the contract. 2013 WL 4774517 at *2. Weeden appealed that decision to the MDTDBE Review Board and appeared before the Board at a hearing. The DBE Review Board affirmed theCommittee decision finding that Weeden’s bid was not in compliance with the contract DBE goal andthat Weeden had failed to make a good faith effort to comply with the goal. Id. at *2. The DBE ReviewBoard found that Weeden had received a DBE bid for traffic control, but Weeden decided to performthat work itself in order to lower its bid amount. Id. at *2. Additionally, the DBE Review Board foundthat Weeden’s mass email to 158 DBE subcontractors without any follow up was a pro forma effortnot credited by the Review Board as an active and aggressive effort to obtain DBE participation. Id.Plaintiff Weeden sought an injunction in federal district court against MDT to prevent it from lettingthe contract to another bidder. Weeden claimed that MDT’s DBE Program violated the EqualProtection Clause of the U.S. Constitution and the Montana Constitution, asserting that there was nosupporting evidence of discrimination in the Montana highway construction industry, and therefore,there was no government interest that would justify favoring DBE entities. 2013 WL 4774517 at *2.Weeden also claimed that its right to Due Process under the U.S. Constitution and MontanaConstitution had been violated. Specifically, Weeden claimed that MDT did not provide reasonablenotice of the good faith effort requirements. Id.

No proof of irreparable harm and balance of equities favor MDT. First, the Court found that Weedendid not prove for a certainty that it would suffer irreparable harm based on the Court’s conclusionthat in the past four years, Weeden had obtained six state highway construction contracts valued atapproximately $26 million, and that MDT had $50 million more in highway construction projects tobe let during the remainder of 2013 alone. 2013 WL 4774517 at *3. Thus, the Court concluded that asdemonstrated by its past performance, Weeden has the capacity to obtain other highwayconstruction contracts and thus there is little risk of irreparable injury in the event MDT awards theProject to another bidder. Id.Second, the Court found the balance of the equities did not tip in Weeden’s favor. 2013 WL 4774517at *3. Weeden had asserted that MDT and USDOT rules regarding good faith efforts to obtain DBE
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subcontractor participation are confusing, non-specific and contradictory. Id. The Court held that it isobvious the other five bidders were able to meet and exceed the 2 percent DBE requirement withoutany difficulty whatsoever. Id. The Court found that Weeden’s bid is not responsive to therequirements, therefore is not and cannot be the lowest responsible bid. Id. The balance of theequities, according to the Court, do not tilt in favor of Weeden, who did not meet the requirements ofthe contract, especially when numerous other bidders ably demonstrated an ability to meet thoserequirements. Id.
No standing. The Court also questioned whether Weeden raised any serious issues on the merits ofits equal protection claim because Weeden is a prime contractor and not a subcontractor. SinceWeeden is a prime contractor, the Court held it is clear that Weeden lacks Article III standing toassert its equal protection claim. Id. at *3. The Court held that a prime contractor, such as Weeden, isnot permitted to challenge MDT’s DBE Program as if it were a non-DBE subcontractor becauseWeeden cannot show that it was subjected to a racial or gender-based barrier in its competition forthe prime contract. Id. at *3. Because Weeden was not deprived of the ability to compete on equalfooting with the other bidders, the Court found Weeden suffered no equal protection injury and lacksstanding to assert an equal protection claim as it were a non-DBE subcontractor. Id.
Court applies AGC v. California DOT case; evidence supports narrowly tailored DBE program.Significantly, the Court found that even if Weeden had standing to present an equal protection claim,MDT presented significant evidence of underutilization of DBE’s generally, evidence that supports anarrowly tailored race and gender preference program. 2013 WL 4774517 at *4. Moreover, the Courtnoted that although Weeden points out that some business categories in Montana’s highwayconstruction industry do not have a history of discrimination (namely, the category of constructionbusinesses in contrast to the category of professional businesses), the Ninth Circuit “has recentlyrejected a similar argument requiring the evidence of discrimination in every single segment of thehighway construction industry before a preference program can be implemented.” Id., citing
Associated General Contractors v. California Dept. of Transportation, 713 F.3d 1187 (9th Cir.2013)(holding that Caltrans’ DBE program survived strict scrutiny, was narrowly tailored, did notviolate equal protection, and was supported by substantial statistical and anecdotal evidence ofdiscrimination).The Court stated that particularly relevant in this case, “the Ninth Circuit held that California’s DBEprogram need not isolate construction from engineering contracts or prime from subcontracts todetermine whether the evidence in each and every category gives rise to an inference ofdiscrimination.” Id. at 4, citing Associated General Contractors v. California DOT, 713 F.3d at 1197.Instead, according to the Court, California – and, by extension, Montana – “is entitled to look at theevidence ‘in its entirety’ to determine whether there are ‘substantial disparities in utilization ofminority firms’ practiced by some elements of the construction industry.” 2013 WL 4774517 at *4,
quoting AGC v. California DOT, 713 F.3d at 1197. The Court, also quoting the decision in AGC v.
California DOT, said: “It is enough that the anecdotal evidence supports Caltrans’ statistical datashowing a pervasive pattern of discrimination.” Id. at *4, quoting AGC v. California DOT, 713 F.3d at1197.The Court pointed out that there is no allegation that MDT has exceeded any federal requirement ordone other than complied with USDOT regulations. 2013 WL 4774517 at *4. Therefore, the Court
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concluded that given the similarities between Weeden’s claim and AGC’s equal protection claimagainst California DOT in the AGC v. California DOT case, it does not appear likely that Weeden willsucceed on the merits of its equal protection claim. Id. at *4.
Due Process claim. The Court also rejected Weeden’s bald assertion that it has a protected propertyright in the contract that has not been awarded to it where the government agency retains discretionto determine the responsiveness of the bid. The Court found that Montana law requires that an awardof a public contract for construction must be made to the lowest responsible bidder and that theapplicable Montana statute confers upon the government agency broad discretion in the award of apublic works contract. Thus, a lower bidder such as Weeden requires no vested property right in acontract until the contract has been awarded, which here obviously had not yet occurred. 2013 WL4774517 at *5. In any event, the Court noted that Weeden was granted notice, hearing and appeal forMDT’s decision denying the good faith exception to the DBE contract requirement, and therefore itdoes not appear likely that Weeden would succeed on its due process claim. Id. at *5.
Holding and Voluntary Dismissal. The Court denied plaintiff Weeden’s application for TemporaryRestraining Order and Preliminary Injunction. Subsequently, Weeden filed a Notice of VoluntaryDismissal Without Prejudice on September 10, 2013.
10. Geod Corporation v. New Jersey Transit Corporation, et al., 746 F. Supp.2d 642,
2010 WL 4193051 (D. N. J. October 19, 2010). Plaintiffs, white male owners of GeodCorporation (“Geod”), brought this action against the New Jersey Transit Corporation (“NJT”) allegingdiscriminatory practices by NJT in designing and implementing the Federal DBE Program. 746 F.Supp 2d at 644. The plaintiffs alleged that the NJT’s DBE program violated the United StatesConstitution, 42 U.S.C. § 1981, Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000(d) and statelaw. The district court previously dismissed the complaint against all Defendants except for NJT andconcluded that a genuine issue material fact existed only as to whether the method used by NJT todetermine its DBE goals during 2010 were sufficiently narrowly tailored, and thus constitutional. Id.

New Jersey Transit Program and Disparity Study. NJT relied on the analysis of consultants for theestablishment of their goals for the DBE program. The study established the effects of pastdiscrimination, the district court found, by looking at the disparity and utilization of DBEs comparedto their availability in the market. Id. at 648. The study used several data sets and averaged thefindings in order to calculate this ratio, including: (1) the New Jersey DBE vendor List; (2) a Survey ofMinority-Owned Business Enterprises (SMOBE) and a Survey of Women-Owned Enterprises(SWOBE) as determined by the U.S. Census Bureau; and (3) detailed contract files for each racialgroup. Id.The court found the study determined an average annual utilization of 23 percent for DBEs, and toexamine past discrimination, several analyses were run to measure the disparity among DBEs byrace. Id. at 648. The Study found that all but one category was underutilized among the racial andethnic groups. Id. All groups other than Asian DBEs were found to be underutilized. Id.The court held that the test utilized by the study, “conducted to establish a pattern of discriminationagainst DBEs, proved that discrimination occurred against DBEs during the pre-qualification processand in the number of contracts that are awarded to DBEs. Id. at 649. The court found that DBEs are
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more likely than non-DBEs to be pre-qualified for small construction contracts, but are less likely topre-qualify for larger construction projects. Id.For fiscal year 2010, the study consultant followed the “three-step process pursuant to USDOTregulations to establish the NJT DBE goal.” Id. at 649. First, the consultant determined “the base figurefor the relative availability of DBEs in the specific industries and geographical market from whichDBE and non-DBE contractors are drawn.” Id. In determining the base figure, the consultant (1)defined the geographic marketplace, (2) identified “the relevant industries in which NJ Transitcontracts,” and (3) calculated “the weighted availability measure.” Id. at 649.The court found that the study consultant used political jurisdictional methods and virtual methodsto pinpoint the location of contracts and/or contractors for NJT, and determined that thegeographical market place for NJT contracts included New Jersey, New York and Pennsylvania. Id. at649. The consultant used contract files obtained from NJT and data obtained from Dun & Bradstreetto identify the industries with which NJT contracts in these geographical areas. Id. The consultantthen used existing and estimated expenditures in these particular industries to determine weightscorresponding to NJT contracting patterns in the different industries for use in the availabilityanalysis. Id.The availability of DBEs was calculated by using the following data: Unified Certification ProgramBusiness Directories for the states of New Jersey, New York and Pennsylvania; NJT Vendor List; Dun& Bradstreet database; 2002 Survey of Small Business Owners; and NJT Pre-Qualification List. Id. at649-650. The availability rates were then “calculated by comparing the number of ready, willing, andable minority and women-owned firms in the defined geographic marketplace to the total number ofready, willing, and able firms in the same geographic marketplace. Id. The availability rates in eachindustry were weighed in accordance with NJT expenditures to determine a base figure. Id.Second, the consultant adjusted the base figure due to evidence of discrimination against DBE primecontractors and disparities in small purchases and construction pre-qualification. Id. at 650. Thediscrimination analysis examined discrimination in small purchases, discrimination in pre-qualification, two regression analyses, an Essex County disparity study, market discrimination, andprevious utilization. Id. at 650.The Final Recommendations Report noted that there were sizeable differences in the small purchasesawards to DBEs and non-DBEs with the awards to DBEs being significantly smaller. Id. at 650. DBEswere also found to be less likely to be pre-qualified for contracts over $1 million in comparison tosimilarly situated non-DBEs. Id. The regression analysis using the dummy variable method yielded anaverage estimate of a discriminatory effect of -28.80 percent. Id. The discrimination regressionanalysis using the residual difference method showed that on average 12.2 percent of the contractamount disparity awarded to DBEs and non-DBEs was unexplained. Id.The consultant also considered evidence of discrimination in the local market in accordance with 49CFR § 26.45(d). The Final Recommendations Report cited in the 2005 Essex County Disparity Studysuggested that discrimination in the labor market contributed to the unexplained portion of the self-employment, employment, unemployment, and wage gaps in Essex County, New Jersey. Id. at 650.
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The consultant recommended that NJT focus on increasing the number of DBE prime contractors.Because qualitative evidence is difficult to quantify, according to the consultant, only the results fromthe regression analyses were used to adjust the base goal. Id. The base goal was then adjusted from19.74 percent to 23.79 percent. Id.Third, in order to partition the DBE goal by race-neutral and race-conscious methods, the consultantanalyzed the share of all DBE contract dollars won with no goals. Id. at 650. He also performed twodifferent regression analyses: one involving predicted DBE contract dollars and DBE receipts if thegoal was set at zero. Id. at 651. The second method utilized predicted DBE contract dollars with goalsand predicted DBE contract dollars without goals to forecast how much firms with goals wouldreceive had they not included the goals. Id. The consultant averaged his results from all threemethods to conclude that the fiscal year 2010 NJT a portion of the race-neutral DBE goal should be11.94 percent and a portion of the race-conscious DBE goal should be 11.84 percent. Id. at 651.The district court applied the strict scrutiny standard of review. The district court already decided, inthe course of the motions for summary judgment, that compelling interest was satisfied as NewJersey was entitled to adopt the federal government’s compelling interest in enacting TEA-21 and itsimplementing regulations. Id. at 652, citing Geod v. N.J. Transit Corp., 678 F.Supp.2d 276, 282 (D.N.J.2009). Therefore, the court limited its analysis to whether NJT’s DBE program was narrowly tailoredto further that compelling interest in accordance with “its grant of authority under federal law.” Id. at652 citing Northern Contracting, Inc. v. Illinois Department of Transportation, 473 F.3d 715, 722 (7thCir. 2007).
Applying Northern Contracting v. Illinois. The district court clarified its prior ruling in 2009 (see 678F.Supp.2d 276) regarding summary judgment, that the court agreed with the holding in Northern
Contracting, Inc. v. Illinois, that “a challenge to a state’s application of a federally mandated programmust be limited to the question of whether the state exceeded its authority.” Id. at 652 quoting
Northern Contracting, 473 F.3d at 721. The district court in Geod followed the Seventh Circuitexplanation that when a state department of transportation is acting as an instrument of federalpolicy, a plaintiff cannot collaterally attack the federal regulations through a challenge to a state’sprogram. Id. at 652, citing Northern Contracting, 473 F.3d at 722. Therefore, the district court heldthat the inquiry is limited to the question of whether the state department of transportation“exceeded its grant of authority under federal law.” Id. at 652-653, quoting Northern Contracting, 473F.3d at 722 and citing also Tennessee Asphalt Co. v. Farris, 942 F.2d 969, 975 (6th Cir. 1991).The district court found that the holding and analysis in Northern Contracting does not contradict theEighth Circuit’s analysis in Sherbrooke Turf, Inc. v. Minnesota Department of Transportation, 345 F.3d964, 970-71 (8th Cir. 2003). Id. at 653. The court held that the Eighth Circuit’s discussion of whetherthe DBE programs as implemented by the State of Minnesota and the State of Nebraska werenarrowly tailored focused on whether the states were following the USDOT regulations. Id. at 653
citing Sherbrooke Turf, 345 F.3d 973-74. Therefore, “only when the state exceeds its federal authorityis it susceptible to an as-applied constitutional challenge.” Id. at 653 quoting Western States Paving
Co., Inc. v. Washington State Department of Transportation, 407 F.3d 983 (9th Cir. 2005)(McKay,C.J.)(concurring in part and dissenting in part) and citing South Florida Chapter of the Associated
General Contractors v. Broward County, 544 F.Supp.2d 1336, 1341 (S.D.Fla.2008).



FINAL REPORT APPENDIX B, PAGE 303

The court held the initial burden of proof falls on the government, but once the government haspresented proof that its affirmative action plan is narrowly tailored, the party challenging theaffirmative action plan bears the ultimate burden of proving that the plan is unconstitutional. Id. at653.In analyzing whether NJT’s DBE program was constitutionally defective, the district court focused onthe basis of plaintiffs’ argument that it was not narrowly tailored because it includes in the categoryof DBEs racial or ethnic groups as to which the plaintiffs alleged NJT had no evidence of pastdiscrimination. Id. at 653. The court found that most of plaintiffs’ arguments could be summarized asquestioning whether NJT presented demonstrable evidence of the availability of ready, willing andable DBEs as required by 49 CFR § 26.45. Id. The court held that NJT followed the goal setting processrequired by the federal regulations. Id. The court stated that NJT began this process with the 2002disparity study that examined past discrimination and found that all of the groups listed in theregulations were underutilized with the exception of Asians. Id. at 654. In calculating the fiscal year2010 goals, the consultant used contract files and data from Dun & Bradstreet to determine thegeographical location corresponding to NJT contracts and then further focused that information byweighting the industries according to NJT’s use. Id.The consultant used various methods to calculate the availability of DBEs, including: the UCPBusiness Directories for the states of New Jersey, New York and Pennsylvania; NJT Vendor List; Dun& Bradstreet database; 2002 Survey of Small Business Owners; and NJT Pre-Qualification List. Id. at654. The court stated that NJT only utilized one of the examples listed in 49 CFR § 26.45(c), the DBEdirectories method, in formulating the fiscal year 2010 goals. Id.The district court pointed out, however, the regulations state that the “examples are provided as astarting point for your goal setting process and that the examples are not intended as an exhaustivelist. Id. at 654, citing 46 CFR § 26.45(c). The court concluded the regulations clarify that othermethods or combinations of methods to determine a base figure may be used. Id. at 654.The court stated that NJT had used these methods in setting goals for prior years as demonstrated bythe reports for 2006 and 2009. Id. at 654. In addition, the court noted that the Seventh Circuit heldthat a custom census, the Dun & Bradstreet database, and the IDOT’s list of DBEs were an acceptablecombination of methods with which to determine the base figure for TEA-21 purposes. Id. at 654,
citing Northern Contracting, 473 F.3d at 718.The district court found that the expert witness for plaintiffs had not convinced the court that thedata were faulty, and the testimony at trial did not persuade the court that the data or regressionanalyses relied upon by NJT were unreliable or that another method would provide more accurateresults. Id. at 654-655.The court in discussing step two of the goals setting process pointed out that the data examined bythe consultant is listed in the regulations as proper evidence to be used to adjust the base figure. Id. at655, citing 49 CFR § 26.45(d). These data included evidence from disparity studies and statisticaldisparities in the ability of DBEs to get pre-qualification. Id. at 655. The consultant stated thatevidence of societal discrimination was not used to adjust the base goal and that the adjustment to
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the goal was based on the discrimination analysis, which controls for size of firm and effect of havinga DBE goal. Id. at 655.The district court then analyzed NJT’s division of the adjusted goal into race-conscious and race-neutral portions. Id. at 655. The court noted that narrowly tailoring does not require exhaustion ofevery conceivable race-neutral alternative, but instead requires serious, good faith consideration ofworkable race-neutral alternatives. Id. at 655. The court agreed with Western States Paving that only“when race-neutral efforts prove inadequate do these regulations authorize a State to resort to race-conscious measures to achieve the remainder of its DBE utilization goal.” Id. at 655, quoting Western
States Paving, 407 F.3d at 993-94.The court found that the methods utilized by NJT had been used by it on previous occasions, whichwere approved by the USDOT. Id. at 655. The methods used by NJT, the court found, also compliedwith the examples listed in 49 CFR § 26.51, including arranging solicitations, times for thepresentation of bids, quantities, specifications, and delivery schedules in ways that facilitate DBEparticipation; providing pre-qualification assistance; implementing supportive services programs;and ensuring distribution of DBE directories. Id. at 655. The court held that based on these reasonsand following the Northern Contracting, Inc. v. Illinois line of cases, NJT’s DBE program did not violatethe Constitution as it did not exceed its federal authority. Id. at 655.However, the district court also found that even under the Western States Paving Co., Inc. v.
Washington State DOT standard, the NJT program still was constitutional. Id. at 655. Although thecourt found that the appropriate inquiry is whether NJT exceeded its federal authority as detailed in
Northern Contracting, Inc. v. Illinois, the court also examined the NJT DBE program under Western
States Paving Co. v. Washington State DOT. Id. at 655-656. The court stated that under Western States
Paving, a Court must “undertake an as-applied inquiry into whether [the state’s] DBE program isnarrowly tailored.” Id. at 656, quoting Western States Paving, 407 F.3d at 997.
Applying Western States Paving. The district court then analyzed whether the NJT program wasnarrowly tailored applying Western States Paving. Under the first prong of the narrowly tailoringanalysis, a remedial program is only narrowly tailored if its application is limited to those minoritygroups that have actually suffered discrimination. Id. at 656, citing Western States Paving, 407 F.3d at998. The court acknowledged that according to the 2002 Final Report, the ratios of DBE utilization toDBE availability was 1.31. Id. at 656. However, the court found that the plaintiffs’ argument failed asthe facts in Western States Paving were distinguishable from those of NJT, because NJT did receivecomplaints, i.e., anecdotal evidence, of the lack of opportunities for Asian firms. Id. at 656. NJTemployees testified that Asian firms informally and formally complained of a lack of opportunity togrow and indicated that the DBE Program was assisting with this issue. Id. In addition, plaintiff’sexpert conceded that Asian firms have smaller average contract amounts in comparison to non-DBEfirms. Id.The plaintiff relied solely on the utilization rate as evidence that Asians are not discriminated againstin NJT contracting. Id. at 656. The court held this was insufficient to overcome the consultant’sdetermination that discrimination did exist against Asians, and thus this group was properly includedin the DBE program. Id. at 656.
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The district court rejected Plaintiffs’ argument that the first step of the narrow tailoring analysis wasnot met because NJT focuses its program on sub-contractors when NJT’s expert identified “primecontracting” as the area in which NJT procurements evidence discrimination. Id. at 656. The courtheld that narrow tailoring does not require exhaustion of every conceivable race-neutral alternativebut it does require serious, good faith consideration of workable race-neutral alternatives. Id. at 656,
citing Sherbrook Turf, 345 F.3d at 972 (quoting Grutter v. Bollinger, 539 U.S. 306, 339, (2003)). In itsefforts to implement race-neutral alternatives, the court found NJT attempted to break largercontracts up in order to make them available to smaller contractors and continues to do so whenlogistically possible and feasible to the procurement department. Id. at 656-657.The district court found NJT satisfied the third prong of the narrowly tailored analysis, the“relationship of the numerical goals to the relevant labor market.” Id. at 657. Finally, under the fourthprong, the court addressed the impact on third-parties. Id. at 657. The court noted that placing aburden on third parties is not impermissible as long as that burden is minimized. Id. at 657, citing
Western States Paving, 407 F.3d at 995. The court stated that instances will inevitably occur wherenon-DBEs will be bypassed for contracts that require DBE goals. However, TEA-21 and itsimplementing regulations contain provisions intended to minimize the burden on non-DBEs. Id. at657, citing Western States Paving, 407 F.3d at 994-995.The court pointed out the Ninth Circuit in Western States Paving found that inclusion of regulationsallowing firms that were not presumed to be DBEs to demonstrate that they were socially andeconomically disadvantaged, and thus qualified for DBE programs, as well as the net worthlimitations, were sufficient to minimize the burden on DBEs. Id. at 657, citing Western States Paving,407 F.3d at 955. The court held that the plaintiffs did not provide evidence that NJT was notcomplying with implementing regulations designed to minimize harm to third parties. Id.Therefore, even if the district court utilized the as-applied narrow tailoring inquiry set forth in
Western States Paving, NJT’s DBE program would not be found to violate the Constitution, as the courtheld it was narrowly tailored to further a compelling governmental interest. Id. at 657.
11. Geod Corporation v. New Jersey Transit Corporation, et seq. 678 F.Supp.2d 276,
2009 WL 2595607 (D.N.J. August 20, 2009). Plaintiffs Geod and its officers, who are
white males, sued the NJT and state officials seeking a declaration that NJT’s DBE
program was unconstitutional and in violation of the United States 5th and 14th
Amendment to the United States Constitution and the Constitution of the State of New
Jersey, and seeking a permanent injunction against NJT for enforcing or utilizing its DBE
program. The NJT’s DBE program was implemented in accordance with the Federal DBE
Program and TEA-21 and 49 CFR Part 26.The parties filed cross Motions for Summary Judgment. The plaintiff Geod challenged theconstitutionality of NJT’s DBE program for multiple reasons, including alleging NJT could not justifyestablishing a program using race- and sex-based preferences; the NJT’s disparity study did notprovide a sufficient factual predicate to justify the DBE Program; NJT’s statistical evidence did notestablish discrimination; NJT did not have anecdotal data evidencing a “strong basis in evidence” ofdiscrimination which justified a race- and sex-based program; NJT’s program was not narrowlytailored and over-inclusive; NJT could not show an exceedingly persuasive justification for gender
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preferences; and that NJT’s program was not narrowly tailored because race-neutral alternativesexisted. In opposition, NJT filed a Motion for Summary Judgment asserting that its DBE program wasnarrowly tailored because it fully complied with the requirements of the Federal DBE Program andTEA-21.The district court held that states and their agencies are entitled to adopt the federal governments’compelling interest in enacting TEA-21 and its implementing regulations. 2009 WL 2595607 at *4.The court stated that plaintiff’s argument that NJT cannot establish the need for its DBE program wasa “red herring, which is unsupported.” The plaintiff did not question the constitutionality of thecompelling interest of the Federal DBE Program. The court held that all states “inherit the federalgovernments’ compelling interest in establishing a DBE program.” Id.The court found that establishing a DBE program “is not contingent upon a state agencydemonstrating a need for same, as the federal government has already done so.” Id. The courtconcluded that this reasoning rendered plaintiff’s assertions that NJT’s disparity study did not havesufficient factual predicate for establishing its DBE program, and that no exceedingly persuasivejustification was found to support gender based preferences, as without merit. Id. The court held thatNJT does not need to justify establishing its DBE program, as it has already been justified by thelegislature. Id.The court noted that both plaintiff’s and defendant’s arguments were based on an alleged split in theFederal Circuit Courts of Appeal. Plaintiff Geod relies on Western States Paving Company v.
Washington State DOT, 407 F.3d 983(9th Cir. 2005) for the proposition that an as-applied challenge tothe constitutionality of a particular DBE program requires a demonstration by the recipient of federalfunds that the program is narrowly tailored. Id at *5. In contrast, the NJT relied primarily on Northern
Contracting, Inc. v. State of Illinois, 473 F.3d 715 (7th Cir. 2007) for the proposition that if a DBEprogram complies with TEA-21, it is narrowly tailored. Id.The court viewed the various Federal Circuit Court of Appeals decisions as fact specificdeterminations which have led to the parties distinguishing cases without any substantive differencein the application of law. Id.The court reviewed the decisions by the Ninth Circuit in Western States Paving and the SeventhCircuit of Northern Contracting. In Western States Paving, the district court stated that the NinthCircuit held for a DBE program to pass constitutional muster, it must be narrowly tailored;specifically, the recipient of federal funds must evidence past discrimination in the relevant market inorder to utilize race conscious DBE goals. Id. at *5. The Ninth Circuit, according to district court, madea fact specific determination as to whether the DBE program complied with TEA-21 in order to decideif the program was narrowly tailored to meet the federal regulation’s requirements. The district courtstated that the requirement that a recipient must evidence past discrimination “is nothing more thana requirement of the regulation.” Id.The court stated that the Seventh Circuit in Northern Contracting held a recipient must demonstratethat its program is narrowly tailored, and that generally a recipient is insulated from this sort ofconstitutional attack absent a showing that the state exceeded its federal authority. Id., citing
Northern Contracting, 473 F.3d at 721. The district court held that implicit in Northern Contracting is
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the fact one may challenge the constitutionality of a DBE program, as it is applied, to the extent thatthe program exceeds its federal authority. Id.The court, therefore, concluded that it must determine first whether NJT’s DBE program complieswith TEA-21, then whether NJT exceeded its federal authority in its application of its DBE program. Inother words, the district court stated it must determine whether the NJT DBE program complies withTEA-21 in order to determine whether the program, as implemented by NJT, is narrowly tailored. Id.The court pointed out that the Eighth Circuit Court of Appeals in Sherbrook Turf, Inc. v. Minnesota
DOT, 345 F.3d 964 (8th Cir. 2003) found Minnesota’s DBE program was narrowly tailored because itwas in compliance with TEA-21’s requirements. The Eighth Circuit in Sherbrook, according to thedistrict court, analyzed the application of Minnesota’s DBE program to ensure compliance with TEA-21’s requirements to ensure that the DBE program implemented by Minnesota DOT was narrowlytailored. Id. at *5.The court held that TEA-21 delegates to each state that accepts federal transportation funds theresponsibility of implementing a DBE program that comports with TEA-21. In order to comport withTEA-21, the district court stated a recipient must (1) determine an appropriate DBE participationgoal, (2) examine all evidence and evaluate whether an adjustment, if any, is needed to arrive at theirgoal, and (3) if the adjustment is based on continuing effects of past discrimination, providedemonstrable evidence that is logically and directly related to the effect for which the adjustment issought. Id. at *6, citing Western States Paving Company, 407 F.3d at 983, 988.First, the district court stated a recipient of federal funds must determine, at the local level, the figurethat would constitute an appropriate DBE involvement goal, based on their relative availability ofDBEs. Id. at *6, citing 49 CFR § 26.45(c). In this case, the court found that NJT did determine a basefigure for the relative availability of DBEs, which accounted for demonstrable evidence of localmarket conditions and was designed to be rationally related to the relative availability of DBEs. Id.The court pointed out that NJT conducted a disparity study, and the disparity study utilized NJT’s DBElists from fiscal years 1995-1999 and Census Data to determine its base DBE goal. The court notedthat the plaintiffs’ argument that the data used in the disparity study were stale was without meritand had no basis in law. The court found that the disparity study took into account the primaryindustries, primary geographic market, and race neutral alternatives, then adjusted its goal toencompass these characteristics. Id. at *6.The court stated that the use of DBE directories and Census data are what the legislature intended forstate agencies to utilize in making a base DBE goal determination. Id. Also, the court stated that“perhaps more importantly, NJT’s DBE goal was approved by the USDOT every year from 2002 until2008.” Id. at *6. Thus, the court found NJT appropriately determined their DBE availability, which wasapproved by the USDOT, pursuant to 49 CFR § 26.45(c). Id. at *6. The court held that NJTdemonstrated its overall DBE goal is based on demonstrable evidence of the availability of ready,willing, and able DBEs relative to all businesses ready, willing, and able to participate in DOT assistedcontracts and reflects its determination of the level of DBE participation it would expect absent theeffects of discrimination. Id.
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Also of significance, the court pointed out that plaintiffs did not provide any evidence that NJT did notset a DBE goal based upon 49 C.F. § 26.45(c). The court thus held that genuine issues of material factremain only as to whether a reasonable jury may find that the method used by NJT to determine itsDBE goal was sufficiently narrowly tailored. Id. at *6.The court pointed out that to determine what adjustment to make, the disparity study examinedqualitative data such as focus groups on the pre-qualification status of DBEs, working with primecontractors, securing credit, and its effect on DBE participation, as well as procurement officerinterviews to analyze, and compare and contrast their relationships with non-DBE vendors and DBEvendors. Id. at *7. This qualitative information was then compared to DBE bids and DBE goals foreach year in question. NJT’s adjustment to its DBE goal also included an analysis of the overalldisparity ratio, as well as, DBE utilization based on race, gender and ethnicity. Id. A decompositionanalysis was also performed. Id.The court concluded that NJT provided evidence that it, at a minimum, examined the current capacityof DBEs to perform work in its DOT-assisted contracting program, as measured by the volume ofwork DBEs have performed in recent years, as well as utilizing the disparity study itself. The courtpointed out there were two methods specifically approved by 49 CFR § 26.45(d). Id.The court also found that NJT took into account race neutral measures to ensure that the greatestpercentage of DBE participation was achieved through race and gender neutral means. The districtcourt concluded that “critically,” plaintiffs failed to provide evidence of another, more perfect, methodthat could have been utilized to adjust NJT’s DBE goal. Id. at *7. The court held that genuine issues ofmaterial fact remain only as to whether NJT’s adjustment to its DBE goal is sufficiently narrowlytailored and thus constitutional. Id.NJT, the court found, adjusted its DBE goal to account for the effects of past discrimination, noting thedisparity study took into account the effects of past discrimination in the pre-qualification process ofDBEs. Id. at *7. The court quoted the disparity study as stating that it found non-trivial andstatistically significant measures of discrimination in contract amounts awarded during the studyperiod. Id. at *8.The court found, however, that what was “gravely critical” about the finding of the past effects ofdiscrimination is that it only took into account six groups including American Indian, Hispanic, Asian,blacks, women and “unknown,” but did not include an analysis of past discrimination for the ethnicgroup “Iraqi,” which is now a group considered to be a DBE by the NJT. Id. Because the disparityreport included a category entitled “unknown,” the court held a genuine issue of material factremains as to whether “Iraqi” is legitimately within NJT’s defined DBE groups and whether ademonstrable finding of discrimination exists for Iraqis. Therefore, the court denied both plaintiffs’and defendants’ Motions for Summary Judgment as to the constitutionality of NJT’s DBE program.The court also held that because the law was not clearly established at the time NJT established itsDBE program to comply with TEA-21, the individual state defendants were entitled to qualifiedimmunity and their Motion for Summary Judgment as to the state officials was granted. The court, inaddition, held that plaintiff’s Title VI claims were dismissed because the individual defendants werenot recipients of federal funds, and that the NJT as an instrumentality of the State of New Jersey is
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entitled to sovereign immunity. Therefore, the court held that the plaintiff’s claims based on theviolation of 42 U.S.C. § 1983 were dismissed and NJT’s Motion for Summary Judgment was granted asto that claim.
12. South Florida Chapter of the Associated General Contractors v. Broward County,
Florida, 544 F. Supp.2d 1336 (S.D. Fla. 2008). Plaintiff, the South Florida Chapter of the
Associated General Contractors, brought suit against the Defendant, Broward County,
Florida challenging Broward County’s implementation of the Federal DBE Program and
Broward County’s issuance of contracts pursuant to the Federal DBE Program. Plaintiff
filed a Motion for a Preliminary Injunction. The court considered only the threshold
legal issue raised by plaintiff in the Motion, namely whether or not the decision in
Western States Paving Company v. Washington State Department of Transportation,
407 F.3d 983 (9th Cir. 2005) should govern the Court’s consideration of the merits of
plaintiffs’ claim. 544 F.Supp.2d at 1337. The court identified the threshold legal issue
presented as essentially, “whether compliance with the federal regulations is all that is
required of Defendant Broward County.” Id. at 1338.The Defendant County contended that as a recipient of federal funds implementing the Federal DBEProgram, all that is required of the County is to comply with the federal regulations, relying on caselaw from the Seventh Circuit in support of its position. 544 F.Supp.2d at 1338, citing Northern
Contracting v. Illinois, 473 F.3d 715 (7th Cir. 2007). The plaintiffs disagreed and contended that theCounty must take additional steps beyond those explicitly provided for in the federal regulations toensure the constitutionality of the County’s implementation of the Federal DBE Program, asadministered in the County, citing Western States Paving, 407 F.3d 983. The court found that therewas no case law on point in the Eleventh Circuit Court of Appeals. Id. at 1338.Ninth Circuit Approach: Western States. The district court analyzed the Ninth Circuit Court of Appealsapproach in Western States Paving and the Seventh Circuit approach in Milwaukee County Pavers
Association v. Fiedler, 922 F.2d 419 (7th Cir. 1991) and Northern Contracting, 473 F.3d 715. Thedistrict court in Broward County concluded that the Ninth Circuit in Western States Paving held thatwhether Washington’s DBE program is narrowly tailored to further Congress’s remedial objectivedepends upon the presence or absence of discrimination in the State’s transportation contractingindustry, and that it was error for the district court in Western States Paving to uphold Washington’sDBE program simply because the state had complied with the federal regulations. 544 F.Supp.2d at1338-1339. The district court in Broward County pointed out that the Ninth Circuit in Western StatesPaving concluded it would be necessary to undertake an as-applied inquiry into whether the state’sprogram is narrowly tailored. 544 F.Supp.2d at 1339, citing Western States Paving, 407 F.3d at 997.In a footnote, the district court in Broward County noted that the USDOT “appears not to be of onemind on this issue, however.” 544 F.Supp.2d at 1339, n. 3. The district court stated that the “UnitedStates DOT has, in analysis posted on its Web site, implicitly instructed states and localities outside ofthe Ninth Circuit to ignore the Western States Paving decision, which would tend to indicate that thisagency may not concur with the ‘opinion of the United States’ as represented in Western States.” 544F.Supp.2d at 1339, n. 3. The district court noted that the United States took the position in the
Western States Paving case that the “state would have to have evidence of past or current effects ofdiscrimination to use race-conscious goals.” 544 F.Supp.2d at 1338, quoting Western States Paving.
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The Court also pointed out that the Eighth Circuit Court of Appeals in Sherbrooke Turf, Inc. v.
Minnesota Department of Transportation, 345 F.3d 964 (8th Cir. 2003) reached a similar conclusion asin Western States Paving. 544 F.Supp.2d at 1339. The Eighth Circuit in Sherbrooke, like the court in
Western States Paving, “concluded that the federal government had delegated the task of ensuringthat the state programs are narrowly tailored, and looked to the underlying data to determinewhether those programs were, in fact, narrowly tailored, rather than simply relying on the states’compliance with the federal regulations.” 544 F.Supp.2d at 1339.Seventh Circuit Approach: Milwaukee County and Northern Contracting. The district court inBroward County next considered the Seventh Circuit approach. The Defendants in Broward Countyagreed that the County must make a local finding of discrimination for its program to beconstitutional. 544 F.Supp.2d at 1339. The County, however, took the position that it must make thisfinding through the process specified in the federal regulations, and should not be subject to a lawsuitif that process is found to be inadequate. Id. In support of this position, the County relied primarily onthe Seventh Circuit’s approach, first articulated in Milwaukee County Pavers Association v. Fiedler, 922F.2d 419 (7th Cir. 1991), then reaffirmed in Northern Contracting, 473 F.3d 715 (7th Cir. 2007). 544F.Supp.2d at 1339.Based on the Seventh Circuit approach, insofar as the state is merely doing what the statute andfederal regulations envisage and permit, the attack on the state is an impermissible collateral attackon the federal statute and regulations. 544 F.Supp.2d at 1339-1340. This approach concludes that astate’s role in the federal program is simply as an agent, and insofar “as the state is merely complyingwith federal law it is acting as the agent of the federal government and is no more subject to beingenjoined on equal protection grounds than the federal civil servants who drafted the regulations.”544 F.Supp.2d at 1340, quoting Milwaukee County Pavers, 922 F.2d at 423.The Ninth Circuit addressed the Milwaukee County Pavers case in Western States Paving, andattempted to distinguish that case, concluding that the constitutionality of the federal statute andregulations were not at issue in Milwaukee County Pavers. 544 F.Supp.2d at 1340. In 2007, theSeventh Circuit followed up the critiques made in Western States Paving in the Northern Contractingdecision. Id. The Seventh Circuit in Northern Contracting concluded that the majority in Western
States Paving misread its decision in Milwaukee County Pavers as did the Eighth Circuit Court ofAppeals in Sherbrooke. 544 F.Supp.2d at 1340, citing Northern Contracting, 473 F.3d at 722, n.5. Thedistrict court in Broward County pointed out that the Seventh Circuit in Northern Contractingemphasized again that the state DOT is acting as an instrument of federal policy, and a plaintiff cannotcollaterally attack the federal regulations through a challenge to the state DOT’s program. 544F.Supp.2d at 1340, citing Northern Contracting, 473 F.3d at 722.The district court in Broward County stated that other circuits have concurred with this approach,including the Sixth Circuit Court of Appeals decision in Tennessee Asphalt Company v. Farris, 942 F.2d969 (6th Cir. 1991). 544 F.Supp.2d at 1340. The district court in Broward County held that the TenthCircuit Court of Appeals took a similar approach in Ellis v. Skinner, 961 F.2d 912 (10th Cir. 1992). 544F.Supp.2d at 1340. The district court in Broward County held that these Circuit Courts of Appeal haveconcluded that “where a state or county fully complies with the federal regulations, it cannot beenjoined from carrying out its DBE program, because any such attack would simply constitute animproper collateral attack on the constitutionality of the regulations.” 544 F.Supp.2d at 1340-41.
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The district court in Broward County held that it agreed with the approach taken by the SeventhCircuit Court of Appeals in Milwaukee County Pavers and Northern Contracting and concluded that“the appropriate factual inquiry in the instant case is whether or not Broward County has fullycomplied with the federal regulations in implementing its DBE program.” 544 F.Supp.2d at 1341. It issignificant to note that the plaintiffs did not challenge the as-applied constitutionality of the federalregulations themselves, but rather focused their challenge on the constitutionality of BrowardCounty’s actions in carrying out the DBE program. 544 F.Supp.2d at 1341. The district court in
Broward County held that this type of challenge is “simply an impermissible collateral attack on theconstitutionality of the statute and implementing regulations.” Id.The district court concluded that it would apply the case law as set out in the Seventh Circuit Court ofAppeals and concurring circuits, and that the trial in this case would be conducted solely for thepurpose of establishing whether or not the County has complied fully with the federal regulations inimplementing its DBE program. 544 F.Supp.2d at 1341.Subsequently, there was a Stipulation of Dismissal filed by all parties in the district court, and anOrder of Dismissal was filed without a trial of the case in November 2008.
13. Northern Contracting, Inc. v. Illinois, 2005 WL 2230195 (N.D. Ill., 2005), affirmed,
473 F.3d 715 (7th Cir. 2007). This decision is the district court’s order that was affirmed
by the Seventh Circuit Court of Appeals. This decision is instructive in that it is one of the
recent cases to address the validity of the Federal DBE Program and local and state
governments’ implementation of the program as recipients of federal funds. The case also is
instructive in that the court set forth a detailed analysis of race-, ethnicity-, and gender-
neutral measures as well as evidentiary data required to satisfy constitutional scrutiny.The district court conducted a trial after denying the parties’ Motions for Summary Judgment in
Northern Contracting, Inc. v. State of Illinois, Illinois DOT, and USDOT, 2004 WL 422704 (N.D. Ill. March3, 2004), discussed infra. The following summarizes the opinion of the district court.Northern Contracting, Inc. (the “plaintiff”), an Illinois highway contractor, sued the State of Illinois,the Illinois DOT, the United States DOT, and federal and state officials seeking a declaration thatfederal statutory provisions, the federal implementing regulations (“TEA-21”), the state statuteauthorizing the DBE program, and the Illinois DBE program itself were unlawful andunconstitutional. 2005 WL 2230195 at *1 (N.D. Ill. Sept, 8, 2005).Under TEA-21, a recipient of federal funds is required to meet the “maximum feasible portion” of itsDBE goal through race-neutral means. Id. at *4 (citing regulations). If a recipient projects that itcannot meet its overall DBE goal through race-neutral means, it must establish contract goals to theextent necessary to achieve the overall DBE goal. Id. (citing regulation). [The court provided anoverview of the pertinent regulations including compliance requirements and qualifications for DBEstatus.]
Statistical evidence. To calculate its 2005 DBE participation goals, IDOT followed the two-stepprocess set forth in TEA-21: (1) calculation of a base figure for the relative availability of DBEs, and(2) consideration of a possible adjustment of the base figure to reflect the effects of the DBE program
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and the level of participation that would be expected but for the effects of past and presentdiscrimination. Id. at *6. IDOT engaged in a study to calculate its base figure and conduct a customcensus to determine whether a more reliable method of calculation existed as opposed to its previousmethod of reviewing a bidder’s list. Id.In compliance with TEA-21, IDOT used a study to evaluate the base figure using a six-part analysis:(1) the study identified the appropriate and relevant geographic market for its contracting activityand its prime contractors; (2) the study identified the relevant product markets in which IDOT and itsprime contractors contract; (3) the study sought to identify all available contractors andsubcontractors in the relevant industries within Illinois using Dun & Bradstreet’s Marketplace; (4) thestudy collected lists of DBEs from IDOT and 20 other public and private agencies; (5) the studyattempted to correct for the possibility that certain businesses listed as DBEs were no longerqualified or, alternatively, businesses not listed as DBEs but qualified as such under the federalregulations; and (6) the study attempted to correct for the possibility that not all DBE businesseswere listed in the various directories. Id. at *6-7. The study utilized a standard statistical samplingprocedure to correct for the latter two biases. Id. at *7. The study thus calculated a weighted averagebase figure of 22.77 percent. Id.IDOT then adjusted the base figure based upon two disparity studies and some reports consideringwhether the DBE availability figures were artificially low due to the effects of past discrimination. Id.at *8. One study examined disparities in earnings and business formation rates as between DBEs andtheir white male-owned counterparts. Id. Another study included a survey reporting that DBEs arerarely utilized in non-goals projects. Id.IDOT considered three reports prepared by expert witnesses. Id. at *9. The first report concluded thatminority- and women-owned businesses were underutilized relative to their capacity and that suchunderutilization was due to discrimination. Id. The second report concluded, after controlling forrelevant variables such as credit worthiness, “that minorities and women are less likely to formbusinesses, and that when they do form businesses, those businesses achieve lower earnings than didbusinesses owned by white males.” Id. The third report, again controlling for relevant variables(education, age, marital status, industry and wealth), concluded that minority- and female-ownedbusinesses’ formation rates are lower than those of their white male counterparts, and that suchbusinesses engage in a disproportionate amount of government work and contracts as a result oftheir inability to obtain private sector work. Id.IDOT also conducted a series of public hearings in which a number of DBE owners who testified thatthey “were rarely, if ever, solicited to bid on projects not subject to disadvantaged-firm hiring goals.”
Id. Additionally, witnesses identified 20 prime contractors in IDOT District 1 alone who rarely ornever solicited bids from DBEs on non-goals projects. Id. The prime contractors did not respond toIDOT’s requests for information concerning their utilization of DBEs. Id.Finally, IDOT reviewed unremediated market data from four different markets (the Illinois State TollHighway Authority, the Missouri DOT, Cook County’s public construction contracts, and a “non-goals”experiment conducted by IDOT between 2001 and 2002), and considered past utilization of DBEs onIDOT projects. Id. at *11. After analyzing all of the data, the study recommended an upwardadjustment to 27.51 percent. However, IDOT decided to maintain its figure at 22.77 percent. Id.
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IDOT’s representative testified that the DBE program was administered on a “contract-by-contractbasis.” Id. She testified that DBE goals have no effect on the award of prime contracts but thatcontracts are awarded exclusively to the “lowest responsible bidder.” IDOT also allowed contractorsto petition for a waiver of individual contract goals in certain situations (e.g., where the contractorhas been unable to meet the goal despite having made reasonable good faith efforts). Id. at *12.Between 2001 and 2004, IDOT received waiver requests on 8.53 percent of its contracts and grantedthree out of four; IDOT also provided an appeal procedure for a denial from a waiver request. Id.IDOT implemented a number of race- and gender-neutral measures both in its fiscal year 2005 planand in response to the district court’s earlier summary judgment order, including:
1. A “prompt payment provision” in its contracts, requiring that subcontractors be paidpromptly after they complete their work, and prohibiting prime contractors fromdelaying such payments;
2. An extensive outreach program seeking to attract and assist DBE and other small firmsenter and achieve success in the industry (including retaining a network of consultantsto provide management, technical and financial assistance to small businesses, andsponsoring networking sessions throughout the state to acquaint small firms with largercontractors and to encourage the involvement of small firms in major constructionprojects);
3. Reviewing the criteria for prequalification to reduce any unnecessary burdens;
4. “Unbundling” large contracts; and
5. Allocating some contracts for bidding only by firms meeting the SBA’s definition of smallbusinesses.
Id. (internal citations omitted). IDOT was also in the process of implementing bonding and financinginitiatives to assist emerging contractors obtain guaranteed bonding and lines of credit, andestablishing a mentor-protégé program. Id.The court found that IDOT attempted to achieve the “maximum feasible portion” of its overall DBEgoal through race- and gender-neutral measures. Id. at *13. The court found that IDOT determinedthat race- and gender-neutral measures would account for 6.43 percent of its DBE goal, leaving 16.34percent to be reached using race- and gender-conscious measures. Id.
Anecdotal evidence. A number of DBE owners testified to instances of perceived discrimination andto the barriers they face. Id. The DBE owners also testified to difficulties in obtaining work in theprivate sector and “unanimously reported that they were rarely invited to bid on such contracts.” Id.The DBE owners testified to a reluctance to submit unsolicited bids due to the expense involved andidentified specific firms that solicited bids from DBEs for goals projects but not for non-goals projects.
Id. A number of the witnesses also testified to specific instances of discrimination in bidding, onspecific contracts, and in the financing and insurance markets. Id. at *13-14. One witnessacknowledged that all small firms face difficulties in the financing and insurance markets, but
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testified that it is especially burdensome for DBEs who “frequently are forced to pay higher insurancerates due to racial and gender discrimination.” Id. at *14. The DBE witnesses also testified they haveobstacles in obtaining prompt payment. Id.The plaintiff called a number of non-DBE business owners who unanimously testified that they solicitbusiness equally from DBEs and non-DBEs on non-goals projects. Id. Some non-DBE firm ownerstestified that they solicit bids from DBEs on a goals project for work they would otherwise completethemselves absent the goals; others testified that they “occasionally award work to a DBE that wasnot the low bidder in order to avoid scrutiny from IDOT.” Id. A number of non-DBE firm ownersaccused of failing to solicit bids from DBEs on non-goals projects testified and denied the allegations.
Id. at *15.
Strict scrutiny. The court applied strict scrutiny to the program as a whole (including the gender-based preferences). Id. at *16. The court, however, set forth a different burden of proof, finding thatthe government must demonstrate identified discrimination with specificity and must have a “‘strongbasis in evidence’ to conclude that remedial action was necessary, before it embarks on an affirmativeaction program … If the government makes such a showing, the party challenging the affirmativeaction plan bears the ‘ultimate burden’ of demonstrating the unconstitutionality of the program.” Id.The court held that challenging party’s burden “can only be met by presenting credible evidence torebut the government’s proffered data.” Id. at *17.To satisfy strict scrutiny, the court found that IDOT did not need to demonstrate an independentcompelling interest; however, as part of the narrowly tailored prong, IDOT needed to show “thatthere is a demonstrable need for the implementation of the Federal DBE Program within itsjurisdiction.” Id. at *16.The court found that IDOT presented “an abundance” of evidence documenting the disparitiesbetween DBEs and non-DBEs in the construction industry. Id. at *17. The plaintiff argued that thestudy was “erroneous because it failed to limit its DBE availability figures to those firms … registeredand pre-qualified with IDOT.” Id. The plaintiff also alleged the calculations of the DBE utilization ratewere incorrect because the data included IDOT subcontracts and prime contracts, despite the factthat the latter are awarded to the lowest bidder as a matter of law. Id. Accordingly, the plaintiffalleged that IDOT’s calculation of DBE availability and utilization rates was incorrect. Id.The court found that other jurisdictions had utilized the custom census approach without successfulchallenge. Id. at *18. Additionally, the court found “that the remedial nature of the federal statutescounsels for the casting of a broader net when measuring DBE availability.” Id. at *19. The court foundthat IDOT presented “an array of statistical studies concluding that DBEs face disproportionatehurdles in the credit, insurance, and bonding markets.” Id. at *21. The court also found that thestatistical studies were consistent with the anecdotal evidence. Id. The court did find, however, that“there was no evidence of even a single instance in which a prime contractor failed to award a job to aDBE that offered the low bid. This … is [also] supported by the statistical data … which shows that atleast at the level of subcontracting, DBEs are generally utilized at a rate in line with their ability.” Id.at *21, n. 31. Additionally, IDOT did not verify the anecdotal testimony of DBE firm owners whotestified to barriers in financing and bonding. However, the court found that such verification wasunnecessary. Id. at *21, n. 32.
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The court further found:That such discrimination indirectly affects the ability of DBEs to compete for primecontracts, despite the fact that they are awarded solely on the basis of low bid, cannotbe doubted: ‘[E]xperience and size are not race- and gender-neutral variables …[DBE] construction firms are generally smaller and less experienced because ofindustry discrimination.’
Id. at *21, citing Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d 950 (10th Cir.2003).The parties stipulated to the fact that DBE utilization goals exceed DBE availability for 2003 and2004. Id. at *22. IDOT alleged, and the court so found, that the high utilization on goals projects wasdue to the success of the DBE program, and not to an absence of discrimination. Id. The court foundthat the statistical disparities coupled with the anecdotal evidence indicated that IDOT’s fiscal year2005 goal was a “‘plausible lower-bound estimate’ of DBE participation in the absence ofdiscrimination.” Id. The court found that the plaintiff did not present persuasive evidence tocontradict or explain IDOT’s data. Id.The plaintiff argued that even if accepted at face value, IDOT’s marketplace data did not support theimposition of race- and gender-conscious remedies because there was no evidence of directdiscrimination by prime contractors. Id. The court found first that IDOT’s indirect evidence ofdiscrimination in the bonding, financing, and insurance markets was sufficient to establish acompelling purpose. Id. Second, the court found:[M]ore importantly, plaintiff fails to acknowledge that, in enacting its DBE program, IDOT acted not toremedy its own prior discriminatory practices, but pursuant to federal law, which both authorizedand required IDOT to remediate the effects of private discrimination on federally-funded highwaycontracts. This is a fundamental distinction … [A] state or local government need not independentlyidentify a compelling interest when its actions come in the course of enforcing a federal statute.
Id. at *23. The court distinguished Builders Ass’n of Greater Chicago v. County of Cook, 123 F. Supp.2d1087 (N.D. Ill. 2000), aff’d 256 F.3d 642 (7th Cir. 2001), noting that the program in that case was notfederally-funded. Id. at *23, n. 34.The court also found that “IDOT has done its best to maximize the portion of its DBE goal” throughrace- and gender-neutral measures, including anti-discrimination enforcement and small businessinitiatives. Id. at *24. The anti-discrimination efforts included: an internet website where a DBE canfile an administrative complaint if it believes that a prime contractor is discriminating on the basis ofrace or gender in the award of sub-contracts; and requiring contractors seeking prequalification tomaintain and produce solicitation records on all projects, both public and private, with and withoutgoals, as well as records of the bids received and accepted. Id. The small business initiative included:“unbundling” large contracts; allocating some contracts for bidding only by firms meeting the SBA’sdefinition of small businesses; a “prompt payment provision” in its contracts, requiring thatsubcontractors be paid promptly after they complete their work, and prohibiting prime contractorsfrom delaying such payments; and an extensive outreach program seeking to attract and assist DBE
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and other small firms enter and achieve success in the industry (including retaining a network ofconsultants to provide management, technical and financial assistance to small businesses, andsponsoring networking sessions throughout the state to acquaint small firms with larger contractorsand to encourage the involvement of small firms in major construction projects). Id.The court found “[s]ignificantly, plaintiff did not question the efficacy or sincerity of these race- andgender-neutral measures.” Id. at *25. Additionally, the court found the DBE program had significantflexibility in that utilized contract-by-contract goal setting (without a fixed DBE participationminimum) and contained waiver provisions. Id. The court found that IDOT approved 70 percent ofwaiver requests although waivers were requested on only 8 percent of all contracts. Id., citing
Adarand Constructors, Inc. v. Slater “Adarand VII”, 228 F.3d 1147, 1177 (10th Cir. 2000) (citing for theproposition that flexibility and waiver are critically important).The court held that IDOT’s DBE plan was narrowly tailored to the goal of remedying the effects ofracial and gender discrimination in the construction industry, and was therefore constitutional.
14. Northern Contracting, Inc. v. State of Illinois, Illinois DOT, and USDOT, 2004 WL
422704 (N.D. Ill. March 3, 2004). This is the earlier decision in Northern Contracting,
Inc., 2005 WL 2230195 (N.D. Ill. Sept. 8, 2005), see above, which resulted in the remand
of the case to consider the implementation of the Federal DBE Program by the IDOT.
This case involves the challenge to the Federal DBE Program. The plaintiff contractor
sued the IDOT and the USDOT challenging the facial constitutionality of the Federal
DBE Program (TEA-21 and 49 CFR Part 26) as well as the implementation of the Federal
Program by the IDOT (i.e., the IDOT DBE Program). The court held valid the Federal DBE
Program, finding there is a compelling governmental interest and the federal program
is narrowly tailored. The court also held there are issues of fact regarding whether
IDOT’s DBE Program is narrowly tailored to achieve the federal government’s
compelling interest. The court denied the Motions for Summary Judgment filed by the
plaintiff and by IDOT, finding there were issues of material fact relating to IDOT’s
implementation of the Federal DBE Program.The court in Northern Contracting, held that there is an identified compelling governmental interestfor implementing the Federal DBE Program and that the Federal DBE Program is narrowly tailored tofurther that interest. Therefore, the court granted the Federal defendants’ Motion for SummaryJudgment challenging the validity of the Federal DBE Program. In this connection, the district courtfollowed the decisions and analysis in Sherbrooke Turf, Inc. v. Minnesota Department of
Transportation, 345 F.3d 964 (8th Cir. 2003) and Adarand Constructors, Inc. v. Slater, 228 F.3d 1147(10th Cir. 2000) (“Adarand VII”), cert. granted then dismissed as improvidently granted, 532 U.S. 941,534 U.S. 103 (2001). The court held, like these two Courts of Appeals that have addressed this issue,that Congress had a strong basis in evidence to conclude that the DBE Program was necessary toredress private discrimination in federally-assisted highway subcontracting. The court agreed withthe Adarand VII and Sherbrooke Turf courts that the evidence presented to Congress is sufficient toestablish a compelling governmental interest, and that the contractors had not met their burden ofintroducing credible particularized evidence to rebut the Government’s initial showing of theexistence of a compelling interest in remedying the nationwide effects of past and present
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discrimination in the federal construction procurement subcontracting market. 2004 WL422704 at*34, citing Adarand VII, 228 F.3d at 1175.In addition, the court analyzed the second prong of the strict scrutiny test, whether the governmentprovided sufficient evidence that its program is narrowly tailored. In making this determination, thecourt looked at several factors, such as the efficacy of alternative remedies; the flexibility andduration of the race-conscious remedies, including the availability of waiver provisions; therelationships between the numerical goals and relevant labor market; the impact of the remedy onthird parties; and whether the program is over-or-under-inclusive. The narrow tailoring analysiswith regard to the as-applied challenge focused on IDOT’s implementation of the Federal DBEProgram.First, the court held that the Federal DBE Program does not mandate the use of race-consciousmeasures by recipients of federal dollars, but in fact requires only that the goal reflect the recipient’sdetermination of the level of DBE participation it would expect absent the effects of thediscrimination. 49 CFR § 26.45(b). The court recognized, as found in the Sherbrooke Turf and Adarand
VII cases, that the Federal Regulations place strong emphasis on the use of race-neutral means toincrease minority business participation in government contracting, that although narrow tailoringdoes not require exhaustion of every conceivable race-neutral alternative, it does require “serious,good faith consideration of workable race-neutral alternatives.” 2004 WL422704 at *36, citing and
quoting Sherbrooke Turf, 345 F.3d at 972, quoting Grutter v. Bollinger, 539 U.S. 306 (2003). The courtheld that the Federal regulations, which prohibit the use of quotas and severely limit the use of set-asides, meet this requirement. The court agreed with the Adarand VII and Sherbrooke Turf courts thatthe Federal DBE Program does require recipients to make a serious good faith consideration ofworkable race-neutral alternatives before turning to race-conscious measures.Second, the court found that because the Federal DBE Program is subject to periodic reauthorization,and requires recipients of Federal dollars to review their programs annually, the Federal DBE schemeis appropriately limited to last no longer than necessary.Third, the court held that the Federal DBE Program is flexible for many reasons, including that thepresumption that women and minority are socially disadvantaged is deemed rebutted if anindividual’s personal net worth exceeds $750,000.00, and a firm owned by individual who is notpresumptively disadvantaged may nevertheless qualify for such status if the firm can demonstratethat its owners are socially and economically disadvantaged. 49 CFR § 26.67(b)(1)(d). The courtfound other aspects of the Federal Regulations provide ample flexibility, including recipients mayobtain waivers or exemptions from any requirements. Recipients are not required to set a contractgoal on every USDOT-assisted contract. If a recipient estimates that it can meet the entirety of itsoverall goals for a given year through race-neutral means, it must implement the Program withoutsetting contract goals during the year. If during the course of any year in which it is using contractgoals a recipient determines that it will exceed its overall goals, it must adjust the use of race-conscious contract goals accordingly. 49 CFR § 26.51(e)(f). Recipients also administering a DBEProgram in good faith cannot be penalized for failing to meet their DBE goals, and a recipient mayterminate its DBE Program if it meets its annual overall goal through race-neutral means for twoconsecutive years. 49 CFR § 26.51(f). Further, a recipient may award a contract to a bidder/offerorthat does not meet the DBE Participation goals so long as the bidder has made adequate good faith
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efforts to meet the goals. 49 CFR § 26.53(a)(2). The regulations also prohibit the use of quotas. 49CFR § 26.43.Fourth, the court agreed with the Sherbrooke Turf court’s assessment that the Federal DBE Programrequires recipients to base DBE goals on the number of ready, willing and able disadvantagedbusiness in the local market, and that this exercise requires recipients to establish realistic goals forDBE participation in the relevant labor markets.Fifth, the court found that the DBE Program does not impose an unreasonable burden on thirdparties, including non-DBE subcontractors and taxpayers. The court found that the Federal DBEProgram is a limited and properly tailored remedy to cure the effects of prior discrimination, asharing of the burden by parties such as non-DBEs is not impermissible.Finally, the court found that the Federal DBE Program was not over-inclusive because the regulationsdo not provide that every women and every member of a minority group is disadvantaged.Preferences are limited to small businesses with a specific average annual gross receipts over threefiscal years of $16.6 million or less (at the time of this decision), and businesses whose owners’personal net worth exceed $750,000.00 are excluded. 49 CFR § 26.67(b)(1). In addition, a firm ownedby a white male may qualify as socially and economically disadvantaged. 49 CFR § 26.67(d).The court analyzed the constitutionality of the IDOT DBE Program. The court adopted the reasoningof the Eighth Circuit in Sherbrooke Turf, that a recipient’s implementation of the Federal DBEProgram must be analyzed under the narrow tailoring analysis but not the compelling interestinquiry. Therefore, the court agreed with Sherbrooke Turf that a recipient need not establish a distinctcompelling interest before implementing the Federal DBE Program, but did conclude that arecipient’s implementation of the Federal DBE Program must be narrowly tailored. The court foundthat issues of fact remain in terms of the validity of the IDOT’s DBE Program as implemented in termsof whether it was narrowly tailored to achieve the Federal Government’s compelling interest. Thecourt, therefore, denied the contractor plaintiff’s Motion for Summary Judgment and the IllinoisDOT’s Motion for Summary Judgment.
15. Klaver Construction, Inc. v. Kansas DOT, 211 F. Supp.2d 1296 (D. Kan. 2002). This is
another case that involved a challenge to the USDOT Regulations that implement TEA-
21 (49 CFR Part 26), in which the plaintiff contractor sought to enjoin the Kansas
Department of Transportation (“DOT”) from enforcing its DBE program on the grounds
that it violates the Equal Protection Clause under the Fourteenth Amendment. This
case involves a direct constitutional challenge to racial and gender preferences in
federally-funded state highway contracts. This case concerned the constitutionality of
the Kansas DOT’s implementation of the Federal DBE Program, and the
constitutionality of the gender-based policies of the federal government and the race-
and gender-based policies of the Kansas DOT. The court granted the federal and state
defendants’ (USDOT and Kansas DOT) Motions to Dismiss based on lack of standing.
The court held the contractor could not show the specific aspects of the DBE Program
that it contends are unconstitutional have caused its alleged injuries.
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16. Sherbrooke Turf, Inc. v. Minnesota DOT, 2001 WL 1502841, No. 00-CV-1026 (D.
Minn. 2001) (unpublished opinion), affirmed 345 F.3d 964 (8th Cir. 2003). Sherbrooke
involved a landscaping service contractor owned and operated by Caucasian males. The
contractor sued the Minnesota DOT claiming the Federal DBE provisions of the TEA-21 are
unconstitutional. Sherbrooke challenged the “federal affirmative action programs,” the USDOT
implementing regulations, and the Minnesota DOT’s participation in the DBE Program. The
USDOT and the FHWA intervened as Federal defendants in the case. Sherbrooke, 2001 WL
1502841 at *1.The United States District Court in Sherbrooke relied substantially on the Tenth Circuit Court ofAppeals decision in Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10th Cir. 2000), in holding thatthe Federal DBE Program is constitutional. The district court addressed the issue of “randominclusion” of various groups as being within the Program in connection with whether the Federal DBEProgram is “narrowly tailored.” The court held that Congress cannot enact a national program toremedy discrimination without recognizing classes of people whose history has shown them to besubject to discrimination and allowing states to include those people in its DBE Program.The court held that the Federal DBE Program attempts to avoid the “potentially invidious effects ofproviding blanket benefits to minorities” in part,by restricting a state’s DBE preference to identified groups actually appearing in thetarget state. In practice, this means Minnesota can only certify members of one oranother group as potential DBEs if they are present in the local market. Thisminimizes the chance that individuals — simply on the basis of their birth — willbenefit from Minnesota’s DBE program. If a group is not present in the local market,or if they are found in such small numbers that they cannot be expected to be able toparticipate in the kinds of construction work TEA-21 covers, that group will not beincluded in the accounting used to set Minnesota’s overall DBE contracting goal.
Sherbrooke, 2001 WL 1502841 at *10 (D. Minn.).The court rejected plaintiff’s claim that the Minnesota DOT must independently demonstrate how itsprogram comports with Croson’s strict scrutiny standard. The court held that the “Constitution callsout for different requirements when a state implements a federal affirmative action program, asopposed to those occasions when a state or locality initiates the Program.” Id. at *11 (emphasisadded). The court in a footnote ruled that TEA-21, being a federal program, “relieves the state of anyburden to independently carry the strict scrutiny burden.” Id. at *11 n. 3. The court held states thatestablish DBE programs under TEA-21 and 49 CFR Part 26 are implementing a Congressionally-required program and not establishing a local one. As such, the court concluded that the state neednot independently prove its DBE program meets the strict scrutiny standard. Id.
17. Gross Seed Co. v. Nebraska Department of Roads, Civil Action File No. 4:00CV3073
(D. Neb. May 6, 2002), affirmed 345 F.3d 964 (8th Cir. 2003). The United States District
Court for the District of Nebraska held in Gross Seed Co. v. Nebraska (with the USDOT and
FHWA as Interveners), that the Federal DBE Program (codified at 49 CFR Part 26) is
constitutional. The court also held that the Nebraska Department of Roads (“Nebraska DOR”)
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DBE Program adopted and implemented solely to comply with the Federal DBE Program is
“approved” by the court because the court found that 49 CFR Part 26 and TEA-21 were
constitutional.The court concluded, similar to the court in Sherbrooke Turf, that the State of Nebraska did not needto independently establish that its program met the strict scrutiny requirement because the FederalDBE Program satisfied that requirement, and was therefore constitutional. The court did not engagein a thorough analysis or evaluation of the Nebraska DOR Program or its implementation of theFederal DBE Program. The court points out that the Nebraska DOR Program is adopted in compliancewith the Federal DBE Program, and that the USDOT approved the use of Nebraska DOR’s proposedDBE goals for fiscal year 2001, pending completion of USDOT’s review of those goals. Significantly,however, the court in its findings does note that the Nebraska DOR established its overall goals forfiscal year 2001 based upon an independent availability/disparity study.The court upheld the constitutionality of the Federal DBE Program by finding the evidence presentedby the federal government and the history of the federal legislation are sufficient to demonstrate thatpast discrimination does exist “in the construction industry” and that racial and genderdiscrimination “within the construction industry” is sufficient to demonstrate a compelling interest inindividual areas, such as highway construction. The court held that the Federal DBE Program wassufficiently “narrowly tailored” to satisfy a strict scrutiny analysis based again on the evidencesubmitted by the federal government as to the Federal DBE Program.
G. Recent Decisions and Authorities Involving Federal Procurement That
May Impact DBE and MBE/WBE Programs
1. Rothe Development, Inc. v. U.S. Dept. of Defense, U.S. Small Business
Administration, et al., 836 F3d 57, 2016 WL 4719049 (D.C. Cir. 2016), cert. denied, 2017
WL 1375832 (2017), affirming on other grounds, Rothe Development, Inc. v. U.S. Dept.
of Defense, U.S. Small Business Administration, et al., 107 F.Supp. 3d 183 (D.D.C. 2015).
In a split decision, the majority of a three judge panel of the United States Court of Appeals for
the District of Columbia Circuit upheld the constitutionality of section 8(a) of the Small
Business Act, which was challenged by Plaintiff-Appellant Rothe Development Inc. (Rothe).
Rothe alleged that the statutory basis of the United States Small Business Administration’s
8(a) business development program (codified at 15 U.S.C. § 637), violated its right to equal
protection under the Due Process Clause of the Fifth Amendment. 836 F.3d 57, 2016 WL
4719049, at *1. Rothe contends the statute contains a racial classification that presumes
certain racial minorities are eligible for the program. Id. The court held, however, that
Congress considered and rejected statutory language that included a racial presumption. Id.
Congress, according to the court, chose instead to hinge participation in the program on the
facially race-neutral criterion of social disadvantage, which it defined as having suffered
racial, ethnic, or cultural bias. Id.The challenged statute authorizes the Small Business Administration (SBA) to enter into contractswith other federal agencies, which the SBA then subcontracts to eligible small businesses thatcompete for the subcontracts in a sheltered market. Id *1. Businesses owned by “socially andeconomically disadvantaged” individuals are eligible to participate in the 8(a) program. Id. The
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statute defines socially disadvantaged individuals as persons “who have been subjected to racial orethnic prejudice or cultural bias because of their identity as a member of a group without regard totheir individual qualities.” Id., quoting 15 U.S.C. § 627(a)(5).
The Section 8(a) statute is race-neutral. The court rejected Rothe’s allegations, finding instead thatthe provisions of the Small Business Act that Rothe challenges do not on their face classify individualsby race. Id *1. The court stated that Section 8(a) uses facially race-neutral terms of eligibility toidentify individual victims of discrimination, prejudice, or bias, without presuming that members ofcertain racial, ethnic, or cultural groups qualify as such. Id. The court said that makes this statutedifferent from other statutes, which expressly limit participation in contracting programs to racial orethnic minorities or specifically direct third parties to presume that members of certain racial orethnic groups, or minorities generally, are eligible. Id.In contrast to the statute, the court found that the SBA’s regulation implementing the 8(a) programdoes contain a racial classification in the form of a presumption that an individual who is a member ofone of five designated racial groups is socially disadvantaged. Id at *2, citing 13 C.F.R. § 124.103(b).This case, the court held, does not permit it to decide whether the race-based regulatory presumptionis constitutionally sound, because Rothe has elected to challenge only the statute. Id. Rothe’sdefinition of the racial classification it attacks in this case, according to the court, does not include theSBA’s regulation. Id.Because the court held the statute, unlike the regulation, lacks a racial classification, and becauseRothe has not alleged that the statute is otherwise subject to strict scrutiny, the court appliedrational-basis review. Id at *2. The court stated the statute “readily survives” the rational basisscrutiny standards. Id. at *2. The court, therefore, affirmed the judgment of the district court grantingsummary judgment to the SBA and the Department of Defense, albeit on different grounds. Id.Thus, the court held the central question on appeal is whether Section 8(a) warrants strict judicialscrutiny, which the court noted the parties and the district court believe that it did. Id. at *2. Rothe,the court said, advanced only the theory that the statute, on its face, Section 8(a) of the Small BusinessAct, contains a racial classification. Id. at *2.The court found that the definition of the term “socially disadvantaged” does not contain a racialclassification because it does not distribute burdens or benefits on the basis of individualclassifications, it is race-neutral on its face, and it speaks of individual victims of discrimination. Id. at*3. On its face, the court stated the term envisions an individual-based approach that focuses onexperience rather than on a group characteristic, and the statute recognizes that not all members of aminority group have necessarily been subjected to racial or ethnic prejudice or cultural bias. Id. Thecourt said that the statute definition of the term “social disadvantaged” does not provide forpreferential treatment based on an applicant’s race, but rather on an individual applicant’sexperience of discrimination. Id. at *3.The court distinguished cases involving situations in which disadvantaged non-minority applicantscould not participate, but the court said the plain terms of the statute permit individuals in any raceto be considered “socially disadvantaged.” Id. at *3. The court noted its key point is that the statute iseasily read not to require any group-based racial or ethnic classification, stating the statute defines
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socially disadvantaged individuals as those individuals who have been subjected to racial or ethnicprejudice or cultural bias, not those individuals who are members or groups that have been subjectedto prejudice or bias. Id.The court pointed out that the SBA’s implementation of the statute’s definition may be based on aracial classification if the regulations carry it out in a manner that gives preference based on raceinstead of individual experience. Id. at *4. But, the court found, Rothe has expressly disclaimed anychallenge to the SBA’s implementation of the statute, and as a result, the only question before them iswhether the statute itself classifies based on race, which the court held makes no such classification.
Id. at *4. The court determined the statutory language does not create a presumption that a memberof a particular racial or ethnic group is necessarily socially disadvantaged, nor that a white person isnot. Id. at *5.The definition of social disadvantage, according to the court, does not amount to a racialclassification, for it ultimately turns on a business owner’s experience of discrimination. Id at *6. Thestatute does not instruct the agency to limit the field to certain racial groups, or to racial groups ingeneral, nor does it tell the agency to presume that anyone who is a member of any particular groupis, by that membership alone, socially disadvantaged. Id.The court noted that the Supreme Court and this court’s discussions of the 8(a) program haveidentified the regulations, not the statute, as the source of its racial presumption. Id at *8. The courtdistinguished Section 8(d) of the Small Business Act as containing a race-based presumption, butfound in the 8(a) program the Supreme Court has explained that the agency (not Congress) presumesthat certain racial groups are socially disadvantaged. Id. at *7.
The SBA statute does not trigger strict scrutiny. The court held that the statute does not trigger strictscrutiny because it is race-neutral. Id. at *10. The court pointed out that Rothe does not argue that thestatute could be subjected to strict scrutiny, even if it is facially neutral, on the basis that Congressenacted it with a discriminatory purpose. Id. at *9. In the absence of such a claim by Rothe, the courtdetermined it would not subject a facially race-neutral statute to strict scrutiny. Id. The foreseeabilityof racially disparate impact, without invidious purpose, the court stated, does not trigger strictconstitutional scrutiny. Id.Because the statute does not trigger strict scrutiny, the court found that it need not and does notdecide whether the district court correctly concluded that the statute is narrowly tailored to meet acompelling interest. Id. at *10. Instead, the court considered whether the statute is supported by arational basis. Id. The court held that it plainly is supported by a rational basis, because it bears arational relation to some legitimate end. Id. at *10.The statute, the court stated, aims to remedy the effects of prejudice and bias that impede businessformation and development and suppress fair competition for government contracts. Id.Counteracting discrimination, the court found, is a legitimate interest, and in certain circumstancesqualifies as compelling. Id. at *11. The statutory scheme, the court said, is rationally related to thatend. Id.
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The court declined to review the district court’s admissibility determinations as to the expertwitnesses because it stated that it would affirm the district court’s grant of summary judgment even ifthe district court abused its discretion in making those determinations. Id. at *11. The court noted theexpert witness testimony is not necessary to, nor in conflict with, its conclusion that Section 8(a) issubject to and survives rational-basis review. Id.

Other issues. The court declined to review the district court’s admissibility determinations as to theexpert witnesses because it stated that it would affirm the district court’s grant of summary judgmenteven if the district court abused its discretion in making those determinations. Id. at *11. The courtnoted the expert witness testimony is not necessary to, nor in conflict with, its conclusion that Section8(a) is subject to and survives rational-basis review. Id.In addition, the court rejected Rothe’s contention that Section 8(a) is an unconstitutional delegationof legislative power. Id. at *11. Because the argument is premised on the idea that Congress created aracial classification, which the court has held it did not, Rothe’s alternative argument on delegationalso fails. Id.

Dissenting Opinion. There was a dissenting opinion by one of the three members of the court. Thedissenting judge stated in her view that the provisions of the Small Business Act at issue are notfacially race-neutral, but contain a racial classification. Id. at *12. The dissenting judge said that theact provides members of certain racial groups an advantage in qualifying for Section 8(a)’s contractpreference by virtue of their race. Id. at *13.The dissenting opinion pointed out that all the parties and the district court found that strict scrutinyshould be applied in determining whether the Section 8(a) program violates Rothe’s right to equalprotection of the laws. Id. at *16. In the view of the dissenting opinion the statutory language includesa racial classification, and therefore, the statute should be subject to strict scrutiny. Id. at *22.
2. Rothe Development Corp. v. U.S. Dept. of Defense, et al., 545 F.3d 1023 (Fed. Cir.
2008). Although this case does not involve the Federal DBE Program (49 CFR Part 26), it
is an analogous case that may impact the legal analysis and law related to the validity
of programs implemented by recipients of federal funds, including the Federal DBE
Program. Additionally, it underscores the requirement that race-, ethnic- and gender-
based programs of any nature must be supported by substantial evidence. In Rothe, an
unsuccessful bidder on a federal defense contract brought suit alleging that the
application of an evaluation preference, pursuant to a federal statute, to a small
disadvantaged business (SDB) to whom a contract was awarded, violated the Equal
Protection clause of the U.S. Constitution. The federal statute challenged is Section
1207 of the National Defense Authorization Act of 1987 and as reauthorized in 2003.
The statute provides a goal that 5 percent of the total dollar amount of defense
contracts for each fiscal year would be awarded to small businesses owned and
controlled by socially and economically disadvantages individuals. 10 U.S.C. § 2323.
Congress authorized the Department of Defense (“DOD”) to adjust bids submitted by
non-socially and economically disadvantaged firms upwards by 10 percent (the “Price
Evaluation Adjustment Program” or “PEA”).
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The district court held the federal statute, as reauthorized in 2003, was constitutional on its face. Thecourt held the 5 percent goal and the PEA program as reauthorized in 1992 and applied in 1998 wasunconstitutional. The basis of the decision was that Congress considered statistical evidence ofdiscrimination that established a compelling governmental interest in the reauthorization of thestatute and PEA program in 2003. Congress had not documented or considered substantial statisticalevidence that the DOD discriminated against minority small businesses when it enacted the statute in1992 and reauthorized it in 1998. The plaintiff appealed the decision.The Federal Circuit found that the “analysis of the facial constitutionality of an act is limited toevidence before Congress prior to the date of reauthorization.” 413 F.3d 1327 (Fed. Cir.2005)(affirming in part, vacating in part, and remanding 324 F. Supp.2d 840 (W.D. Tex. 2004). Thecourt limited its review to whether Congress had sufficient evidence in 1992 to reauthorize theprovisions in 1207. The court held that for evidence to be relevant to a strict scrutiny analysis, “theevidence must be proven to have been before Congress prior to enactment of the racial classification.”The Federal Circuit held that the district court erred in relying on the statistical studies without firstdetermining whether the studies were before Congress when it reauthorized section 1207. TheFederal Circuit remanded the case and directed the district court to consider whether the datapresented was so outdated that it did not provide the requisite strong basis in evidence to supportthe reauthorization of section 1207.On August 10, 2007 the Federal District Court for the Western District of Texas in Rothe Development
Corp. v. U.S. Dept. of Defense, 499 F.Supp.2d 775 (W.D.Tex. Aug 10, 2007) issued its Order on remandfrom the Federal Circuit Court of Appeals decision in Rothe, 413 F.3d 1327 (Fed Cir. 2005). Thedistrict court upheld the constitutionality of the 2006 Reauthorization of Section 1207 of the NationalDefense Authorization Act of 1987 (10 USC § 2323), which permits the U.S. Department of Defense toprovide preferences in selecting bids submitted by small businesses owned by socially andeconomically disadvantaged individuals (“SDBs”). The district court found the 2006 Reauthorizationof the 1207 Program satisfied strict scrutiny, holding that Congress had a compelling interest when itreauthorized the 1207 Program in 2006, that there was sufficient statistical and anecdotal evidencebefore Congress to establish a compelling interest, and that the reauthorization in 2006 was narrowlytailored.The district court, among its many findings, found certain evidence before Congress was “stale,” thatthe plaintiff (Rothe) failed to rebut other evidence which was not stale, and that the decisions by theEighth, Ninth and Tenth Circuits in the decisions in Concrete Works, Adarand Constructors, Sherbrooke
Turf and Western States Paving (discussed above and below) were relevant to the evaluation of thefacial constitutionality of the 2006 Reauthorization.
2007 Order of the District Court (499 F.Supp.2d 775). In the Section 1207 Act, Congress set a goalthat 5 percent of the total dollar amount of defense contracts for each fiscal year would be awarded tosmall businesses owned and controlled by socially and economically disadvantaged individuals. Inorder to achieve that goal, Congress authorized the DOD to adjust bids submitted by non-socially andeconomically disadvantaged firms up to 10 percent. 10 U.S.C. § 2323(e)(3). Rothe, 499 F.Supp.2d. at782. Plaintiff Rothe did not qualify as an SDB because it was owned by a Caucasian female. AlthoughRothe was technically the lowest bidder on a DOD contract, its bid was adjusted upward by 10percent, and a third party, who qualified as a SDB, became the “lowest” bidder and was awarded the
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contract. Id. Rothe claims that the 1207 Program is facially unconstitutional because it takes race intoconsideration in violation of the Equal Protection component of the Due Process Clause of the FifthAmendment. Id. at 782-83. The district court’s decision only reviewed the facial constitutionality ofthe 2006 Reauthorization of the 2007 Program.The district court initially rejected six legal arguments made by Rothe regarding strict scrutiny reviewbased on the rejection of the same arguments by the Eighth, Ninth, and Tenth Circuit Courts of Appealin the Sherbrooke Turf, Western States Paving, Concrete Works, Adarand VII cases, and the FederalCircuit Court of Appeal in Rothe. Rothe at 825-833.The district court discussed and cited the decisions in Adarand VII (2000), Sherbrooke Turf (2003),and Western States Paving (2005), as holding that Congress had a compelling interest in eradicatingthe economic roots of racial discrimination in highway transportation programs funded by federalmonies, and concluding that the evidence cited by the government, particularly that contained in The
Compelling Interest (a.k.a. the Appendix), more than satisfied the government’s burden of productionregarding the compelling interest for a race-conscious remedy. Rothe at 827. Because the UrbanInstitute Report, which presented its analysis of 39 state and local disparity studies, was cross-referenced in the Appendix, the district court found the courts in Adarand VII, Sherbrooke Turf, and
Western States Paving, also relied on it in support of their compelling interest holding. Id. at 827.The district court also found that the Tenth Circuit decision in Concrete Works IV, 321 F.3d 950 (10thCir. 2003), established legal principles that are relevant to the court’s strict scrutiny analysis. First,Rothe’s claims for declaratory judgment on the racial constitutionality of the earlier 1999 and 2002Reauthorizations were moot. Second, the government can meet its burden of production withoutconclusively proving the existence of past or present racial discrimination. Third, the governmentmay establish its own compelling interest by presenting evidence of its own direct participation inracial discrimination or its passive participation in private discrimination. Fourth, once thegovernment meets its burden of production, Rothe must introduce “credible, particularized” evidenceto rebut the government’s initial showing of the existence of a compelling interest. Fifth, Rothe mayrebut the government’s statistical evidence by giving a race-neutral explanation for the statisticaldisparities, showing that the statistics are flawed, demonstrating that the disparities shown are notsignificant or actionable, or presenting contrasting statistical data. Sixth, the government may rely ondisparity studies to support its compelling interest, and those studies may control for the effect thatpre-existing affirmative action programs have on the statistical analysis. Id. at 829-32.Based on Concrete Works IV, the district court did not require the government to conclusively provethat there is pervasive discrimination in the relevant market, that each presumptively disadvantagedgroup suffered equally from discrimination, or that private firms intentionally and purposefullydiscriminated against minorities. The court found that the inference of discriminatory exclusion canarise from statistical disparities. Id. at 830-31.The district court held that Congress had a compelling interest in the 2006 Reauthorization of the1207 Program, which was supported by a strong basis in the evidence. The court relied in significantpart upon six state and local disparity studies that were before Congress prior to the 2006Reauthorization of the 1207 Program. The court based this evidence on its finding that SenatorKennedy had referenced these disparity studies, discussed and summarized findings of the disparity
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studies, and Representative Cynthia McKinney also cited the same six disparity studies that SenatorKennedy referenced. The court stated that based on the content of the floor debate, it found thatthese studies were put before Congress prior to the date of the Reauthorization of Section 1207. Id. at838.The district court found that these six state and local disparity studies analyzed evidence ofdiscrimination from a diverse cross-section of jurisdictions across the United States, and “theyconstitute prima facie evidence of a nation-wide pattern or practice of discrimination in public andprivate contracting.” Id. at 838-39. The court found that the data used in these six disparity studies isnot “stale” for purposes of strict scrutiny review. Id. at 839. The court disagreed with Rothe’sargument that all the data were stale (data in the studies from 1997 through 2002), “because thisdata was the most current data available at the time that these studies were performed.” Id. The courtfound that the governmental entities should be able to rely on the most recently available data solong as those data are reasonably up-to-date. Id. The court declined to adopt a “bright-line rule fordetermining staleness.” Id.The court referred to the reliance by the Ninth Circuit and the Eighth Circuit on the Appendix to affirmthe constitutionality of the USDOT MBE [now DBE] Program, and rejected five years as a bright-linerule for considering whether data are “stale.” Id. at n.86. The court also stated that it “accepts thereasoning of the Appendix, which the court found stated that for the most part “the federalgovernment does business in the same contracting markets as state and local governments.Therefore, the evidence in state and local studies of the impact of discriminatory barriers to minorityopportunity in contracting markets throughout the country is relevant to the question of whether thefederal government has a compelling interest to take remedial action in its own procurementactivities.” Id. at 839, quoting 61 Fed.Reg. 26042-01, 26061 (1996).The district court also discussed additional evidence before Congress that it found in CongressionalCommittee Reports and Hearing Records. Id. at 865-71. The court noted SBA Reports that werebefore Congress prior to the 2006 Reauthorization. Id. at 871.The district court found that the data contained in the Appendix, the Benchmark Study, and the UrbanInstitute Report were “stale,” and the court did not consider those reports as evidence of a compellinginterest for the 2006 Reauthorization. Id. at 872-75. The court stated that the Eighth, Ninth and TenthCircuits relied on the Appendix to uphold the constitutionality of the Federal DBE Program, citing tothe decisions in Sherbrooke Turf, Adarand VII, and Western States Paving. Id. at 872. The court pointedout that although it does not rely on the data contained in the Appendix to support the 2006Reauthorization, the fact the Eighth, Ninth, and Tenth Circuits relied on these data to uphold theconstitutionality of the Federal DBE Program as recently as 2005, convinced the court that a bright-line staleness rule is inappropriate. Id. at 874.Although the court found that the data contained in the Appendix, the Urban Institute Report, and theBenchmark Study were stale for purposes of strict scrutiny review regarding the 2006Reauthorization, the court found that Rothe introduced no concrete, particularized evidencechallenging the reliability of the methodology or the data contained in the six state and local disparitystudies, and other evidence before Congress. The court found that Rothe failed to rebut the data,methodology or anecdotal evidence with “concrete, particularized” evidence to the contrary. Id. at
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875. The district court held that based on the studies, the government had satisfied its burden ofproducing evidence of discrimination against African Americans, Asian Americans, HispanicAmericans, and Native Americans in the relevant industry sectors. Id. at 876.The district court found that Congress had a compelling interest in reauthorizing the 1207 Programin 2006, which was supported by a strong basis of evidence for remedial action. Id. at 877. The courtheld that the evidence constituted prima facie proof of a nationwide pattern or practice ofdiscrimination in both public and private contracting, that Congress had sufficient evidence ofdiscrimination throughout the United States to justify a nationwide program, and the evidence ofdiscrimination was sufficiently pervasive across racial lines to justify granting a preference to all fivepurportedly disadvantaged racial groups. Id.The district court also found that the 2006 Reauthorization of the 1207 Program was narrowlytailored and designed to correct present discrimination and to counter the lingering effects of pastdiscrimination. The court held that the government’s involvement in both present discrimination andthe lingering effects of past discrimination was so pervasive that the DOD and the Department of AirForce had become passive participants in perpetuating it. Id. The court stated it was law of the caseand could not be disturbed on remand that the Federal Circuit in Rothe III had held that the 1207Program was flexible in application, limited in duration and it did not unduly impact on the rights ofthird parties. Id., quoting Rothe III, 262 F.3d at 1331.The district court thus conducted a narrowly tailored analysis that reviewed three factors:1. The efficacy of race-neutral alternatives;2. Evidence detailing the relationship between the stated numerical goal of 5 percent andthe relevant market; and3. Over- and under-inclusiveness.
Id. The court found that Congress examined the efficacy of race-neutral alternatives prior to theenactment of the 1207 Program in 1986 and that these programs were unsuccessful in remedying theeffects of past and present discrimination in federal procurement. Id. The court concluded thatCongress had attempted to address the issues through race-neutral measures, discussed thosemeasures, and found that Congress’ adoption of race-conscious provisions were justified by theineffectiveness of such race-neutral measures in helping minority-owned firms overcome barriers. Id.The court found that the government seriously considered and enacted race-neutral alternatives, butthese race-neutral programs did not remedy the widespread discrimination that affected the federalprocurement sector, and that Congress was not required to implement or exhaust every conceivablerace-neutral alternative. Id. at 880. Rather, the court found that narrow tailoring requires only“serious, good faith consideration of workable race-neutral alternatives.” Id.The district court also found that the 5 percent goal was related to the minority business availabilityidentified in the six state and local disparity studies. Id. at 881. The court concluded that the 5 percentgoal was aspirational, not mandatory. Id. at 882. The court then examined and found that theregulations implementing the 1207 Program were not over-inclusive for several reasons.
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November 4, 2008 decision by the Federal Circuit Court of Appeals. On November 4, 2008, theFederal Circuit Court of Appeals reversed the judgment of the district court in part, and remandedwith instructions to enter a judgment (1) denying Rothe any relief regarding the facialconstitutionality of Section 1207 as enacted in 1999 or 2002, (2) declaring that Section 1207 asenacted in 2006 (10 U.S.C. § 2323) is facially unconstitutional, and (3) enjoining application of Section1207 (10 U.S.C. § 2323).The Federal Circuit Court of Appeals held that Section 1207, on its face, as reenacted in 2006, violatedthe Equal Protection component of the Fifth Amendment right to due process. The court found thatbecause the statute authorized the DOD to afford preferential treatment on the basis of race, the courtapplied strict scrutiny, and because Congress did not have a “strong basis in evidence” upon which toconclude that the DOD was a passive participant in pervasive, nationwide racial discrimination — atleast not on the evidence produced by the DOD and relied on by the district court in this case —Section 1207 failed to meet this strict scrutiny test. 545 F.3d at 1050.
Strict scrutiny framework. The Federal Circuit Court of Appeals recognized that the Supreme Courthas held a government may have a compelling interest in remedying the effects of past or presentracial discrimination. 545 F.3d at 1036. The court cited the decision in Croson, 488 U.S. at 492, that itis “beyond dispute that any public entity, state or federal, has a compelling interest in assuring thatpublic dollars, drawn from the tax contributions of all citizens, do not serve to finance the evil ofprivate prejudice.” 545 F.3d. at 1036, quoting Croson, 488 U.S. at 492.The court held that before resorting to race-conscious measures, the government must identify thediscrimination to be remedied, public or private, with some specificity, and must have a strong basisof evidence upon which to conclude that remedial action is necessary. 545 F.3d at 1036, quoting
Croson, 488 U.S. at 500, 504. Although the party challenging the statute bears the ultimate burden ofpersuading the court that it is unconstitutional, the Federal Circuit stated that the government firstbears a burden to produce strong evidence supporting the legislature’s decision to employ race-conscious action. 545 F.3d at 1036.Even where there is a compelling interest supported by strong basis in evidence, the court held thestatute must be narrowly tailored to further that interest. Id. The court noted that a narrow tailoringanalysis commonly involves six factors: (1) the necessity of relief; (2) the efficacy of alternative, race-neutral remedies; (3) the flexibility of relief, including the availability of waiver provisions; (4) therelationship with the stated numerical goal to the relevant labor market; (5) the impact of relief onthe rights of third parties; and (6) the overinclusiveness or underinclusiveness of the racialclassification. Id.
Compelling interest – strong basis in evidence. The Federal Circuit pointed out that the statisticaland anecdotal evidence relief upon by the district court in its ruling below included six disparitystudies of state or local contracting. The Federal Circuit also pointed out that the district court foundthat the data contained in the Appendix, the Urban Institute Report, and the Benchmark Study werestale for purposes of strict scrutiny review of the 2006 Authorization, and therefore, the district courtconcluded that it would not rely on those three reports as evidence of a compelling interest for the2006 reauthorization of the 1207 Program. 545 F.3d 1023, citing Rothe VI, 499 F.Supp.2d at 875.Since the DOD did not challenge this finding on appeal, the Federal Circuit stated that it would not
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consider the Appendix, the Urban Institute Report, or the Department of Commerce BenchmarkStudy, and instead determined whether the evidence relied on by the district court was sufficient todemonstrate a compelling interest. Id.
Six state and local disparity studies. The Federal Circuit found that disparity studies can be relevantto the compelling interest analysis because, as explained by the Supreme Court in Croson, “[w]herethere is a significant statistical disparity between the number of qualified minority contractorswilling and able to perform a particular service and the number of such contractors actually engagedby [a] locality or the locality’s prime contractors, an inference of discriminatory exclusion couldarise.” 545 F.3d at 1037-1038, quoting Croson, 488 U.S.C. at 509. The Federal Circuit also cited to thedecision by the Fifth Circuit Court of Appeals in W.H. Scott Constr. Co. v. City of Jackson, 199 F.3d 206(5th Cir. 1999) that given Croson’s emphasis on statistical evidence, other courts considering equalprotection challenges to minority-participation programs have looked to disparity indices, or tocomputations of disparity percentages, in determining whether Croson’s evidentiary burden issatisfied. 545 F.3d at 1038, quoting W.H. Scott, 199 F.3d at 218.The Federal Circuit noted that a disparity study is a study attempting to measure the difference- ordisparity- between the number of contracts or contract dollars actually awarded minority-ownedbusinesses in a particular contract market, on the one hand, and the number of contracts or contractdollars that one would expect to be awarded to minority-owned businesses given their presence inthat particular contract market, on the other hand. 545 F.3d at 1037.
Staleness. The Federal Circuit declined to adopt a per se rule that data more than five years old arestale per se, which rejected the argument put forth by Rothe. 545 F.3d at 1038. The court pointed outthat the district court noted other circuit courts have relied on studies containing data more than fiveyears old when conducting compelling interest analyses, citing Western States Paving v. Washington
State Department of Transportation, 407 F.3d 983, 992 (9th Cir. 2005) and Sherbrooke Turf, Inc. v.
Minnesota Department of Transportation, 345 F.3d 964, 970 (8th Cir. 2003)(relying on the Appendix,published in 1996).The Federal Circuit agreed with the district court that Congress “should be able to rely on the mostrecently available data so long as that data is reasonably up-to-date.” 545 F.3d at 1039. The FederalCircuit affirmed the district court’s conclusion that the data analyzed in the six disparity studies werenot stale at the relevant time because the disparity studies analyzed data pertained to contractsawarded as recently as 2000 or even 2003, and because Rothe did not point to more recent, availabledata. Id.
Before Congress. The Federal Circuit found that for evidence to be relevant in the strict scrutinyanalysis, it “must be proven to have been before Congress prior to enactment of the racialclassification.” 545 F.3d at 1039, quoting Rothe V, 413 F.3d at 1338. The Federal Circuit had issueswith determining whether the six disparity studies were actually before Congress for several reasons,including that there was no indication that these studies were debated or reviewed by members ofCongress or by any witnesses, and because Congress made no findings concerning these studies. 545F.3d at 1039-1040. However, the court determined it need not decide whether the six studies wereput before Congress, because the court held in any event that the studies did not provide a
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substantially probative and broad-based statistical foundation necessary for the strong basis inevidence that must be the predicate for nation-wide, race-conscious action. Id. at 1040.The court did note that findings regarding disparity studies are to be distinguished from formalfindings of discrimination by the DOD “which Congress was emphatically not required to make.” Id. at1040, footnote 11 (emphasis in original). The Federal Circuit cited the Dean v. City of Shreveport casethat the “government need not incriminate itself with a formal finding of discrimination prior to usinga race-conscious remedy.” 545 F.3d at 1040, footnote 11 quoting Dean v. City of Shreveport, 438 F.3d448, 445 (5th Cir. 2006).
Methodology. The Federal Circuit found that there were methodological defects in the six disparitystudies. The court found that the objections to the parameters used to select the relevant pool ofcontractors was one of the major defects in the studies. 545 F.3d at 1040-1041.The court stated that in general, “[a] disparity ratio less than 0.80” — i.e., a finding that a givenminority group received less than 80 percent of the expected amount — “indicates a relevant degreeof disparity,” and “might support an inference of discrimination.” 545 F.3d at 1041, quoting thedistrict court opinion in Rothe VI, 499 F.Supp.2d at 842; and citing Engineering Contractors
Association of South Florida, Inc. v. Metropolitan Dade County, 122 F.3d 895, 914 (11th Cir. 1997). Thecourt noted that this disparity ratio attempts to calculate a ratio between the expected contractamount of a given race/gender group and the actual contract amount received by that group. 545F.3d at 1041.The court considered the availability analysis, or benchmark analysis, which is utilized to ensure thatonly those minority-owned contractors who are qualified, willing and able to perform the primecontracts at issue are considered when performing the denominator of a disparity ratio. 545 F.3d at1041. The court cited to an expert used in the case that a “crucial question” in disparity studies is todevelop a credible methodology to estimate this benchmark share of contracts minorities wouldreceive in the absence of discrimination and the touchstone for measuring the benchmark is todetermine whether the firm is ready, willing, and able to do business with the government. 545 F.3dat 1041-1042.The court concluded the contention by Rothe, that the six studies misapplied this “touchstone” of
Croson and erroneously included minority-owned firms that were deemed willing or potentiallywilling and able, without regard to whether the firm was qualified, was not a defect that substantiallyundercut the results of four of the six studies, because “the bulk of the businesses considered in thesestudies were identified in ways that would tend to establish their qualifications, such as by theirpresence on city contract records and bidder lists.” 545 F.3d at 1042. The court noted that withregard to these studies available prime contractors were identified via certification lists, willingnesssurvey of chamber membership and trade association membership lists, public agency andcertification lists, utilized prime contractor, bidder lists, county and other government records andother type lists. Id.The court stated it was less confident in the determination of qualified minority-owned businesses bythe two other studies because the availability methodology employed in those studies, the courtfound, appeared less likely to have weeded out unqualified businesses. Id. However, the court stated
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it was more troubled by the failure of five of the studies to account officially for potential differencesin size, or “relative capacity,” of the business included in those studies. 545 F.3d at 1042-1043.The court noted that qualified firms may have substantially different capacities and thus might beexpected to bring in substantially different amounts of business even in the absence ofdiscrimination. 545 F.3d at 1043. The Federal Circuit referred to the Eleventh Circuit explanationsimilarly that because firms are bigger, bigger firms have a bigger chance to win bigger contracts, andthus one would expect the bigger (on average) non-MWBE firms to get a disproportionately higherpercentage of total construction dollars awarded than the smaller MWBE firms. 545 F.3d at 1043
quoting Engineering Contractors Association, 122 F.3d at 917. The court pointed out its issues with thestudies accounting for the relative sizes of contracts awarded to minority-owned businesses, but notconsidering the relative sizes of the businesses themselves. Id. at 1043.The court noted that the studies measured the availability of minority-owned businesses by thepercentage of firms in the market owned by minorities, instead of by the percentage of totalmarketplace capacity those firms could provide. Id. The court said that for a disparity ratio to have asignificant probative value, the same time period and metric (dollars or numbers) should be used inmeasuring the utilization and availability shares. 545 F.3d at 1044, n. 12.The court stated that while these parameters relating to the firm size may have ensured that eachminority-owned business in the studies met a capacity threshold, these parameters did not accountfor the relative capacities of businesses to bid for more than one contract at a time, which failurerendered the disparity ratios calculated by the studies substantially less probative on their own, ofthe likelihood of discrimination. Id. at 1044. The court pointed out that the studies could haveaccounted for firm size even without changing the disparity ratio methodologies by employingregression analysis to determine whether there was a statistically significant correlation between thesize of a firm and the share of contract dollars awarded to it. 545 F.3d at 1044 citing Engineering
Contractors Association, 122 F.3d at 917. The court noted that only one of the studies conducted thistype of regression analysis, which included the independent variables of a firm-age of a company,owner education level, number of employees, percent of revenue from the private sector and ownerexperience for industry groupings. Id. at 1044-1045.The court stated, to “be clear,” that it did not hold that the defects in the availability and capacityanalyses in these six disparity studies render the studies wholly unreliable for any purpose. Id. at1045. The court said that where the calculated disparity ratios are low enough, the court does notforeclose the possibility that an inference of discrimination might still be permissible for some of theminority groups in some of the studied industries in some of the jurisdictions. Id. The courtrecognized that a minority-owned firm’s capacity and qualifications may themselves be affected bydiscrimination. Id. The court held, however, that the defects it noted detracted dramatically from theprobative value of the six studies, and in conjunction with their limited geographic coverage,rendered the studies insufficient to form the statistical core of the strong basis and evidence requiredto uphold the statute. Id.
Geographic coverage. The court pointed out that whereas municipalities must necessarily identifydiscrimination in the immediate locality to justify a race-based program, the court does not think thatCongress needs to have had evidence before it of discrimination in all 50 states in order to justify the
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1207 program. Id. The court stressed, however, that in holding the six studies insufficient in thisparticular case, “we do not necessarily disapprove of decisions by other circuit courts that haverelied, directly or indirectly, on municipal disparity studies to establish a federal compelling interest.”545 F.3d at 1046. The court stated in particular, the Appendix relied on by the Ninth and TenthCircuits in the context of certain race-conscious measures pertaining to federal highway construction,references the Urban Institute Report, which itself analyzed over 50 disparity studies and relied forits conclusions on over 30 of those studies, a far broader basis than the six studies provided in thiscase. Id.

Anecdotal evidence. The court held that given its holding regarding statistical evidence, it did notreview the anecdotal evidence before Congress. The court did point out, however, that there was notevidence presented of a single instance of alleged discrimination by the DOD in the course ofawarding a prime contract, or to a single instance of alleged discrimination by a private contractoridentified as the recipient of a prime defense contract. 545 F.3d at 1049. The court noted this lack ofevidence in the context of the opinion in Croson that if a government has become a passive participantin a system of racial exclusion practiced by elements of the local construction industry, then thatgovernment may take affirmative steps to dismantle the exclusionary system. 545 F.3d at 1048, citing
Croson, 488 U.S. at 492.The Federal Circuit pointed out that the Tenth Circuit in Concrete Works noted the City of Denveroffered more than dollar amounts to link its spending to private discrimination, but instead providedtestimony from minority business owners that general contractors who use them in city constructionprojects refuse to use them on private projects, with the result that Denver had paid tax dollars tosupport firms that discriminated against other firms because of their race, ethnicity and gender. 545F.3d at 1049, quoting Concrete Works, 321 F.3d at 976-977.In concluding, the court stated that it stressed its holding was grounded in the particular items ofevidence offered by the DOD, and “should not be construed as stating blanket rules, for exampleabout the reliability of disparity studies. As the Fifth Circuit has explained, there is no ‘precisemathematical formula’ to assess the quantum of evidence that rises to the Croson ‘strong basis inevidence’ benchmark.’” 545 F.3d at 1049, quoting W.H. Scott Constr. Co., 199 F.3d at 218 n. 11.
Narrowly tailoring. The Federal Circuit only made two observations about narrowly tailoring,because it held that Congress lacked the evidentiary predicate for a compelling interest. First, it notedthat the 1207 Program was flexible in application, limited in duration, and that it did not undulyimpact on the rights of third parties. 545 F.3d at 1049. Second, the court held that the absence ofstrongly probative statistical evidence makes it impossible to evaluate at least one of the othernarrowly tailoring factors. Without solid benchmarks for the minority groups covered by the Section1207, the court said it could not determine whether the 5 percent goal is reasonably related to thecapacity of firms owned by members of those minority groups — i.e., whether that goal is comparableto the share of contracts minorities would receive in the absence of discrimination.” 545 F.3d at1049-1050.
3. Rothe Development, Inc. v. U.S. Dept. of Defense and Small Business Administration,
107 F. Supp. 3d 183, 2015 WL 3536271 (D.D.C. 2015), affirmed on other grounds, 836
F.3d 57, 2016 WL 4719049 (D.C. Cir. 2016). Plaintiff Rothe Development, Inc. is a small
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business that filed this action against the U.S. Department of Defense (“DOD”) and the U.S.
Small Business Administration (“SBA”) (collectively, “Defendants”) challenging the
constitutionality of the Section 8(a) Program on its face.The constitutional challenge that Rothe brings in this case is nearly identical to the challenge broughtin the case of DynaLantic Corp. v. United States Department of Defense, 885 F.Supp.2d 237 (D.D.C.2012). The plaintiff in DynaLantic sued the DOD, the SBA, and the Department of Navy alleging thatSection 8(a) was unconstitutional both on its face and as applied to the military simulation andtraining industry. See DynaLantic, 885 F.Supp.2d at 242. DynaLantic’s court disagreed with theplaintiff’s facial attack and held the Section 8(a) Program as facially constitutional. See DynaLantic,885 F.Supp.2d at 248-280, 283-291. (See also discussion of DynaLantic in this Appendix below.)The court in Rothe states that the plaintiff Rothe relies on substantially the same record evidence andnearly identical legal arguments as in the DynaLantic case, and urges the court to strike down therace-conscious provisions of Section 8(a) on their face, and thus to depart from DynaLantic’s holdingin the context of this case. 2015 WL 3536271 at *1. Both the plaintiff Rothe and the Defendants filedcross-motions for summary judgment as well as motions to limit or exclude testimony of each other’sexpert witnesses. The court concludes that Defendants’ experts meet the relevant qualificationstandards under the Federal Rules, and therefore denies plaintiff Rothe’s motion to excludeDefendants’ expert testimony. Id. By contrast, the court found sufficient reason to doubt thequalifications of one of plaintiff’s experts and to question the reliability of the testimony of the other;consequently, the court grants the Defendants’ motions to exclude plaintiff’s expert testimony.In addition, the court in Rothe agrees with the court’s reasoning in DynaLantic, and thus the court in
Rothe also concludes that Section 8(a) is constitutional on its face. Accordingly, the court deniesplaintiff’s motion for summary judgment and grants Defendants’ cross-motion for summaryjudgment.
DynaLantic Corp. v. Department of Defense. The court in Rothe analyzed the DynaLantic case, andagreed with the findings, holding and conclusions of the court in DynaLantic. See 2015 WL 3536271at *4-5. The court in Rothe noted that the court in DynaLantic engaged in a detailed examination ofSection 8(a) and the extensive record evidence, including disparity studies on racial discrimination infederal contracting across various industries. Id. at *5. The court in DynaLantic concluded thatCongress had a compelling interest in eliminating the roots of racial discrimination in federalcontracting, funded by federal money, and also that the government had established a strong basis inevidence to support its conclusion that remedial action was necessary to remedy that discrimination.
Id. at *5. This conclusion was based on the finding the government provided extensive evidence ofdiscriminatory barriers to minority business formation and minority business development, as wellas significant evidence that, even when minority businesses are qualified and eligible to performcontracts in both public and private sectors, they are awarded these contracts far less often than theirsimilarly situated non-minority counterparts. Id. at *5, citing DynaLantic, 885 F.Supp.2d at 279.The court in DynaLantic also found that DynaLantic had failed to present credible, particularizedevidence that undermined the government’s compelling interest or that demonstrated that thegovernment’s evidence did not support an inference of prior discrimination and thus a remedialpurpose. 2015 WL 3536271 at *5, citing DynaLantic, at 279.
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With respect to narrow tailoring, the court in DynaLantic concluded that the Section 8(a) Program isnarrowly tailored on its face, and that since Section 8(a) race-conscious provisions were narrowlytailored to further a compelling state interest, strict scrutiny was satisfied in the context of theconstruction industry and in other industries such as architecture and engineering, and professionalservices as well. Id. The court in Rothe also noted that the court in DynaLantic found that DynaLantichad thus failed to meet its burden to show that the challenge provisions were unconstitutional in allcircumstances and held that Section 8(a) was constitutional on its face. Id.

Defendants’ expert evidence. One of Defendants’ experts used regression analysis, claiming to haveisolated the effect in minority ownership on the likelihood of a small business receiving governmentcontracts, specifically using a “logit model” to examine government contracting data in order todetermine whether the data show any difference in the odds of contracts being won by minority-owned small businesses relative to other small businesses. 2015 WL 3536271 at *9. The expertcontrolled for other variables that could influence the odds of whether or not a given firm wins acontract, such as business size, age, and level of security clearance, and concluded that the odds ofminority-owned small firms and non-8(a) SDB firms winning contracts were lower than small non-minority and non-SDB firms. Id. In addition, the Defendants’ expert found that non-8(a) minority-owned SDBs are statistically significantly less likely to win a contract in industries accounting for 94.0percent of contract actions, 93.0 percent of dollars awarded, and in which 92.2 percent of non-8(a)minority-owned SDBs are registered. Id. Also, the expert found that there is no industry where non-8(a) minority-owned SDBs have a statistically significant advantage in terms of winning a contractfrom the federal government. Id.The court rejected Rothe’s contention that the expert opinion is based on insufficient data, and thatits analysis of data related to a subset of the relevant industry codes is too narrow to support itsscientific conclusions. Id. at *10. The court found convincing the expert’s response to Rothe’s critiqueabout his dataset, explaining that, from a mathematical perspective, excluding certain NAICS codesand analyzing data at the three-digit level actually increases the reliability of his results. The expertopted to use codes at the three-digit level as a compromise, balancing the need to have sufficient datain each industry grouping and the recognition that many firms can switch production within thebroader three-digit category. Id. The expert also excluded certain NAICS industry groups from hisregression analyses because of incomplete data, irrelevance, or because data issues in a given NAICSgroup prevented the regression model from producing reliable estimates. Id. The court found that theexpert’s reasoning with respect to the exclusions and assumptions he makes in the analysis are fullyexplained and scientifically sound. Id.In addition, the court found that post-enactment evidence was properly considered by the expert andthe court. Id. The court found that nearly every circuit to consider the question of the relevance ofpost-enactment evidence has held that reviewing courts need not limit themselves to the particularevidence that Congress relied upon when it enacted the statute at issue. Id., citing DynaLantic, 885F.Supp.2d at 257.Thus, the court held that post-enactment evidence is relevant to constitutional review, in particular,following the court in DynaLantic, when the statute is over 30 years old and the evidence used tojustify Section 8(a) is stale for purposes of determining a compelling interest in the present. Id., citing
DynaLantic at 885 F.Supp.2d at 258. The court also points out that the statute itself contemplates that
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Congress will review the 8(a) Program on a continuing basis, which renders the use of post-enactment evidence proper. Id.The court also found Defendants’ additional expert’s testimony as admissible in connection with thatexpert’s review of the results of the 107 disparity studies conducted throughout the United Statessince the year 2000, all but 32 of which were submitted to Congress. Id. at *11. This expert testifiedthat the disparity studies submitted to Congress, taken as a whole, provide strong evidence of large,adverse, and often statistically significant disparities between minority participation in businessenterprise activity and the availability of those businesses; the disparities are not explained solely bydifferences in factors other than race and sex that are untainted by discrimination; and the disparitiesare consistent with the presence of discrimination in the business market. Id. at *12.The court rejects Rothe’s contentions to exclude this expert testimony merely based on the argumentby Rothe that the factual basis for the expert’s opinion is unreliable based on alleged flaws in thedisparity studies or that the factual basis for the expert’s opinions are weak. Id. The court states thateven if Rothe’s contentions are correct, an attack on the underlying disparity studies does notnecessitate the remedy of exclusion. Id.

Plaintiff’s expert’s testimony rejected. The court found that one of plaintiff’s experts was notqualified based on his own admissions regarding his lack of training, education, knowledge, skill andexperience in any statistical or econometric methodology. Id. at *13. Plaintiff’s other expert the courtdetermined provided testimony that was unreliable and inadmissible as his preferred methodologyfor conducting disparity studies “appears to be well outside of the mainstream in this particularfield.” Id. at *14. The expert’s methodology included his assertion that the only proper way todetermine the availability of minority-owned businesses is to count those contractors andsubcontractors that actually perform or bid on contracts, which the court rejected as not reliable. Id.

The Section 8(a) Program is constitutional on its face. The court found persuasive the court decisionin DynaLantic, and held that inasmuch as Rothe seeks to re-litigate the legal issues presented in thatcase, this court declines Rothe’s invitation to depart from the DynaLantic court’s conclusion thatSection 8(a) is constitutional on its face. Id. at *15.The court reiterated its agreement with the DynaLantic court that racial classifications areconstitutional only if they are narrowly tailored measures that further compelling governmentalinterest. Id. at *17. To demonstrate a compelling interest, the government defendants must make twoshowings: first the government must articulate a legislative goal that is properly considered acompelling governmental interest, and second the government must demonstrate a strong basis inevidence supporting its conclusion that race-based remedial action was necessary to further thatinterest. Id. at *17. In so doing, the government need not conclusively prove the existence of racialdiscrimination in the past or present. Id. The government may rely on both statistical and anecdotalevidence, although anecdotal evidence alone cannot establish a strong basis in evidence for thepurposes of strict scrutiny. Id.If the government makes both showings, the burden shifts to the plaintiff to present credible,particularized evidence to rebut the government’s initial showing of a compelling interest. Id. Once acompelling interest is established, the government must further show that the means chosen to
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accomplish the government’s asserted purpose are specifically and narrowly framed to accomplishthat purpose. Id.The court held that the government articulated and established compelling interest for theSection 8(a) Program, namely, remedying race-based discrimination and its effects. Id. The court heldthe government also established a strong basis in evidence that furthering this interest requires race-based remedial action – specifically, evidence regarding discrimination in government contracting,which consisted of extensive evidence of discriminatory barriers to minority business formation andforceful evidence of discriminatory barriers to minority business development. Id. at *17, citing
DynaLantic, 885 F.Supp.2d at 279.The government defendants in this case relied upon the same evidence as in the DynaLantic case andthe court found that the government provided significant evidence that even when minoritybusinesses are qualified and eligible to perform contracts in both the private and public sectors, theyare awarded these contracts far less often than their similarly situated non-minority counterparts. Id.at *17. The court held that Rothe has failed to rebut the evidence of the government with credible andparticularized evidence of its own. Id. at *17. Furthermore, the court found that the governmentdefendants established that the Section 8(a) Program is narrowly tailored to achieve the establishedcompelling interest. Id. at *18.The court found, citing agreement with the DynaLantic court, that the Section 8(a) Program satisfiesall six factors of narrow tailoring. Id. First, alternative race-neutral remedies have provedunsuccessful in addressing the discrimination targeted with the Program. Id. Second, the Section 8(a)Program is appropriately flexible. Id. Third, Section 8(a) is neither over nor under-inclusive. Id.Fourth, the Section 8(a) Program imposes temporal limits on every individual’s participation thatfulfilled the durational aspect of narrow tailoring. Id. Fifth, the relevant aspirational goals for SDBcontracting participation are numerically proportionate, in part because the evidence presentedestablished that minority firms are ready, willing and able to perform work equal to 2 to 5 percent ofgovernment contracts in industries including but not limited to construction. Id. And six, the fact thatthe Section 8(a) Program reserves certain contracts for program participants does not, on its face,create an impermissible burden on non-participating firms. Id.; citing DynaLantic, 885 F.Supp.2d at283-289.Accordingly, the court concurred completely with the DynaLantic court’s conclusion that the strictscrutiny standard has been met, and that the Section 8(a) Program is facially constitutional despite itsreliance on race-conscious criteria. Id. at *18. The court found that on balance the disparity studies onwhich the government defendants rely reveal large, statistically significant barriers to businessformation among minority groups that cannot be explained by factors other than race, anddemonstrate that discrimination by prime contractors, private sector customers, suppliers andbonding companies continues to limit minority business development. Id. at *18, citing DynaLantic,885 F.Supp.2d at 261, 263.Moreover, the court found that the evidence clearly shows that qualified, eligible minority-ownedfirms are excluded from contracting markets, and accordingly provides powerful evidence fromwhich an inference of discriminatory exclusion could arise. Id. at *18. The court concurred with the
DynaLantic court’s conclusion that based on the evidence before Congress, it had a strong basis in
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evidence to conclude the use of race-conscious measures was necessary in, at least, somecircumstances. Id. at *18, citing DynaLantic, 885 F.Supp.2d at 274.In addition, in connection with the narrow tailoring analysis, the court rejected Rothe’s argument thatSection 8(a) race-conscious provisions cannot be narrowly tailored because they apply across theboard in equal measures, for all preferred races, in all markets and sectors. Id. at *19. The court statedthe presumption that a minority applicant is socially disadvantaged may be rebutted if the SBA ispresented with credible evidence to the contrary. Id. at *19. The court pointed out that any personmay present credible evidence challenging an individual’s status as socially or economicallydisadvantaged. Id. The court said that Rothe’s argument is incorrect because it is based on themisconception that narrow tailoring necessarily means a remedy that is laser-focused on a singlesegment of a particular industry or area, rather than the common understanding that the“narrowness” of the narrow-tailoring mandate relates to the relationship between the government’sinterest and the remedy it prescribes. Id.

Conclusion. The court concluded that plaintiff’s facial constitutional challenge to the Section 8(a)Program failed, that the government defendants demonstrated a compelling interest for thegovernment’s racial classification, the purported need for remedial action is supported by strong andunrebutted evidence, and that the Section 8(a) program is narrowly tailored to further its compellinginterest. Id. at *20.
4. DynaLantic Corp. v. United States Dept. of Defense, et al., 885 F.Supp.2d 237, 2012
WL 3356813 (D.D.C., 2012), appeals voluntarily dismissed, United States Court of
Appeals, District of Columbia, Docket Numbers 12-5329 and 12-5330 (2014). Plaintiff,
the DynaLantic Corporation (“DynaLantic”), is a small business that designs and manufactures
aircraft, submarine, ship, and other simulators and training equipment. DynaLantic sued the
United States Department of Defense (“DoD”), the Department of the Navy, and the Small
Business Administration (“SBA”) challenging the constitutionality of Section 8(a) of the Small
Business Act (the “Section 8(a) program”), on its face and as applied: namely, the SBA’s
determination that it is necessary or appropriate to set aside contracts in the military
simulation and training industry. 2012 WL 3356813, at *1, *37.The Section 8(a) program authorizes the federal government to limit the issuance of certain contractsto socially and economically disadvantaged businesses. Id. at *1. DynaLantic claimed that the Section8(a) is unconstitutional on its face because the DoD’s use of the program, which is reserved for“socially and economically disadvantaged individuals,” constitutes an illegal racial preference inviolating its right to equal protection under the Due Process Clause of the Fifth Amendment to theConstitution and other rights. Id. at *1. DynaLantic also claimed the Section 8(a) program isunconstitutional as applied by the federal defendants in DynaLantic’s specific industry, defined as themilitary simulation and training industry. Id.As described in DynaLantic Corp. v. United States Department of Defense, 503 F.Supp. 2d 262 (D.D.C.2007) (see below), the court previously had denied Motions for Summary Judgment by the parties anddirected them to propose future proceedings in order to supplement the record with additionalevidence subsequent to 2007 before Congress. 503 F.Supp. 2d at 267.
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The Section 8(a) Program. The Section 8(a) program is a business development program for smallbusinesses owned by individuals who are both socially and economically disadvantaged as defined bythe specific criteria set forth in the congressional statute and federal regulations at 15 U.S.C. §§ 632,636 and 637; see 13 CFR § 124. “Socially disadvantaged” individuals are persons who have been“subjected to racial or ethnic prejudice or cultural bias within American society because of theiridentities as members of groups without regard to their individual qualities.” 13 CFR § 124.103(a);
see also 15 U.S.C. § 637(a)(5). “Economically disadvantaged” individuals are those sociallydisadvantaged individuals “whose ability to compete in the free enterprise system has been impaireddue to diminished capital and credit opportunities as compared to others in the same or similar lineof business who are not socially disadvantaged.” 13 CFR § 124.104(a); see also 15 U.S.C. §637(a)(6)(A). DynaLantic Corp., 2012WL 3356813 at *2.Individuals who are members of certain racial and ethnic groups are presumptively sociallydisadvantaged; such groups include, but are not limited to, Black Americans, Hispanic Americans,Native Americans, Indian tribes, Asian Pacific Americans, Native Hawaiian Organizations, and otherminorities. Id. at *2 quoting 15 U.S.C. § 631(f)(1)(B)-(c); see also 13 CFR § 124.103(b)(1). Allprospective program participants must show that they are economically disadvantaged, whichrequires an individual to show a net worth of less than $250,000 upon entering the program, and ashowing that the individual’s income for three years prior to the application and the fair market valueof all assets do not exceed a certain threshold. 2012 WL 3356813 at *3; see 13 CFR § 124.104(c)(2).Congress has established an “aspirational goal” for procurement from socially and economicallydisadvantaged individuals, which includes but is not limited to the Section 8(a) program, of 5 percentof procurements dollars government wide. See 15 U.S.C. § 644(g)(1). DynaLantic, at *3. Congress hasnot, however, established a numerical goal for procurement from the Section 8(a) programspecifically. See Id. Each federal agency establishes its own goal by agreement between the agencyhead and the SBA. Id. DoD has established a goal of awarding approximately 2 percent of primecontract dollars through the Section 8(a) program. DynaLantic, at *3. The Section 8(a) programallows the SBA, “whenever it determines such action is necessary and appropriate,” to enter intocontracts with other government agencies and then subcontract with qualified program participants.15 U.S.C. § 637(a)(1). Section 8(a) contracts can be awarded on a “sole source” basis (i.e., reserved toone firm) or on a “competitive” basis (i.e., between two or more Section 8(a) firms). DynaLantic, at *3-
4; 13 CFR 124.501(b).

Plaintiff’s business and the simulation and training industry. DynaLantic performs contracts andsubcontracts in the simulation and training industry. The simulation and training industry iscomposed of those organizations that develop, manufacture, and acquire equipment used to trainpersonnel in any activity where there is a human-machine interface. DynaLantic at *5.

Compelling interest. The Court rules that the government must make two showings to articulate acompelling interest served by the legislative enactment to satisfy the strict scrutiny standard thatracial classifications are constitutional only if they are narrowly tailored measures that furthercompelling governmental interests.” DynaLantic, at *9. First, the government must “articulate alegislative goal that is properly considered a compelling government interest.” Id. quoting Sherbrooke
Turf v. Minn. DOT., 345 F.3d 964, 969 (8th Cir.2003). Second, in addition to identifying a compellinggovernment interest, “the government must demonstrate ‘a strong basis in evidence’ supporting its
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conclusion that race-based remedial action was necessary to further that interest.” DynaLantic, at *9,
quoting Sherbrooke, 345 F.3d 969.After the government makes an initial showing, the burden shifts to DynaLantic to present “credible,particularized evidence” to rebut the government’s “initial showing of a compelling interest.”
DynaLantic, at *10 quoting Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d 950,959 (10th Cir. 2003). The court points out that although Congress is entitled to no deference in itsultimate conclusion that race-conscious action is warranted, its fact-finding process is generallyentitled to a presumption of regularity and deferential review. DynaLantic, at *10, citing Rothe Dev.
Corp. v. U.S. Dep’t of Def. (“Rothe III “), 262 F.3d 1306, 1321 n. 14 (Fed. Cir. 2001).The court held that the federal Defendants state a compelling purpose in seeking to remediate eitherpublic discrimination or private discrimination in which the government has been a “passiveparticipant.” DynaLantic, at *11. The Court rejected DynaLantic’s argument that the federalDefendants could only seek to remedy discrimination by a governmental entity, or discrimination byprivate individuals directly using government funds to discriminate. DynaLantic, at *11. The Courtheld that it is well established that the federal government has a compelling interest in ensuring thatits funding is not distributed in a manner that perpetuates the effect of either public or privatediscrimination within an industry in which it provides funding. DynaLantic, at *11, citing Western
States Paving v. Washington State DOT, 407 F.3d 983, 991 (9th Cir. 2005).The Court noted that any public entity, state or federal, has a compelling interest in assuring thatpublic dollars, drawn from the tax dollars of all citizens, do not serve to finance the evils of privateprejudice, and such private prejudice may take the form of discriminatory barriers to the formationof qualified minority businesses, precluding from the outset competition for public contracts byminority enterprises. DynaLantic at *11 quoting City of Richmond v. J. A. Croson Co., 488 U.S. 469, 492
(1995), and Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1167-68 (10th Cir. 2000). In addition,private prejudice may also take the form of “discriminatory barriers” to “fair competition betweenminority and non-minority enterprises ... precluding existing minority firms from effectivelycompeting for public construction contracts.” DynaLantic, at *11, quoting Adarand VII, 228 F.3d at1168.Thus, the Court concluded that the government may implement race-conscious programs not only forthe purpose of correcting its own discrimination, but also to prevent itself from acting as a “passiveparticipant” in private discrimination in the relevant industries or markets. DynaLantic, at *11, citing
Concrete Works IV, 321 F.3d at 958.
Evidence before Congress. The Court analyzed the legislative history of the Section 8(a) program,and then addressed the issue as to whether the Court is limited to the evidence before Congress whenit enacted Section 8(a) in 1978 and revised it in 1988, or whether it could consider post-enactmentevidence. DynaLantic, at *16-17. The Court found that nearly every circuit court to consider thequestion has held that reviewing courts may consider post-enactment evidence in addition toevidence that was before Congress when it embarked on the program. DynaLantic, at *17. The Courtnoted that post-enactment evidence is particularly relevant when the statute is over thirty years old,and evidence used to justify Section 8(a) is stale for purposes of determining a compelling interest inthe present. Id. The Court then followed the 10th Circuit Court of Appeals’ approach in Adarand VII,
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and reviewed the post-enactment evidence in three broad categories: (1) evidence of barriers to theformation of qualified minority contractors due to discrimination, (2) evidence of discriminatorybarriers to fair competition between minority and non-minority contractors, and (3) evidence ofdiscrimination in state and local disparity studies. DynaLantic, at *17.The Court found that the government presented sufficient evidence of barriers to minority businessformation, including evidence on race-based denial of access to capital and credit, lendingdiscrimination, routine exclusion of minorities from critical business relationships, particularlythrough closed or “old boy” business networks that make it especially difficult for minority-ownedbusinesses to obtain work, and that minorities continue to experience barriers to business networks.
DynaLantic, at *17-21. The Court considered as part of the evidentiary basis before Congress multipledisparity studies conducted throughout the United States and submitted to Congress, and qualitativeand quantitative testimony submitted at Congressional hearings. Id.The Court also found that the government submitted substantial evidence of barriers to minoritybusiness development, including evidence of discrimination by prime contractors, private sectorcustomers, suppliers, and bonding companies. DynaLantic, at *21-23. The Court again based thisfinding on recent evidence submitted before Congress in the form of disparity studies, reports andCongressional hearings. Id.
State and local disparity studies. Although the Court noted there have been hundreds of disparitystudies placed before Congress, the Court considers in particular studies submitted by the federalDefendants of 50 disparity studies, encompassing evidence from 28 states and the District ofColumbia, which have been before Congress since 2006. DynaLantic, at *25-29. The Court stated itreviewed the studies with a focus on two indicators that other courts have found relevant inanalyzing disparity studies. First, the Court considered the disparity indices calculated, which was adisparity index, calculated by dividing the percentage of MBE, WBE, and/or DBE firms utilized in thecontracting market by the percentage of M/W/DBE firms available in the same market. DynaLantic, at*26. The Court said that normally, a disparity index of 100 demonstrates full M/W/DBE participation;the closer the index is to zero, the greater the M/W/DBE disparity due to underutilization.
DynaLantic, at *26.Second, the Court reviewed the method by which studies calculated the availability and capacity ofminority firms. DynaLantic, at *26. The Court noted that some courts have looked closely at thesefactors to evaluate the reliability of the disparity indices, reasoning that the indices are not probativeunless they are restricted to firms of significant size and with significant government contractingexperience. DynaLantic, at *26. The Court pointed out that although discriminatory barriers toformation and development would impact capacity, the Supreme Court decision in Croson and theCourt of Appeals decision in O’Donnell Construction Co. v. District of Columbia, et al., 963 F.2d 420 (D.C.Cir. 1992) “require the additional showing that eligible minority firms experience disparities,notwithstanding their abilities, in order to give rise to an inference of discrimination.” DynaLantic, at*26, n. 10.
Analysis: Strong basis in evidence. Based on an analysis of the disparity studies and other evidence,the Court concluded that the government articulated a compelling interest for the Section 8(a)program and satisfied its initial burden establishing that Congress had a strong basis in evidence
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permitting race-conscious measures to be used under the Section 8(a) program. DynaLantic, at *29-37. The Court held that DynaLantic did not meet its burden to establish that the Section 8(a) programis unconstitutional on its face, finding that DynaLantic could not show that Congress did not have astrong basis in evidence for permitting race-conscious measures to be used under any circumstances,in any sector or industry in the economy. DynaLantic, at *29.The Court discussed and analyzed the evidence before Congress, which included extensive statisticalanalysis, qualitative and quantitative consideration of the unique challenges facing minorities from allbusinesses, and an examination of their race-neutral measures that have been enacted by previousCongresses, but had failed to reach the minority owned firms. DynaLantic, at *31. The Court saidCongress had spent decades compiling evidence of race discrimination in a variety of industries,including but not limited to construction. DynaLantic, at *31. The Court also found that the federalgovernment produced significant evidence related to professional services, architecture andengineering, and other industries. DynaLantic, at *31. The Court stated that the government hastherefore “established that there are at least some circumstances where it would be ‘necessary orappropriate’ for the SBA to award contracts to businesses under the Section 8(a) program.
DynaLantic, at *31, citing 15 U.S.C. § 637(a)(1).Therefore, the Court concluded that in response to plaintiff’s facial challenge, the government met itsinitial burden to present a strong basis in evidence sufficient to support its articulated,constitutionally valid, compelling interest. DynaLantic, at *31. The Court also found that the evidencefrom around the country is sufficient for Congress to authorize a nationwide remedy. DynaLantic, at*31, n. 13.
Rejection of DynaLantic’s rebuttal arguments. The Court held that since the federal Defendants madethe initial showing of a compelling interest, the burden shifted to the plaintiff to show why theevidence relied on by Defendants fails to demonstrate a compelling governmental interest.
DynaLantic, at *32. The Court rejected each of the challenges by DynaLantic, including holding that:the legislative history is sufficient; the government compiled substantial evidence that identifiedprivate racial discrimination which affected minority utilization in specific industries of governmentcontracting, both before and after the enactment of the Section 8(a) program; any flaws in theevidence, including the disparity studies, DynaLantic has identified in the data do not rise to the levelof credible, particularized evidence necessary to rebut the government’s initial showing of acompelling interest; DynaLantic cited no authority in support of its claim that fraud in theadministration of race-conscious programs is sufficient to invalidate Section 8(a) program on its face;and Congress had strong evidence that the discrimination is sufficiently pervasive across racial linesto justify granting a preference for all five groups included in Section 8(a). DynaLantic, at *32-36.In this connection, the Court stated it agreed with Croson and its progeny that the government mayproperly be deemed a “passive participant” when it fails to adjust its procurement practices toaccount for the effects of identified private discrimination on the availability and utilization ofminority-owned businesses in government contracting. DynaLantic, at *34. In terms of flaws in theevidence, the Court pointed out that the proponent of the race-conscious remedial program is notrequired to unequivocally establish the existence of discrimination, nor is it required to negate allevidence of non-discrimination. DynaLantic, at *35, citing Concrete Work IV, 321 F.3d at 991. Rather, astrong basis in evidence exists, the Court stated, when there is evidence approaching a prima facie
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case of a constitutional or statutory violation, not irrefutable or definitive proof of discrimination. Id,
citing Croson, 488 U.S. 500. Accordingly, the Court stated that DynaLantic’s claim that the governmentmust independently verify the evidence presented to it is unavailing. Id. DynaLantic, at *35.Also in terms of DynaLantic’s arguments about flaws in the evidence, the Court noted that Defendantsplaced in the record approximately 50 disparity studies which had been introduced or discussed inCongressional Hearings since 2006, which DynaLantic did not rebut or even discuss any of the studiesindividually. DynaLantic, at *35. DynaLantic asserted generally that the studies did not control for thecapacity of the firms at issue, and were therefore unreliable. Id. The Court pointed out that Congressneed not have evidence of discrimination in all 50 states to demonstrate a compelling interest, andthat in this case, the federal Defendants presented recent evidence of discrimination in a significantnumber of states and localities which, taken together, represents a broad cross-section of the nation.
DynaLantic, at *35, n. 15. The Court stated that while not all of the disparity studies accounted for thecapacity of the firms, many of them did control for capacity and still found significant disparitiesbetween minority and non-minority owned firms. DynaLantic, at *35. In short, the Court found thatDynaLantic’s “general criticism” of the multitude of disparity studies does not constitute particularevidence undermining the reliability of the particular disparity studies and therefore is of littlepersuasive value. DynaLantic, at *35.In terms of the argument by DynaLantic as to requiring proof of evidence of discrimination againsteach minority group, the Court stated that Congress has a strong basis in evidence if it finds evidenceof discrimination is sufficiently pervasive across racial lines to justify granting a preference to all fivedisadvantaged groups included in Section 8(a). The Court found Congress had strong evidence thatthe discrimination is sufficiently pervasive across racial lines to justify a preference to all five groups.
DynaLantic, at *36. The fact that specific evidence varies, to some extent, within and betweenminority groups, was not a basis to declare this statute facially invalid. DynaLantic, at *36.
Facial challenge: Conclusion. The Court concluded Congress had a compelling interest in eliminatingthe roots of racial discrimination in federal contracting and had established a strong basis of evidenceto support its conclusion that remedial action was necessary to remedy that discrimination byproviding significant evidence in three different area. First, it provided extensive evidence ofdiscriminatory barriers to minority business formation. DynaLantic, at *37. Second, it provided“forceful” evidence of discriminatory barriers to minority business development. Id. Third, itprovided significant evidence that, even when minority businesses are qualified and eligible toperform contracts in both the public and private sectors, they are awarded these contracts far lessoften than their similarly situated non-minority counterparts. Id. The Court found the evidence wasparticularly strong, nationwide, in the construction industry, and that there was substantial evidenceof widespread disparities in other industries such as architecture and engineering, and professionalservices. Id.
As-applied challenge. DynaLantic also challenged the SBA and DoD’s use of the Section 8(a) programas applied: namely, the agencies’ determination that it is necessary or appropriate to set asidecontracts in the military simulation and training industry. DynaLantic, at *37. Significantly, the Courtpoints out that the federal Defendants “concede that they do not have evidence of discrimination inthis industry.” Id. Moreover, the Court points out that the federal Defendants admitted that there “isno Congressional report, hearing or finding that references, discusses or mentions the simulation and
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training industry.” DynaLantic, at *38. The federal Defendants also admit that they are “unaware ofany discrimination in the simulation and training industry.” Id. In addition, the federal Defendantsadmit that none of the documents they have submitted as justification for the Section 8(a) programmentions or identifies instances of past or present discrimination in the simulation and trainingindustry. DynaLantic, at *38.The federal Defendants maintain that the government need not tie evidence of discriminatorybarriers to minority business formation and development to evidence of discrimination in anyparticular industry. DynaLantic, at *38. The Court concludes that the federal Defendants’ position isirreconcilable with binding authority upon the Court, specifically, the United States Supreme Court’sdecision in Croson, as well as the Federal Circuit’s decision in O’Donnell Construction Company, whichadopted Croson’s reasoning. DynaLantic, at *38. The Court holds that Croson made clear thegovernment must provide evidence demonstrating there were eligible minorities in the relevantmarket. DynaLantic, at *38. The Court held that absent an evidentiary showing that, in a highly skilledindustry such as the military simulation and training industry, there are eligible minorities who arequalified to undertake particular tasks and are nevertheless denied the opportunity to thrive there,the government cannot comply with Croson’s evidentiary requirement to show an inference ofdiscrimination. DynaLantic, at *39, citing Croson, 488 U.S. 501. The Court rejects the federalgovernment’s position that it does not have to make an industry-based showing in order to showstrong evidence of discrimination. DynaLantic, at *40.The Court notes that the Department of Justice has recognized that the federal government must takean industry-based approach to demonstrating compelling interest. DynaLantic, at *40, citing Cortez III
Service Corp. v. National Aeronautics & Space Administration, 950 F.Supp. 357 (D.D.C. 1996). In Cortez,the Court found the Section 8(a) program constitutional on its face, but found the programunconstitutional as applied to the NASA contract at issue because the government had provided noevidence of discrimination in the industry in which the NASA contract would be performed.
DynaLantic, at *40. The Court pointed out that the Department of Justice had advised federal agenciesto make industry-specific determinations before offering set-aside contracts and specificallycautioned them that without such particularized evidence, set-aside programs may not survive
Croson and Adarand. DynaLantic, at *40.The Court recognized that legislation considered in Croson, Adarand and O’Donnell were all restrictedto one industry, whereas this case presents a different factual scenario, because Section 8(a) is notindustry-specific. DynaLantic, at *40, n. 17. The Court noted that the government did not propose analternative framework to Croson within which the Court can analyze the evidence, and that in fact, theevidence the government presented in the case is industry specific. Id.The Court concluded that agencies have a responsibility to decide if there has been a history ofdiscrimination in the particular industry at issue. DynaLantic, at *40. According to the Court, it neednot take a party’s definition of “industry” at face value, and may determine the appropriate industryto consider is broader or narrower than that proposed by the parties. Id. However, the Court stated,in this case the government did not argue with plaintiff’s industry definition, and more significantly, itprovided no evidence whatsoever from which an inference of discrimination in that industry could bemade. DynaLantic, at *40.



FINAL REPORT APPENDIX B, PAGE 344

Narrowly tailoring. In addition to showing strong evidence that a race-conscious program serves acompelling interest, the government is required to show that the means chosen to accomplish thegovernment’s asserted purpose are specifically and narrowly framed to accomplish that purpose.
DynaLantic, at *41. The Court considered several factors in the narrowly tailoring analysis: theefficacy of alternative, race-neutral remedies, flexibility, over- or under-inclusiveness of the program,duration, the relationship between numerical goals and the relevant labor market, and the impact ofthe remedy on third parties. Id.The Court analyzed each of these factors and found that the federal government satisfied all sixfactors. DynaLantic, at *41-48. The Court found that the federal government presented sufficientevidence that Congress attempted to use race-neutral measures to foster and assist minority ownedbusinesses relating to the race-conscious component in Section 8(a), and that these race-neutralmeasures failed to remedy the effects of discrimination on minority small business owners.
DynaLantic, at *42. The Court found that the Section 8(a) program is sufficiently flexible in grantingrace-conscious relief because race is made relevant in the program, but it is not a determinativefactor or a rigid racial quota system. DynaLantic, at *43. The Court noted that the Section 8(a)program contains a waiver provision and that the SBA will not accept a procurement for award as an8(a) contract if it determines that acceptance of the procurement would have an adverse impact onsmall businesses operating outside the Section 8(a) program. DynaLantic, at *44.The Court found that the Section 8(a) program was not over- and under-inclusive because thegovernment had strong evidence of discrimination which is sufficiently pervasive across racial linesto all five disadvantaged groups, and Section 8(a) does not provide that every member of a minoritygroup is disadvantaged. DynaLantic, at *44. In addition, the program is narrowly tailored because it isbased not only on social disadvantage, but also on an individualized inquiry into economicdisadvantage, and that a firm owned by a non-minority may qualify as socially and economicallydisadvantaged. DynaLantic, at *44.The Court also found that the Section 8(a) program places a number of strict durational limits on aparticular firm’s participation in the program, places temporal limits on every individual’sparticipation in the program, and that a participant’s eligibility is continually reassessed and must bemaintained throughout its program term. DynaLantic, at *45. Section 8(a)’s inherent time limit andgraduation provisions ensure that it is carefully designed to endure only until the discriminatoryimpact has been eliminated, and thus it is narrowly tailored. DynaLantic, at *46.In light of the government’s evidence, the Court concluded that the aspirational goals at issue, all ofwhich were less than 5 percent of contract dollars, are facially constitutional. DynaLantic, at *46-47.The evidence, the Court noted, established that minority firms are ready, willing, and able to performwork equal to 2 to 5 percent of government contracts in industries including but not limited toconstruction. Id. The Court found the effects of past discrimination have excluded minorities fromforming and growing businesses, and the number of available minority contractors reflects thatdiscrimination. DynaLantic, at *47.Finally, the Court found that the Section 8(a) program takes appropriate steps to minimize theburden on third parties, and that the Section 8(a) program is narrowly tailored on its face.
DynaLantic, at *48. The Court concluded that the government is not required to eliminate the burden
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on non-minorities in order to survive strict scrutiny, but a limited and properly tailored remedy tocure the effects of prior discrimination is permissible even when it burdens third parties. Id. TheCourt points to a number of provisions designed to minimize the burden on non-minority firms,including the presumption that a minority applicant is socially disadvantaged may be rebutted, anindividual who is not presumptively disadvantaged may qualify for such status, the 8(a) programrequires an individualized determination of economic disadvantage, and it is not open to individualswhose net worth exceeds $250,000 regardless of race. Id.

Conclusion. The Court concluded that the Section 8(a) program is constitutional on its face. The Courtalso held that it is unable to conclude that the federal Defendants have produced evidence ofdiscrimination in the military simulation and training industry sufficient to demonstrate a compellinginterest. Therefore, DynaLantic prevailed on its as-applied challenge. DynaLantic, at *51. Accordingly,the Court granted the federal Defendants’ Motion for Summary Judgment in part (holding the Section8(a) program is valid on its face) and denied it in part, and granted the plaintiff’s Motion for SummaryJudgment in part (holding the program is invalid as applied to the military simulation and trainingindustry) and denied it in part. The Court held that the SBA and the DoD are enjoined from awardingprocurements for military simulators under the Section 8(a) program without first articulating astrong basis in evidence for doing so.
Appeals voluntarily dismissed, and Stipulation and Agreement of Settlement Approved and
Ordered by District Court. A Notice of Appeal and Notice of Cross Appeal were filed in this case to theUnited States Court of Appeals for the District of Columbia by the United States and DynaLantic:Docket Numbers 12-5329 and 12-5330. Subsequently, the appeals were voluntarily dismissed, andthe parties entered into a Stipulation and Agreement of Settlement, which was approved by theDistrict Court (Jan. 30, 2014). The parties stipulated and agreed inter alia, as follows: (1) the FederalDefendants were enjoined from awarding prime contracts under the Section 8(a) program for thepurchase of military simulation and military simulation training contracts without first articulating astrong basis in evidence for doing so; (2) the Federal Defendants agreed to pay plaintiff the sum of$1,000,000.00; and (3) the Federal Defendants agreed they shall refrain from seeking to vacate theinjunction entered by the Court for at least two years.The District Court on January 30, 2014 approved the Stipulation and Agreement of Settlement, and SoOrdered the terms of the original 2012 injunction modified as provided in the Stipulation andAgreement of Settlement.
5. DynaLantic Corp. v. United States Dept. of Defense, et al., 503 F. Supp.2d 262 (D.D.C.
2007). DynaLantic Corp. involved a challenge to the DOD’s utilization of the Small
Business Administration’s (“SBA”) 8(a) Business Development Program (“8(a)
Program”). In its Order of August 23, 2007, the district court denied both parties’
Motions for Summary Judgment because there was no information in the record
regarding the evidence before Congress supporting its 2006 reauthorization of the
program in question; the court directed the parties to propose future proceedings to
supplement the record. 503 F. Supp.2d 262, 263 (D.D.C. 2007).The court first explained that the 8(a) Program sets a goal that no less than 5 percent of total primefederal contract and subcontract awards for each fiscal year be awarded to socially and economically
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disadvantaged individuals. Id. Each federal government agency is required to establish its own goalfor contracting but the goals are not mandatory and there is no sanction for failing to meet the goal.Upon application and admission into the 8(a) Program, small businesses owned and controlled bydisadvantaged individuals are eligible to receive technological, financial, and practical assistance, andsupport through preferential award of government contracts. For the past few years, the 8(a)Program was the primary preferential treatment program the DOD used to meet its 5 percent goal. Id.at 264.This case arose from a Navy contract that the DOD decided to award exclusively through the 8(a)Program. The plaintiff owned a small company that would have bid on the contract but for the fact itwas not a participant in the 8(a) Program. After multiple judicial proceedings the D.C. Circuitdismissed the plaintiff’s action for lack of standing but granted the plaintiff’s motion to enjoin thecontract procurement pending the appeal of the dismissal order. The Navy cancelled the proposedprocurement but the D.C. Circuit allowed the plaintiff to circumvent the mootness argument byamending its pleadings to raise a facial challenge to the 8(a) program as administered by the SBA andutilized by the DOD. The D.C. Circuit held the plaintiff had standing because of the plaintiff’s inabilityto compete for DOD contracts reserved to 8(a) firms, the injury was traceable to the race-consciouscomponent of the 8(a) Program, and the plaintiff’s injury was imminent due to the likelihood thegovernment would in the future try to procure another contract under the 8(a) Program for whichthe plaintiff was ready, willing, and able to bid. Id. at 264-65.On remand, the plaintiff amended its complaint to challenge the constitutionality of the 8(a) Programand sought an injunction to prevent the military from awarding any contract for military simulatorsbased upon the race of the contractors. Id. at 265. The district court first held that the plaintiff’scomplaint could be read only as a challenge to the DOD’s implementation of the 8(a) Program[pursuant to 10 U.S.C. § 2323] as opposed to a challenge to the program as a whole. Id. at 266. Theparties agreed that the 8(a) Program uses race-conscious criteria so the district court concluded itmust be analyzed under the strict scrutiny constitutional standard. The court found that in order toevaluate the government’s proffered “compelling government interest,” the court must consider theevidence that Congress considered at the point of authorization or reauthorization to ensure that ithad a strong basis in evidence of discrimination requiring remedial action. The court cited to Western
States Paving in support of this proposition. Id. The court concluded that because the DOD programwas reauthorized in 2006, the court must consider the evidence before Congress in 2006.The court cited to the recent Rothe decision as demonstrating that Congress considered significantevidentiary materials in its reauthorization of the DOD program in 2006, including six recentlypublished disparity studies. The court held that because the record before it in the present case didnot contain information regarding this 2006 evidence before Congress, it could not rule on theparties’ Motions for Summary Judgment. The court denied both motions and directed the parties topropose future proceedings in order to supplement the record. Id. at 267.
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APPENDIX C.
Quantitative Analyses of
Marketplace Conditions

BBC Research & Consulting (BBC) conducted quantitative analyses of marketplace conditions inMontana to assess whether minorities, women, and minority- and woman-owned businesses face anybarriers in the state’s transportation-related construction and professional services industries. Weexamined marketplace conditions in four primary areas:
 Human capital, to assess whether minorities and women face barriers related to education,employment, and gaining experience;
 Financial capital, to assess whether minorities and women face barriers related to wages,homeownership, personal wealth, and financing;
 Business ownership to assess whether minorities and women own businesses at ratescomparable to white Americans and men, respectively; and
 Business success to assess whether minority- and woman-owned businesses have outcomessimilar to those of other businesses.Appendix C presents a series of figures that show results from those analyses. Key results along withinformation from secondary research are presented in Chapter 3.
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Figure C-1.
Percentage of all workers 25 and older with at least a
four-year degree, Montana and the United States, 2015-2019

Note: **, ++ Denotes that the difference in proportions between the minority group and non-Hispanic whites
(or between women and men) is statistically significant at the 95% confidence level for Montana and the
United States, respectively.

"Other race minority" includes Asian Pacific Americans, Black Americans, Subcontinent Asian Americans,
and other races.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was obtained through
the IPUMS program of the Minnesota Population Center: http://usa.ipums.org/usa/.Figure C-1 indicates that smaller percentages of Hispanic American and Native American workershave four-year college degrees than white Americans in Montana.
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Figure C-2.
Percent representation of minorities in various industries in Montana, 2015-2019

Notes: *, ** Denotes that the difference in proportions between minority workers in the specified industry and all industries is statistically
significant at the 90% and 95% confidence level, respectively.

The representation of minorities among all Montana workers is 4% for Hispanic Americans, 6% for Native Americans, 2% for
Other race minorities and 12% for all minorities considered together.

"Other race minority" includes Asian Pacific Americans, Black Americans, Subcontinent Asian Americans, and other races.

Workers in the finance, insurance, real estate, legal services, accounting, advertising, architecture, management, scientific research, and
veterinary services industries were combined to one category of professional services.

Workers in the rental and leasing, travel, investigation, waste remediation, arts, entertainment, recreation, accommodations, food services,
and select other services were combined into one category of other services.

All labels less than 2% were removed due to poor visibility.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS program of the MN
Population Center: http://usa.ipums.org/usa/.Figure C-2 indicates that the Montana industries with the highest representations of minorityworkers are childcare, public administration and social services, and other services. The Montanaindustries with the lowest representations of minority workers are extraction and agriculture,manufacturing, and professional services.
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Figure C-3.
Percent representation of women in various industries in Montana, 2015-2019

Notes: *, ** Denotes that the difference in proportions between women workers in the specified industry and all industries is statistically
significant at the 90% and 95% confidence level, respectively.

The representation of women among all Montana workers is 47%.

Workers in the finance, insurance, real estate, legal services, accounting, advertising, architecture, management, scientific research, and
veterinary services industries were combined to one category of professional services.

Workers in the rental and leasing, travel, investigation, waste remediation, arts, entertainment, recreation, accommodations, food services,
and select other services were combined into one category of other services.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS program of the
MN Population Center: http://usa.ipums.org/usa/.Figure C-3 indicates that the Montana industries with the highest representations of women workersare childcare, hair and nails, and health care. The industries with the lowest representations ofwomen are wholesale trade, extraction and agriculture, and construction.
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Figure C-4.
Demographic
characteristics of workers
in study-related industries
and all industries,
Montana and the United
States, 2015-2019
Notes:
*, ** Denotes that the difference in
proportions between workers in each
study-related industry and workers in all
industries is statistically significant at the
90% and 95% confidence level,
respectively.

"Other race minority" includes Asian
Pacific Americans, Black Americans,
Subcontinent Asian Americans, and other
races.

Source:
BBC from 2015-2019 ACS 5% Public Use
Microdata sample. The raw data extract
was obtained through the IPUMS
program of the Minnesota Population
Center: http://usa.ipums.org/usa/.

Figure C-4 indicates that compared to all industries considered together:
 Smaller percentages of Native Americans and other race minorities work in the Montanaconstruction industry. In addition, a smaller percentage of women work in the Montanaconstruction industry.
 Smaller percentages of Hispanic Americans, Native Americans, and other race minorities work inthe Montana professional services industry. In addition, a smaller percentage of women work inthe Montana professional services industry.

Montana

Race/ethnicity
Hispanic American 3.6 % 3.5 % 1.7 % **
Native American 6.0 % 5.0 % * 1.3 % **
Other race minority 2.2 % 1.3 % ** 0.6 % **

Total minority 11.8 % 9.8 % 3.6 %

Non-Hispanic white 88.2 % 90.2 % ** 96.4 % **
Total 100.0 % 100.0 % 100.0 %

Gender
Women 46.9 % 9.0 % ** 29.2 % **
Men 53.1 % 91.0 % ** 70.8 % **

Total 100.0 % 100.0 % 100.0 %

United States

Race/ethnicity
Hispanic American 17.3 % 28.6 % ** 9.1 % **
Native American 1.2 % 1.3 % ** 0.8 % **
Other race minority 19.4 % 8.3 % ** 16.1 % **

Total minority 37.9 % 38.3 % 26.0 %

Non-Hispanic white 62.1 % 61.7 % ** 74.0 % **
Total 100.0 % 100.0 % 100.0 %

Gender
Women 47.2 % 9.7 % ** 34.5 % **
Men 52.8 % 90.3 % ** 65.5 % **

Total 100.0 % 100.0 % 100.0 %

All Industries Construction
(n=24,647) (n=2,039)

Professional
Services
(n=470)

(n=7,818,941) (n=485,217)
All Industries Construction

(n=170,585)

Professional
Services
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Figure C-5.
Percent representation of minorities in selected construction occupations in Montana, 2015-2019

Notes: *, ** Denotes that the difference in proportions between minority workers in the specified occupation and all construction occupations
considered together is statistically significant at the 90% and 95% confidence level, respectively.

The representation of minorities among all Montana construction workers is 4% for Hispanic Americans, 5% for Native Americans, 1% for other
race minorities, and 10% for all minorities considered together.

"Other race minority" includes Asian Pacific Americans, Black Americans, Subcontinent Asian Americans, and other races.

Crane and tower operators, dredge, excavating and loading machine and dragline operators, paving, surfacing and tamping equipment operators
were combined into the single category of miscellaneous construction equipment operators.

Source: BBC from 2015-2019 ACS 5% sample. The raw data extract was obtained through the IPUMS program of the Minnesota Population Center:
http://usa.ipums.org/usa/.
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Figure C-5 indicates that the construction occupations with the highest representations of minorityworkers in Montana are drywall installers, ceiling tile installers, and tapers; carpet, floor, and tileinstallers and finishers; and secretaries. The construction occupations with the lowestrepresentations of minority workers are brickmasons, blockmasons, and stonemasons; cementmasons and terrazzo workers; glaziers; sheet metal workers; plasterers and stucco masons; helpers;and iron and steel workers.
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Figure C-6.
Percent representation of women in selected construction occupations in Montana, 2015-2019

Notes: *, ** Denotes that the difference in proportions between women workers in the specified occupation and all construction occupations considered
together is statistically significant at the 90% and 95% confidence level, respectively.

The representation of women among all Montana construction workers is 9%

Crane and tower operators, dredge, excavating and loading machine and dragline operators, paving, surfacing and tamping equipment operators
were combined into the single category of miscellaneous construction equipment operators.

Source: BBC from 2015-2019 ACS 5% sample. The raw data extract was obtained through the IPUMS program of the Minnesota Population Center:
http://usa.ipums.org/usa/.Figure C-6 indicates that the construction occupations in Montana with the highest representations ofwomen workers are secretaries; brickmasons, blockmasons, and stonemasons; and roofers. Theconstruction occupations with the lowest representations of women workers are electricians;helpers; sheet metal workers; pipelayers, plumbers, pipefitters, and steamfitters; drywall installers,ceiling tile installers, and tapers; cement masons and terrazzo workers; glaziers; and iron and steelworkers.
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Figure C-7.
Percentage of non-owner workers
who work as managers in each
study-related industry, Montana
and the United States, 2015-2019
Notes:
*, ** Denotes that the difference in proportions
between the minority group and non-Hispanic whites
or between women and men is statistically significant
at the 90% and 95% confidence level, respectively.
† Denotes significant differences in propor ons not
reported due to small sample size.
"Other race minority" includes Asian Pacific
Americans, Black Americans, Subcontinent Asian
Americans, and other races.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata
sample. The raw data extract was obtained through
the IPUMS program of the MN Population Center:
http://usa.ipums.org/usa/.

Figure C-7 indicates that, compared to white Americans, smaller percentages of Native Americanswork as managers in the Montana construction industry (excluding business owners).

Montana

Race/ethnicity
Hispanic American 4.4 % 0.0 % †
Native American 1.9 % ** 0.0 % †
Other race minority 0.0 % † 0.0 % †

Non-Hispanic white 7.0 % 2.2 %

Gender
Women 5.8 % 1.5 %
Men 6.6 % 2.3 %

All individuals 6.5 % 2.1 %

United States

Race/ethnicity
Hispanic American 2.6 % ** 2.3 % **
Native American 5.3 % ** 3.6 %
Other race minority 4.6 % ** 2.1 % **

Non-Hispanic white 9.2 % 3.7 %

Gender
Women 6.4 % ** 2.0 % **
Men 6.8 % 4.0 %

All individuals 6.7 % 3.3 %

Construction
Professional

Services

Construction
Professional

Services
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Figure C-8.
Mean annual wages, Montana and the United States, 2015-2019

Note: The sample universe is all non-institutionalized, employed individuals aged 25-64 that are not in school,
the military, or self-employed.

**/++ Denotes statistically significant differences from non-Hispanic whites (for minority groups) and
from men (for women) at the 95% confidence level for Montana and the United States as a whole,
respectively.

"Other race minority" includes Asian Pacific Americans, Black Americans, Subcontinent Asian Americans,
and other races.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was obtained
through the IPUMS program of the MN Population Center: http://usa.ipums.org/usa/.Figure C-8 indicates that, compared to white Americans, Hispanic Americans, Native Americans, andother race minorities in Montana earn substantially less in wages. In addition, compared to men,women earn less in wages.
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Figure C-9.
Predictors of annual wages
(regression), Montana, 2015-2019
Notes:
The regression includes 12,055 observations.
The sample universe is all non-institutionalized,
employed individuals aged 25-64 that are not in
school, the military, or self-employed.
For ease of interpretation, the exponentiated form of
the coefficients is displayed in the figure.
*, ** Denotes statistical significance at the 90% and
95% confidence levels, respectively.
"Other minority group" includes Asian Pacific
Americans, Black Americans, Subcontinent Asian
Americans, and other races.
The referent for each set of categorical variables is as
follows: non-Hispanic whites for the race variables,
high school diploma for the education variables,
manufacturing for industry variables.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata
sample. The raw data extract was obtained through
the IPUMS program of the Minnesota Population
Center: http://usa.ipums.org/usa/.

Figure C-9 indicates that, compared to being white American in Montana, being Native American orother race minority is related to lower annual wages, even after accounting for various other personalcharacteristics. (For example, the model indicates that being Native American is associated withmaking approximately $0.84 for every dollar a white American makes, all else being equal.) Inaddition, compared to being a man in Montana, being a woman is related to lower annual wages.

Variable

Constant 7,950.992 **
Hispanic American 0.947
Native American 0.835 **
Other minority group 0.794 **
Women 0.749 **
Less than high school education 0.718 **
Some college 1.159 **
Four-year degree 1.438 **
Advanced degree 2.009 **
Disabled 0.776 **
Military experience 0.963
Speaks English well 1.409
Age 1.053 **
Age-squared 0.999 **
Married 1.158 **
Children 1.010
Number of people over 65 in household 0.872 **
Public sector worker 1.100 **
Manager 1.280 **
Part time worker 0.369 **
Extraction and agriculture 1.088 *
Construction 1.016
Wholesale trade 1.016
Retail trade 0.821 **
Transportation, warehouse, & information 1.186 **
Professional services 1.075 *
Education 0.699 **
Health care 1.099 **
Other services 0.684 **
Public administration and social services 0.806 **

Exponentiated
Coefficient
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Figure C-10.
Home Ownership Rates, Montana and the United States, 2015-2019

Note: The sample universe is all households.

**, ++ Denotes statistically significant differences from non-Hispanic whites at the 95% confidence level
for Montana and the United States as a whole, respectively.

"Other race minority" includes Asian Pacific Americans, Black Americans, Subcontinent Asian Americans,
and other races.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was
obtained through the IPUMS program of the Minnesota Population Center: http://usa.ipums.org/usa/.Figure C-10 indicates that all relevant minority groups in Montana exhibit homeownership rateslower than that of white Americans.
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Figure C-11.
Median home values, Montana and the United States, 2015-2019

Note: The sample universe is all owner-occupied housing units.

"Other race minority" includes Asian Pacific Americans, Black Americans,
Subcontinent Asian Americans, and other races.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was
obtained through the IPUMS program of the Minnesota Population Center: http://usa.ipums.org/usa/.Figure C-11 indicates that homeowners of all relevant minority groups in Montana appear to ownhomes that, on average, are worth less than those of white American homeowners.
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Figure C-12.
Denial rates of
conventional purchase
loans for high-income
households, Montana
and the United States,
2019
Note:
High-income borrowers are those
households with 120% or more of
the HUD/FFIEC area median family
income (MFI). MFI data are
calculated by the FFIEC.
"Other race minority" includes Asian
Americans, Black Americans, and
Native Hawaiian or Other Pacific
Islander.

Source:
FFIEC HMDA data, 2019. The raw data
extract was obtained from the Federal
Financial Institutions Examination
Council's HMDA data tool:
https://ffiec.cfpb.gov/data-browser/.Figure C-12 indicates that, in 2019, Hispanic Americans and Native Americans in Montana appearedto be denied home loans at higher rates than white Americans.
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Figure C-13.
Percent of conventional
home purchase loans
that were subprime,
Montana and the United
States, 2019
Note:
Subprime loans are those with a rate
spread of 1.5 or more. Rate spread is
the difference between the covered
loan’s annual percentage rate (APR)
and the average prime offer rate
(APOR) for a comparable transaction
as of the date the interest rate is set.
"Other race minority" includes Asian
Americans, Black Americans, and
Native Hawaiian or Other Pacific
Islander.

Source:
FFIEC HMDA data,2019. The raw data
extract was obtained from the Federal
Financial Institutions Examination
Council's HMDA data tool:
https://ffiec.cfpb.gov/data-browser/.Figure C-13 indicates that, in 2019, Hispanic Americans, Native Americans, and other race minoritiesin Montana appear to be awarded subprime conventional home purchase loans at greater rates thanwhite Americans.
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Figure C-14
Business loan denial
rates, Mountain
Division and the
United States, 2003
Notes:
** Denotes that the difference
in proportions from businesses
owned by non-Hispanic white
men is statistically significant at
the 95% confidence level.
The Mountain Division consists
of Arizona, Colorado, Idaho,
Montana, Nevada, New Mexico,
Utah, and Wyoming.

Source:
BBC from 2003 Survey of Small
Business Finance.

Figure C-14 indicates that, in 2003, minority- and woman-owned businesses in the Mountain Divisionwere denied business loans at greater rates than businesses owned by white men.
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Figure C-15.
Businesses that did
not apply for loans
due to fear of denial,
Mountain Division
and the United
States, 2003
Notes:
** Denotes that the difference in
proportions from businesses
owned by non-Hispanic white
men is statistically significant at
the 95% confidence level.
The Mountain Division consists of
Arizona, Colorado, Idaho,
Montana, Nevada, New Mexico,
Utah, and Wyoming.

Source:
BBC from 2003 Survey of Small
Business Finance.

Figure C-15 indicates that, in 2003, minority- and woman-owned businesses in the Mountain Divisionwere more likely than businesses owned by white men to not apply for business loans due to a fear ofdenial.
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Figure C-16.
Mean values of approved
business loans, Mountain
Division and the United States,
2003
Note:
** Denotes statistically significant differences
from non-Hispanic white men (for minority
groups and women) at the 95% confidence
level.
The Mountain Division consists of Arizona,
Colorado, Idaho, Montana, Nevada, New
Mexico, Utah, and Wyoming.

Source:
BBC from 2003 Survey of Small Business
Finance.Figure C-16 indicates that, in 2003, minority- and woman-owned businesses in the Mountain Divisionthat received business loans were approved for loans worth less on average than loans businessesowned by white men received.
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Figure C-17.
Business ownership rates in
study-related industries,
Montana and the United
States, 2015-2019
Note:
*, ** Denotes that the difference in
proportions between the minority group and
non-Hispanic whites, or between women
and men, is statistically significant at the
90% and 95% confidence level, respectively.
† Denotes significant differences in
proportions not reported due to small
sample size.
"Other race minority" includes Asian Pacific
Americans, Black Americans, Subcontinent
Asian Americans, and other races.

Source:
BBC from 2015-2019 ACS 5% Public Use
Microdata samples. The raw data extract
was obtained through the IPUMS program of
the MN Population Center:
http://usa.ipums.org/usa/.

Figure C-17 indicates that, compared to white Americans, Native Americans working in the Montanaconstruction industry own businesses at a lower rate.

Montana

Race/ethnicity
Hispanic American 28.1 % 5.0 % †
Native American 26.8 % * 20.8 % †
Other Race Minority 43.7 % † 15.7 % †

Non-Hispanic white 37.2 % 34.0 %

Gender
Women 31.5 % 39.7 %
Men 36.9 % 30.6 %

All individuals 36.5 % 33.3 %

United States

Race/ethnicity
Hispanic American 17.8 % ** 15.3 % **
Native American 19.6 % ** 20.2 % *
Other Race Minority 18.2 % ** 14.8 % **

Non-Hispanic white 25.3 % 22.7 %

Gender
Women 16.0 % ** 19.8 % **
Men 23.2 % 21.2 %

All individuals 22.5 % 20.8 %

Construction
Professional

 Services

Professional
ServicesConstruction
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Figure C-18.
Predictors of business ownership in
construction (regression), Montana,
2015-2019
Note:
The regression included 1,810 observations.
*, ** Denotes statistical significance at the 90% and 95%
confidence level, respectively.
"Other minority group" includes Asian Pacific Americans,
Black Americans, Subcontinent Asian Americans, and
other races.
The referent for each set of categorical variables is as
follows: high school diploma for the education variables
and non-Hispanic whites for the race variables.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata
samples. The raw data extract was obtained through the
IPUMS program of the MN Population Center:
http://usa.ipums.org/usa.

Figure C-18 indicates that being Native American is associated with a lower likelihood of owning aconstruction business in Montana compared to being white American, even after statisticallyaccounting for other personal factors.

Variable

Constant -1.5401 *
Age 0.0446 **
Age-squared -0.0003
Married 0.1622
Disabled -0.1107
Number of children in household 0.0109
Number of people over 65 in household 0.1344
Owns home -0.1670
Home value ($000s) 0.0003
Monthly mortgage payment  ($000s) -0.0409
Interest and dividend income ($000s) 0.0060
Income of spouse or partner ($000s) 0.0011
Speaks English well -0.2165
Less than high school education 0.2354
Some college 0.0707
Four-year degree 0.0575
Advanced degree -0.2991
Hispanic American -0.2049
Native American -0.3218 *
Other minority group -0.0959
Women -0.2502

Coefficient
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Figure C-19.
Disparities in business ownership rates for Montana construction workers, 2015-2019

Note: The benchmark figure can only be estimated for records with observed (rather than imputed) dependent variable. Thus, BBC made comparisons
between actual and benchmark self-employment rates only for the subset of the sample for which the dependent variable was observed.

Analyses are limited to those groups that showed negative coefficients that were statistically significant in the regression model.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata samples. The raw data extract was obtained through the IPUMS program of the MN Population
Center: http://usa.ipums.org/usa/.Figure C-19 indicates that Native Americans own construction businesses in Montana at a rate that is70 percent that of similarly situated white men.

Group

Native American 25.3% 36.1% 70

Actual Benchmark
Disparity  Index

(100 = Parity)
Self-Employment Rate
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Figure C-20.
Predictors of business ownership in
professional services (regression),
Montana, 2015-2019
Note:
The regression included 438 observations.
*, ** Denotes statistical significance at the 90% and 95%
confidence level, respectively.
"Other minority group" includes Asian Pacific Americans,
Black Americans, Subcontinent Asian Americans, and
other races.
The referent for each set of categorical variables is as
follows: high school diploma for the education variables
and non-Hispanic whites for the race variables.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata
samples. The raw data extract was obtained through the
IPUMS program of the MN Population Center:
http://usa.ipums.org/usa/.

Figure C-20 indicates that being Hispanic American is associated with a lower likelihood of owning aprofessional services business in Montana compared to being white American, even after statisticallyaccounting for other personal factors.

Variable Coefficient

Constant 0.2853
Age 0.0148
Age-squared 0.0002
Married 0.4836 **
Disabled 0.5168
Number of children in household -0.1262
Number of people over 65 in household -0.0188
Owns home -0.5470 *
Home value ($000s) 0.0004
Monthly mortgage payment  ($000s) 0.0052
Interest and dividend income ($000s) 0.0018
Income of spouse or partner ($000s) 0.0014
Speaks English well -2.4067 **
Less than high school education 0.0000 †
Some college 0.3328
Four-year degree 0.3095
Advanced degree 0.5057
Hispanic American -1.4047 **
Native American -0.0922
Other minority group -0.5311
Women 0.4063 *
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Figure C-21.
Disparities in business ownership rates for Montana professional services workers, 2015-2019

Note: The benchmark figure can only be estimated for records with observed (rather than imputed) dependent variable. Thus, BBC made comparisons
between actual and benchmark self-employment rates only for the subset of the sample for which the dependent variable was observed.

Analyses are limited to those groups that showed negative coefficients that were statistically significant in the regression model.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata samples. The raw data extract was obtained through the IPUMS program of the MN Population
Center: http://usa.ipums.org/usa/.Figure C-21 indicates that Hispanic Americans own professional services businesses in Montana at arate that is 18 percent that of similarly situated white men.

Group

Hispanic American 5.0% 28.1% 18

Self-Employment Rate Disparity  Index
Actual Benchmark (100 = Parity)
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Figure C-22.
Rates of business closure,
expansion, and contraction,
Montana and the United
States, 2002-2006
Note:
Data include only non-publicly held
businesses.
Equal Gender Ownership refers to those
businesses for which ownership is split
evenly between women and men.
Statistical significance of these results
cannot be determined, because sample
sizes were not reported.

Source:
Lowrey, Ying. 2010. “Race/Ethnicity and
Establishment Dynamics, 2002-2006.” U.S.
Small Business Administration Office of
Advocacy. Washington D.C.
Lowrey, Ying. 2014. "Gender and
Establishment Dynamics, 2002-2006." U.S.
Small Business Administration Office of
Advocacy. Washington D.C.

Figure C-22 indicates that Asian American- and Black American-owned businesses in Montana appearto close at higher rates than white American-owned businesses. With regard to expansion rates, BlackAmerican-owned businesses in Montana appear to expand at a lower rate than white American-owned businesses.
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Figure C-23.
Mean annual business receipts (in thousands), Montana and the United States

Note: Includes employer firms. Does not include publicly-traded companies or other firms not classifiable by
race/ethnicity and gender.

Source: Annual Business Survey data 2018. Raw data were obtained from United States Census Bureau Application Programming Interface:
https://www.census.gov/data/developers/data-sets/abs.html.Figure C-23 indicates that, in 2018, all relevant minority groups in Montana appeared to show lowermean annual business receipts than businesses owned by white Americans. In addition, woman-owned businesses in Montana showed lower mean annual business receipts than businesses ownedby men.
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Figure C-24.
Mean annual business owner earnings,
Montana and United States, 2015-2019

Note: The sample universe is business owners aged 16 and over who reported positive earnings. All amounts
in 2019 dollars.

**, ++ Denotes statistically significant differences from non-Hispanic whites (for minority groups) and
from men (for women) at the 95% confidence level for Montana and the United States as a whole,
respectively.

"Other race minority" includes Asian Pacific Americans, Black Americans, Subcontinent Asian Americans,
and other races.

Source: BBC from 2015-2019 ACS 5% Public Use Microdata sample. The raw data extract was obtained through
the IPUMS program of the MN Population Center: http://usa.ipums.org/usa/.Figure C-24 indicates that Hispanic American business owners in Montana earn less on average thanwhite American business owners. In addition, women business owners in Montana earn less onaverage than men business owners.
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Figure C-25.
Predictors of business owner earnings
(regression), Montana, 2015-2019
Notes:
The regression includes 2,350 observations.
For ease of interpretation, the exponentiated form of the
coefficients is displayed in the figure.
The sample universe is business owners aged 16 and over who
reported positive earnings.
*, ** Denotes statistical significance at the 90% and 95%
confidence level, respectively.
"Other race minority" includes Asian Pacific Americans, Black
Americans, Subcontinent Asian Americans, and other races.
The referent for each set of categorical variables is as follows:
high school diploma for the education variables and non-
Hispanic whites for the race variables.

Source:
BBC from 2015-2019 ACS 5% Public Use Microdata sample.
The raw data extract was obtained through the IPUMS
program of the MN Population Center:
http://usa.ipums.org/usa/.Figure C-25 indicates that, compared to a white business owner in Montana, being a HispanicAmerican or Native American business owner is related to lower business earnings. Similarly,compared to being a male business owner, being a woman business owner is related to lowerbusiness earnings.

Variable

Constant 682.909 **
Age 1.134 **
Age-squared 0.999 **
Married 1.281 **
Speaks English well 1.458
Disabled 0.555 **
Less than high school 0.616 **
Some college 1.031
Four-year degree 1.008
Advanced degree 1.622 **
Hispanic American 0.620 *
Native American 0.513 **
Other race minority 1.238
Women 0.570 **

Exponentiated
Coefficient
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APPENDIX D.
Anecdotal Information about
Marketplace Conditions

Appendix D presents anecdotal information that BBC Research & Consulting (BBC) collected frombusiness owners and other stakeholders as part of the 2022 Montana Department of Transportation(MDT) Disparity Study. We summarize the key themes that emerged from those insights, organizedinto the following sections:
A. Background summarizes information about how businesses become established, what productsand services they provide, business growth, and marketing efforts;
B. Ownership and certification presents information about businesses’ statuses as disadvantagedbusiness enterprises (DBEs), minority-, and woman-owned business enterprises (MBE/WBEs),certification processes, and business owners’ experiences with MDT’s certification programs;
C. Private and public sector work presents business owners’ experiences pursuing private andpublic sector work;
D. Prime contract and subcontract work summarizes information about businesses’ experiencesworking as prime contractors and subcontractors, how they obtain that work, and experiencesworking with DBEs and minority- and woman-owned businesses;
E. Public agency work describes business owners’ experiences working with or attempting to workwith MDT, National Plan of Integrated Airport Systems (NPIAS) airports, and other agencies andidentifies potential barriers to doing work for them;
F. Marketplace conditions presents information about business owners’ current perceptions ofeconomic conditions in Montana and what it takes for businesses to be successful;
G. Potential barriers describes barriers and challenges businesses face in the local marketplace;
H. Effects of race and gender presents information about any experiences business owners havewith discrimination in the local marketplace and how it affects DBEs and minority- or woman-owned businesses;
I. Business assistance programs describes business owners’ awareness of, and opinions about,business assistance programs and other efforts to ameliorate barriers for businesses inMontana;
J. Race- and gender-based measures includes business owners’ comments about current orpotential race- or gender-based programs; and
K. Other insights and recommendations presents additional comments and recommendations forMDT and NPIAS airports to consider.We denote availability survey comments by the prefix “AV,” focus group comments by the prefix “FG,”public forum comments by the prefix “PT,” and written comments by the prefix “WT.” In-depth
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interview comments do not have a prefix. We also preface each quotation with a brief description ofthe race and gender of the business owner and the business type. In addition, we indicate whethereach participant represents a certified DBE, MBE/WBE, or SBE.
A. BackgroundPart A presents information related to:1. Business characteristics;2. Business establishment;3. Types, locations, and sizes of contracts;4. Employment;5. Growth; and6. Marketing.
1. Business characteristics. The business owners interviewed for the study represented a varietyof different business types and histories, from well-established firms to newly established firms, andworked on small to large contracts in the Montana marketplace. Interviewees described the types ofwork that their firm performs.
Industry. The study team interviewed 15 construction firms and 18 firms providing professionalservices.
Fifteen firms worked in the construction industry [#1, #12, #16, #17, #18, #24, #25, #26, #36, #4, #6,#8, #9, #10, #PT2]. For example:
 The owner of a majority-owned construction company stated, “We have logging and gravel. Wehave logged primarily on private property because it's really hard to get into the mid-marketbecause you have to have so much bonding and so much money and insurance to get into it.”[#12]
 The Native American owner of a DBE-certified construction company stated, “We do the gravelwork. We do a lot of site work, a lot of street and road projects, and then we still do privatedriveways. Do a lot of concrete work, now, especially the flat work. Curb and gutter, sidewalks,slabs.” [#16]
 The woman owner of a DBE-certified construction firm stated, “It's a heavy constructionbusiness. So, we do a lot of work for anybody that needs that dirt work, basically. Primarily,we're a primary contractor for Montana Rail Link. So, we do a lot of work with them. We helpthem put in like new sightings, news switches, new crossings or replace, and we are on call forderailment. So, we have what they call Derricks, it's like excavators with the crane typemechanism on it and all that stuff that goes with that.” [#17]
 The owner of a majority-owned construction firm stated, “So we are an excavation civil businessthat specializes in wet utilities. So, we predominantly function as a general contractor, but wealso do a fair amount of subcontract work, but it's all in the civil realm. Yeah, water utilities,water, sewer firm.” [#18]
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 The woman owner of a majority-owned construction firm stated, “We do concrete, walls,concrete slab, and excavation.” [#24]
 The owner of a woman-owned construction business stated, “We do all kinds of buildingcontracting and also methamphetamine cleanup and testing. So that kind of thing. Somehazardous waste type stuff.” [#25]
 The owner of a majority-owned construction firm stated, “[We do] commercial signs.” [#26]
 A representative of a DBE-certified construction company stated, “We're asphalt paving andpavement maintenance company. We do a little bit of concrete, but most of that work is subbedout nowadays.” [#4]
 The owner of a majority-owned construction company stated, “We do traffic control, which isthe signing, flaggers, pilot cars, we do guardrail installation, and we do concrete barrier. Wemake concrete barriers and put it on the road. That's the majority of our business” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “We do concrete,excavating, any dirt and gravel work, demolition. We can build structures as well. We doremodeling.” [#8]
 The owner of a majority-owned construction company stated, “My main thing is going to beelectrical and dirt work.” [#9]
 The Black American woman co-owner of a construction company stated, “We do infrastructure,parking lot, all the grading, and then storm drain, all of that. And then this year we started doingall the building concrete and stuff as well, do the plans and then oversee the subcontractorswhen they do the work.” [#10]
 A representative from a respondent at a public meeting stated, “We are a highway contractor, ofcourse. And we do traffic signals and street lighting and pavement marking. We also work onairports. We do runway lighting and stuff like that too. So, we're a line contractor. We do theunderground infrastructure that supports all of that as well.” [#PT2]
Eighteen firms worked in the engineering and professional services industry [#11, #13, #14, #15, #2,#21, #22, #23, #27, #28, #29, #3, #30, #31, #32, #33, #35, #7]. For example:
 The owner of a majority-owned professional services company stated, “We are a plant basedecological company. And so, we do a lot of restoration, reclamation. We've done work for EPA,almost every federal agency out there, almost every State of Montana agency. And also, forCanadian provinces, we do a lot of work for them, still do. So essentially, we're plant ecologists,but we have backgrounds in soils, range management, forestry, and that sort of thing. We've alsodone a tremendous amount of riparian and wetland work. That's really what I was when I was atthe university, a wetland ecologist.” [#11]
 The owner of a majority-owned professional services firm stated, “We do lots of boundarysurveying. We do lots of mapping. We do divisions of land, major and minor subdivisions.” [#13]
 The owner of a majority-owned professional services company stated, “We do constructionmaterials, testing and inspection work. So, we test soils, aggregate, concrete, and asphalt duringconstruction projects.” [#14]
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 The woman owner of a DBE-certified professional services company stated, “We do civilengineering design, construction, inspection, and testing, land survey, development, that kind ofwork.” [#15]
 A representative of a DBE-certified professional services firm stated, “We do research andevaluation, so that's the big part of the service we provide.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“Basically, we do staff augmentation for the federal government. In addition, we do have aconstruction company that's working on building houses in Billings and then back home on therez.” [#22]
 The owner of a WBE- and DBE-certified professional services company stated, “[We do]commercial interiors and commercial graphic and brand design.” [#23]
 The woman owner of a DBE-certified professional services business stated, “It's environmentalconsulting. We do engineering and science.” [#28]
 A representative of a majority-owned professional services company stated, “[We do]engineering consulting.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “I havetwo companies. I'm a landman, a land person where I do easements, right of ways, oil and gasleasing, and all of [that]. Pretty much title searches.” [#3]
 A representative of a majority-owned professional services firm stated, “We predominantlyprovide design services for MDT on highway projects.” [#30]
 The owner of a majority-owned professional services firm stated, “It's a marketing andadvertising business.” [#33]
 A representative of a majority-owned professional services firm stated, “[We do] historical andarcheological research and consulting.” [#35]
 A representative of a majority-owned professional services company stated, “The servicesprovided in Great Falls would be geotechnical and materials testing, the services in Billingswould be environmental, geotechnical and materials testing.” [#7]
 The woman owner of a professional services firm stated, “Marketing. So, we do print marketing,apparel marketing, and promotional product marketing.” [#32]
Years in business. Twenty-six businesses reported their date of establishment. The majority of firms(21 out of 26 that provided years in business) reported that they were well-established businesses;they had been in business for more than ten years. Two out of the 26 businesses had been in businessfor between five and ten years. Three firms were newly established, having been in business for lessthan five years.
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Three firms reported they had been in business for fewer than five years [#10, #23, #9]. For example:
 The Black American woman co-owner of a construction company stated, “[We’ve been opensince] 2019, so three years. We went on our own three years ago.” [#10]
 The owner of a WBE- and DBE-certified professional services company stated, “The businessexisted for two years.” [#23]
 The owner of a majority-owned construction company stated, “I started this business two yearsago, but I haven't... I'm going to be right up front with you, I haven't done anything with thisbusiness since COVID has hit.” [#9]
Two firms reported they had been in business for five to ten years [#22, #25]. For example:
 A representative of a Native American-owned SBE-certified professional services firm stated,“[The company was] probably [founded] in about 2015.” [#22]
 The owner of a woman-owned construction business stated, “Since 2015 February.” [#25]
Twenty firms reported they had been in business for more than ten years [#1, #11, #12, #13, #14, #15,#16, #18, #21, #24, #26, #29, #3, #30, #32, #33, #35, #4, #6, #8]. For example:
 The owner of a majority-owned construction company stated, “[Been] in business since 1981.”[#1]
 The owner of a majority-owned professional services company stated, “Since 2007.” [#11]
 The owner of a majority-owned construction company stated, “I think we incorporated in 2000and, no ... We've been working for ourselves for probably 30 years, but we were notincorporated that entire time.” [#12]
 The owner of a majority-owned professional services firm stated, “[The] company turns 50years old this year.” [#13]
 The owner of a majority-owned professional services company stated, “[We were] founded in2005, so 17 years.” [#14]
 The woman owner of a DBE-certified professional services company stated, “[We’ve been open]18 years.” [#15]
 The Native American owner of a DBE-certified construction company stated, “[The company wasfounded] in 1989.” [#16]
 The owner of a majority-owned construction firm stated, “Well, I mean, this has been a familybusiness. It's been around 40 years. But it split off another business and was incorporated in2007.” [#18]
 A representative of a DBE-certified professional services firm stated, “[The company is] about 15or 16 years [old].” [#21]
 The woman owner of a majority-owned construction firm stated, “[The company is] 10 [yearsold].” [#24]
 The owner of a majority-owned construction firm stated, “The business was started in 1920.”[#26]
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 A representative of a majority-owned professional services company stated, “Oh, gosh. I thinkit's around 45 [years old].” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “[Thecompany] was [started in] 1995.” [#3]
 A representative of a majority-owned professional services firm stated, “[We’ve been around]104 years.” [#30]
 The woman owner of a professional services firm stated, “[We’ve been around] since 2002.”[#32]
 The owner of a majority-owned professional services firm stated, “[We’ve been around] 22[years].” [#33]
2. Business establishment. Most interviewees reported that their companies were started (orpurchased) by individuals with connections in their respective industries.
The majority of business owners and founders had worked in the industry or a related industry
before starting their own businesses. This experience helped founders build up industry contactsand expertise. Businesspeople were often motivated to start their own firms by the prospects of self-sufficiency and business improvement [#10, #12, #21, #23, #24, #25, #28, #3, #32, #4, #8, #9,#FG1]. Here are some of the founder stories from interviews:
 The Black American woman co-owner of a construction company stated, “I've been working fordifferent companies in Montana for better part of 30 years. All of us had worked together insome other... The guy that does our bookkeeping and our time, our CFO, we'd worked with himwith a different company. Just some people that we just came together to form it. You know, wewere very like-minded, I guess, in how a business should be done and were all kind of sick ofworking for other people and how they did business with some stuff. So, we decided to do it onour own, eventually.” [#10]
 The owner of a majority-owned construction company stated, “[My husband]'s always logged offand on for most of his life.” [#12]
 A representative of a DBE-certified professional services firm stated, “The long story short isthat I just really recognized there was a need to provide services outside of academia, so weopened up a consulting firm, which was me at the time. A lot of times it was just me, but then webrought in other people. It grew. So, it really came about because we recognized that a lot oftimes tribes and other communities don't necessarily want to work with the government oruniversities to do evaluation and research.” [#21]
 The owner of a WBE- and DBE-certified professional services company stated, “I have a businessbackground in design and finance. I wanted to be out on my own and be my own boss. So, Istarted my own company to consult on projects for larger businesses.” [#23]
 The woman owner of a majority-owned construction firm stated, “We just did some work at myhouse with a concrete driveway and all the neighbors saw it and loved it. And so, we started upand he had several friends that were concrete finishers. So, after people started calling andwanting us to do work for them, we just started the business.” [#24]
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 The owner of a woman-owned construction business stated, “I've been doing things like this formany years.” [#25]
 The woman owner of a DBE-certified professional services business stated, “My businesspartner used to work on a team that I ran for a local company and the company closed the office,and she called me up and asked me what I was going to do. I said, ‘I don't know.’ And she said,‘Let's try something together.’” [#28]
 The Native American woman owner of a DBE-certified professional services firm stated,“Basically, I hate to say, but I just shoot from the hip. So, [my company] picked me. It was a jobthat needed to be done, so I started in probably 1971. That's when I started that type ofbusiness, getting signatures for leases and that. And then in 1995, someone... Being as I'd beendoing this leasing, the acquisition of signatures. In '95 somebody stopped me on the street andasked me if I wanted a job and I said, ‘No, I'm farming.’ And then I said, ‘So, how much do youpay?’ And they told me to go over to this building and it was a pipeline. I think it was going fromMeriwether to East Glacier. And they were having a hard time getting signatures, so they hiredme. … So that's pretty much how I built my business.” [#3]
 The woman owner of a professional services firm stated, “Yeah. I worked in commercial printshops and just went out on my own, so I started it from scratch on my own. And then we justgrew and grew. Originally it just started as a design company. We just grew and added over theyears product services.” [#32]
 A representative of a DBE-certified construction company stated, “He [the owner] had worked inconstruction prior, done some things prior and he started his own company.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “I was an owner with mylate husband and so now I'm sole owner. My husband has worked in construction since he waslike 16 years old. So, it was his dream to start his own civil construction company.” [#8]
 The owner of a majority-owned construction company stated, “I moved to Montana 1982. Yeah,and then I needed to fulfill out my federal government retirement, so I came out here to work atthe dam as an electrician. Now I'm retired. Now I'm looking to go back to work again, I'll neverretire, don't get me wrong. I mean, some of us are not wired to sit around and do nothing.” [#9]
 A representative of a Subcontinent Asian American-owned DBE- and MBE-certified professionalservices company stated, “Those small companies don't exist. I mean, they've been gobbled upby the big companies. I mean, my owner has been approached nonstop for years and he justrefuses to sell because this was his dream, and this was his thing. He grew up in [country] and hecame to this country, and he was a professor at the college. He got a citizenship, he's got astructural engineer, he's a civil engineer. The man is brilliant, but he is also the kindest, humblestman I've ever met in my life. I mean, he wants to make sure his people are taken care of. This hasbeen his dream. I mean, he said when he was a little boy, he had a dream that someday he wouldchange, he would have an impact on the way things were built and the way things were. And hefeels like he's had that.” [#FG1]
Other motivations. There were also other reasons and motivations for the establishment of theirbusiness [#26, #33]. For example:
 The owner of a majority-owned professional services firm stated, “I needed a job, and I started acompany because I thought I was unemployable.” [#33]
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 The owner of a majority-owned construction firm stated, “My dad and my grandfather had thebusiness for a long time, and they just gave it to me when they retired.” [#26]
3. Types, locations, and sizes of contracts. Interviewees discussed the range of sizes and typesof contracts their firms pursue and the locations where they work.
Six firms reported working on contracts with an average value under $100,000 [#32, #26, #25, #24,#23, #13]. For example:
 The woman owner of a professional services firm stated, “Anywhere from small... $250 up toabout $10,000 to $15,000 is what we've done in the past.” [#32]
 The owner of a majority-owned construction firm stated, “My average order is about $400.”[#26]
 The owner of a woman-owned construction business stated, “[The average contract size is]probably about $30,000.” [#25]
 The woman owner of a majority-owned construction firm stated, “We perform everything fromlittle 2,500 square foot, $2,500 cost patio all the way to $100,000 slabs.” [#24]
 The owner of a WBE- and DBE-certified professional services company stated, “[We do]somewhere between $50,000 and $100,000 design contracts.” [#23]
 The owner of a majority-owned professional services firm stated, “Biggest contract we've doneis probably $110,000.” [#13]
Twelve firms reported working on contracts with an average value between $100,000 and $500,000[#8, #7, #6, #36, #33, #30, #3, #21, #17, #16, #12, #11]. For example:
 The owner of a WBE- and DBE-certified construction company stated, “A small contract wouldbe $25,000. Our average is around $300,000.” [#8]
 A representative of a majority-owned professional services company stated, “Usually most of thesize of the projects we have would be up to $250,000, that would be for materials orgeotechnical, fairly smaller projects is due to the nature in Montana. I'd say half a million wouldbe the largest I'd ever seen, or that bucket ... and now our company has buckets that range fromzero to $250,000 and then $250,000 to $500,000 for what level of oversight we need on thosejobs.” [#7]
 The owner of a majority-owned construction company stated, “Most of our contracts are$200,000 range, but we have had contracts up in the $2 million range.” [#6]
 A representative of a Native American-owned construction firm stated, “The average, probably$100,000 to $500,000.” [#36]
 The owner of a majority-owned professional services firm stated, “On the low end, $15,000 to$25,000 to the high end, multiple millions.” [#33]
 A representative of a majority-owned professional services firm stated, “Anywhere from $5,000all the way up to over a million dollars contract value.” [#30]
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 The Native American woman owner of a DBE-certified professional services firm stated, “I didover a million dollars in one year.” [#3]
 A representative of a DBE-certified professional services firm stated, “The range is probably likefor $3,500 to, we just submitted like a three-year proposal for over a million.” [#21]
 The woman owner of a DBE-certified construction firm stated, “Yeah. Yeah. It can be anywherefrom a couple thousand up to a couple hundred thousand. We've done some that were over$500,000, but not very much.” [#17]
 The Native American owner of a DBE-certified construction company stated, “[The averagecontract size] really varies. That goes from a small driveway up to a road… or something likethat, which is several hundred thousand, so, from several thousand to several hundred thousand[dollars].” [#16]
 The owner of a majority-owned construction company stated, “[A typical contract size isbetween] 100 and 150,000s [of dollars].” [#12]
 The owner of a majority-owned professional services company stated, “Sometimes they've been,I mean, there'll be just thousands of dollars. We try not to do those, but let's just say five to 10 allthe way up to hundreds of thousands of dollars.” [#11]
Six firms reported working on contracts with an average value between $500,000 and $5 million[#5, #4, #22, #2, #18, #15]. For example:
 A representative of a majority-owned professional services firm stated, “From small industrialhygiene (under $5000) to road design contracts of $3 million. Road design averages $1.5million.” [#5]
 A representative of a DBE-certified construction company stated, “We'll do $400 driveways onup to, we are doing our portion of the work. I don't know what the total contract is, but ourportion of the work, we are doing a job in North Dakota. That was 1.8 million dollars. Sosomewhere in that, on the upper end of the scale, is somewhere between $1.5 and $2 million isprobably our high point.” [#4]
 A representative of a Native American-owned SBE-certified professional services firm stated,“Currently our contracts are in the range of $400 to $500, between $400 and $600,000 a year inrevenue per contract we bid on basically they're all five-year contracts. So, you can do the math.It's 500,000 and five. It's $2.5 million contract over five years, roughly.” [#22]
 A representative of a majority-owned professional services firm stated, “[We do] small jobs lessthan $10,000 for survey work to multi-million engineering jobs.” [#2]
 The owner of a majority-owned construction firm stated, “So our range runs anywhere from$5,000 to 4.5 million.” [#18]
 The woman owner of a DBE-certified professional services company stated, “Our design projectscan be 50 to 200,000 [dollars]. But it might be on projects that are $1,000,000 projects if we areworking on an MDT project or something like that.” [#15]
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One firm reported working on contracts with an average value between five and ten million dollars[#29]. For example:
 A representative of a majority-owned professional services company stated, “Probably thehighest we have are our IDIQ contracts, and those are about $6 million.” [#29]
Two firms reported working on contracts with an average value between ten and fifty million
dollars [#14, #1]. For example:
 The owner of a majority-owned professional services company stated, “Small contracts areanywhere from a few $100 to 20,000, 25,000. Larger contracts are 10 million to 50 million. Someof the Federal Highway contracts we're on are quite large.” [#14]
 The owner of a majority-owned construction company stated, “[Our contracts are] anythingfrom $50,000 to $30 million.” [#1]
Ten firms reported working on contracts solely in Montana [#12, #17, #36, #13, #15, #16, #24, #25,#27, #6]. For example:
 The owner of a majority-owned construction company stated, “It’s mostly like in the Flatheadarea.” [#12]
 The woman owner of a DBE-certified construction firm stated, “Pretty much Montana Rail Linksarea can go actually can go up to Sandpoint, Idaho all the way to Huntley, Montana. But most ofthe time we're between St. Regis and Billings, so.” [#17]
 A representative of a Native American-owned construction firm stated, “Across the state ofMontana, so 600 miles, 500 miles.” [#36]
 The owner of a majority-owned professional services firm stated, “Almost exclusively inMontana. I'm licensed also in Wyoming, but we haven't found any work that's worth thatcommute yet.” [#13]
 The woman owner of a DBE-certified professional services company stated, “The last couple ofyears has been all in Montana.” [#15]
 The Native American owner of a DBE-certified construction company stated, “We gave up on theout of state work here, probably 20 years ago. I got wore out traveling, so. Bottom line came outof a whole lot better.” [#16]
 The woman owner of a majority-owned construction firm stated, “We like to stay within about atwo-mile radius.” [#24]
 The owner of a woman-owned construction business stated, “[We work] all over Montana.”[#25]
 A representative of a majority-owned professional services company stated, “Anywhere inMontana, pretty much. A little bit outside, but pretty much just in Montana, but we go alldirections east, west, north, south.” [#27]
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 The owner of a majority-owned construction company stated, “Anymore we do all of our work inMontana.” [#6]
Fifteen firms reported working in the Montana marketplace and with clients outside of the state[#1, #11, #14, #22, #23, #26, #29, #30, #32, #33, #4, #5, #7, #8, #FG2]. For example:
 The owner of a majority-owned construction company stated, “We do Montana and Wyoming.”[#1]
 The owner of a majority-owned professional services company stated, “Our area that we've donework in, goes from Yellowknife in the Northwest Territories to the Mexican Border to the Pacificto the Mississippi.” [#11]
 The owner of a majority-owned professional services company stated, “We work inpredominantly Montana, but I do a fair amount of work in Yellowstone National Park, which is inWyoming. A lot of the projects are in Wyoming, some of it is in Montana. Those would be the twostates that I mostly work in.” [#14]
 A representative of a Native American-owned SBE-certified professional services firm stated,“It's nationwide... We're doing work in Maryland, Vermont, Washington, D.C, Walnut Creek,California. We're bidding on projects that are in Colorado, California, Louisiana, Florida. … Weactually had one project come to us that's overseas. And so, the reality is we're not afraid to goanywhere. We understand how to do work in different states, somewhat in different countries.”[#22]
 The owner of a WBE- and DBE-certified professional services company stated, “Typically withinthe mountain west. We had like a one-off project in Costa Rica and a little bit of work inMassachusetts in the non-commercial space.” [#23]
 The owner of a majority-owned construction firm stated, “It could be anywhere. It could be amile. I just did some work for someone that was 2,000 miles away.” [#26]
 A representative of a majority-owned professional services company stated, “We're national, sowe've done things from Alaska to the East Coast, but, primarily, the Western states.” [#29]
 A representative of a majority-owned professional services firm stated, “In Montana we haveabout 240 employees. And as a firm worldwide, we have almost 11,000.” [#30]
 The woman owner of a professional services firm stated, “We do [work] across the U.S.” [#32]
 The owner of a majority-owned professional services firm stated, “[We do work] nationally.”[#33]
 A representative of a DBE-certified construction company stated, “Montana and Wyoming, wework in North Dakota and occasionally in South Dakota.” [#4]
 A representative of a majority-owned professional services firm stated, “Primary business is inMontana but also works in other states where there are offices. North Dakota is primarily workin the oil fields.” [#5]
 A representative of a majority-owned professional services company stated, “[We're] a largecorporation throughout the United States. We have presence and I don't know how more, halfthe states probably more.” [#7]
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 The owner of a WBE- and DBE-certified construction company stated, “[We work in] SouthDakota, North Dakota, Wyoming, Colorado, Idaho.” [#8]
4. Employment. The study team asked business owners about the number of people that theyemployed and if firm size fluctuated. The majority of businesses (36 of 40 who reported employmentnumbers) had between one and 50 employees. The study team reviewed official size standards forsmall businesses but decided on the below categories because they are more reflective of the smallbusinesses we interviewed for this study.
Thirteen businesses had 1-10 employees [#11, #12, #13, #16, #21, #23, #25, #26, #28, #3, #32, #8,#9]. For example:
 The owner of a majority-owned professional services company stated, “Three now.” [#11]
 The owner of a majority-owned construction company stated, “Average about four employees.”[#12]
 The owner of a majority-owned professional services firm stated, “There's eight of us.” [#13]
 The Native American owner of a DBE-certified construction company stated, “We really gotshortened because of the pandemic. We had some problems there with employees not wantingto work and stuff, but full-time, we had 12 last year. Right now, because we're still kind of on ourslow season, we have the six, and that's primarily what we hold year-round, in the last few years.But we'll go up in the season, depending on the workload, we'll go anywhere from 12 to 24people.” [#16]
 A representative of a DBE-certified professional services firm stated, “So technically we onlyhave one, in my corporation just has me as an employee, but we have about like 10 to 15independent contractors who are basically they have their own business. But we work as agroup collectively. So, there's about 10 to 15 of us that are working together regularly onprojects.” [#21]
 The owner of a WBE- and DBE-certified professional services company stated, “I'm self-employed but I have a small army of contractors who join on a project-by-project basis. So,there's like five of them.” [#23]
 The owner of a woman-owned construction business stated, “Two.” [#25]
 The owner of a majority-owned construction firm stated, “None. I'll just hire subcontractors. Isubcontract things out, including accounting services.” [#26]
 The woman owner of a DBE-certified professional services business stated, “They're just the twopartners.” [#28]
 The Native American woman owner of a DBE-certified professional services firm stated, “[I don'thave employees] anymore. I hire a landman to help if I need more people at work.” [#3]
 The woman owner of a professional services firm stated, “We have two full-time, one part-time.”[#32]
 The owner of a WBE- and DBE-certified construction company stated, “Four and a half, if youwant to consider a part-time, a half.” [#8]
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 The owner of a majority-owned construction company stated, “I don't [have any employees].”[#9]
Four interviewees reported that their businesses had 11-25 employees [#10, #15, #24, #33]. Forexample:
 The Black American woman co-owner of a construction company stated, “We're up to 13[employees] now.” [#10]
 The woman owner of a DBE-certified professional services company stated, “We have between15 and 18 [employees] depending on the summer interns we bring on” [#15]
 The woman owner of a majority-owned construction firm stated, “[We have] 17 [employees].”[#24]
 The owner of a majority-owned professional services firm stated, “[We have] anywhere fromfive to 15 people.” [#33]
Three businesses had 26-50 employees [#14, #22, #4]. For example:
 The owner of a majority-owned professional services company stated, “I've got six full-time[employees] and we sometimes get up as many as 20 in the summer months.” [#14]
 A representative of a Native American-owned SBE-certified professional services firm stated,“Our federal direct employees are nine... 15 on federal contract support and an additional six Gand A or admin type folks, both on the reservation and in various locations in Montana and onthe east coast. And then we also have in the construction world, we probably have another fouror five that are working on framing and housing support activities” [#22]
 A representative of a DBE-certified construction company stated, “During the main part of ourseason we will run about 40 to 45 employees.” [#4]
One business had 51-100 employees [#29]. For example:
 A representative of a majority-owned professional services company stated, “[We have] rightaround 60 [employees].” [#29]
Five interviewees indicated that their firm had more than 100 employees [#1, #2, #30, #6, #7]. Forexample:
 The owner of a majority-owned construction company stated, “It varies seasonally but 235.”[#1]
 A representative of a majority-owned professional services firm stated, “[We are] stable at 500[employees].” [#2]
 A representative of a majority-owned professional services firm stated, “In Montana we haveabout 240 employees. And as a firm worldwide, we have almost 11,000.” [#30]
 The owner of a majority-owned construction company stated, “It differs. This time of year, wehave about 90. Sometimes we can ramp up to have 130 or 140, in the middle of summer.” [#6]
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 A representative of a majority-owned professional services company stated, “We got over 5,000employees.” [#7]
5. Growth. Business owners and managers mentioned the growth of the firm over time anddiscussed how it compared to other businesses in their industry [#11, #13, #14, #16, #2, #21, #22,#23, #24, #25, #27, #28, #29, #3, #30, #4, #6, #8]. For example:
 The owner of a majority-owned professional services company stated, “We grew for a while andwe added 6... We had six to seven employees and then we shrunk down because some of theemployees went on to other types of jobs in order to make additional money, make moremoneys. But the three owners have stayed, the three of us have stayed and we actually had oneother, but that person is not here either.” [#11]
 The owner of a majority-owned professional services firm stated, “I started five years ago, and Iwas the only full-time person I'm not trying to grow for the sake of growing, but more trying togrow for the sake of having a life outside of work.” [#13]
 The owner of a majority-owned professional services company stated, “My business is prettyconstant based off of my ability to hire staff. If I had the ability to hire more staff, I could expandmy business. But I generally run within just maybe $100,000 or $200,000 of where I am yearafter year. I always hit about the same based off of our construction season, our limits due toweather, and then just about how many people I can put in the field.” [#14]
 The Native American owner of a DBE-certified construction company stated, “For recent years, Iwould say the last five, six years, we try to stay in that area [around 12 employees]. Back beforethe turn of the century, and then the first decade there, we got up to like 79 employees in oneyear, so. It just got too much out of hand, so I really scaled back.” [#16]
 A representative of a majority-owned professional services firm stated, “Average growth.Expanded during oil boom about 10-years ago to over 700 employees. Reduced work force to500 when oil prices increased, and oil/gas work leveled off.” [#2]
 A representative of a DBE-certified professional services firm stated, “In the last year, I think ourrevenue was close to a million dollars, which is amazing for a small women-owned business. So,I think we have grown a lot in the last couple of years by bringing on new associates. So, I thinkwe're really like, we're growing, and if you would compare our revenue to other small women-owned businesses, I think it would be pretty high or we'd be leading in that area.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“The growth for where we're at, I'd say that as a startup, which is really what we still are, we'restill in the young stages of business, I'd say our growth is pretty average. There are a lot of tribal8(a)s that do not make it, do not really do any work. Even though they have the credentials, theyjust don't understand how it works and how to get there.” [#22]
 The owner of a WBE- and DBE-certified professional services company stated, “It's probably onaverage. We're probably on par.” [#23]
 The woman owner of a majority-owned construction firm stated, “We started off with threeemployees, so it's just been a work in progress as we go.” [#24]
 The owner of a woman-owned construction business stated, “I don't know. Probably a little bitbelow average.” [#25]
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 A representative of a majority-owned professional services company stated, “I would say justbecause we started from two and we're at like nine or 10 now over four years, I would expect itwould be somewhat higher, but based on a percentage just because we have started out withsmaller numbers.” [#27]
 The woman owner of a DBE-certified professional services business stated, “Our goal was neverto grow. We only wanted to have enough work to pay our bills” [#28]
 A representative of a majority-owned professional services company stated, “I would say [ourgrowth has been] slightly below average [compared to other firms in our industry].” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “Ipeaked and closed [my gravel business]. I mean, in 2012 the oil companies were going full speedyet here. And August of 2012 they called and said, ‘We're closing. We're shutting down thereservation, drilling out there.’” [#3]
 A representative of a majority-owned professional services firm stated, “I would say we're aboveaverage for the firm. And a lot of that is based on hiring great people and working with greatclients and having a good reputation.” [#30]
 A representative of a DBE-certified construction company stated, “It's kind of ebbed and flowed.At one point we were an 8(a) company. And so, we had, we were getting a lot of 8(a) contractsand, so we had a number of employees. This was several, several years ago. But since I've beenhere, that's been between 35 and 40 employees, 35, 45 employees during the busy season.” [#4]
 The owner of a majority-owned construction company stated, “We've honestly been prettysteady for the last eight years, within 10 or 15%, either up or down. We could take on morework if there was more work out there to give us. It would probably just be the upper end ofwhat we've done before, not probably increase in what we've done before.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “I really don't want togrow as far as crew size or employee size. I always would like to have more sales because, wecan just work a longer season or longer hours. So, I think that we have a pretty, during thesummer it's pretty hectic, but we still have a pretty easy spring and a pretty easy fall. And we donot work during the winter. So, if something really came up to where we needed to go dosomething in the winter, I would be willing to do that too. So not so much more employees, justsales could always be good.” [#8]
6. Marketing. Business owners and managers mentioned how they marketed their firms, manynoting the importance of online marketing and word-of-mouth referrals [#1, #11, #12, #13, #14,#15, #18, #23, #24, #25, #26, #27, #28, #29, #30, #3, #4, #5, #8]. For example:
 The owner of a majority-owned construction company stated, “We have a webpage, but wearen't trying to market.” [#1]
 The owner of a majority-owned professional services company stated, “A lot of the work that wedo is on GSA and because we probably, 99.5% or more of the work we do is through federal,state, tribal, or provincial governments. We avoid working as much as possible for privateentities because we have found them to be somewhat difficult and anal to work with.” [#11]
 The owner of a majority-owned construction company stated, “Basically. It's word to mouth. Imean, reputation of years working in the Flathead. We closed our webpage on account of the
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insurance lady. And we have a Facebook page. A few years ago we had hundreds of brochuresmade up and we delivered and mailed about all of this kind of stuff. And then if we go to an areaand we're working for one person, we'll notify landowners in the area that we're there and thatwe could work for them as well and sometimes that works out for us.” [#12]
 The owner of a majority-owned professional services firm stated, “I updated my website. I gotcurrent on all the things that basically people see. So, I worked really hard on creating an onlinepresence in multiple different platforms. One of the first things I did when I started here is Ihired a search engine optimizer. So, an SEO.” [#13]
 The owner of a majority-owned professional services company stated, “Pretty quickly, you getyour name out there and contact with the contractors who are doing that kind of work. Overtime, we have not done so much of that because they know us. When you're in your area, youdon't need to do a whole lot of advertisement. I will advertise locally a little bit with some of theradio stations. And we put ads on the phone book, which is I don't know if the phone book evenexists anymore. So, like Google search or somebody Google searches you, we've got a websiteand stuff like that. So, we get our name out there a little bit. There are so few people who dowhat we do. You get a reputation of doing that work and pretty quickly, the phone calls willcome because there's two or three of us in the valley who do it and so they're going to call you.”[#14]
 The woman owner of a DBE-certified professional services company stated, “We don't do a tonof it, but we have ads online, websites, brochures. We try to go in and talk to various agencies.We have a lot of repeat customers. And so, we haven't had to go too far out of the box other thanonline and websites and word of mouth and just getting out there talking to people.” [#15]
 The owner of a majority-owned construction firm stated, “I don't do any trade fairs. So, in thegovernmental space it doesn't matter, you have to be the lowest bidder, and much is the samewith MDT. You could market yourself till the cows come home, but if you are not lowest in thatbidding, you're not going to get to work. So marketing is the toughest thing to do because youstill need to be viable and findable. So, investment in a website and Google keywords areprobably the most important in a contracting business. And then it just depends on what avenueyou work in. If you're in a residential avenue and zone, then you might want some exposure inlocal papers and radios, but you can waste an atrocious amount of money on marketing and getalmost no money back for it if you're not operating it in a sound manner. So, I would saynowadays that search engine results, websites, those are going to be the key avenues forspending money as for a contractor in marketing. We used to do radio advertising. We've wentaway from that. It's quite frankly just a waste of money.” [#18]
 The owner of a WBE- and DBE-certified professional services company stated, “Social media hasjust not been the thing for me. So, I try to network with people who are managing contracts.”[#23]
 The woman owner of a majority-owned construction firm stated, “The only way we market is byword of mouth.” [#24]
 The owner of a woman-owned construction business stated, “I do things like Facebook online,and word of mouth, and currently repeat customers, we have some of that, and then DEQ.” [#25]
 The owner of a majority-owned construction firm stated, “[We market on the] web.” [#26]
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 A representative of a majority-owned professional services company stated, “A lot of it's justthrough word of mouth. We watch for proposals in the newspaper or whatever. We follow thoseand we'll submit proposals based on qualifications. We provide charitable contributions tothings, but we'd like to think some of those are for marketing purposes and some of them arejust for charitable contributions, but a lot of it's just through word of mouth and using existingcustomers for referrals and things like that.” [#27]
 The woman owner of a DBE-certified professional services business stated, “We've done somemailers and networking in the past. We have a website but truthfully, our work has almostalways come from people we know and word of mouth.” [#28]
 A representative of a majority-owned professional services company stated, “We're mostly builton word of mouth and relationships that we already have, and then just responding tosolicitations. We don't do a lot of, I would call, overt marketing.” [#29]
 A representative of a majority-owned professional services firm stated, “Advertisements,sponsorships at conferences also have staff that will present at conferences and submit forvarious awards and projects with clients, different industries. Let's see, word of mouth, personalrelationships, kind of everything combined is how we market ourselves.” [#30]
 The Native American woman owner of a DBE-certified professional services firm stated, “Yes.We'll do the [company name] first because that's hard to market. Because like I said, right ofways come under engineering. If you are only doing the right of ways, it's hard for you to get intoan engineering company, until they learn who you are and what you do. Which, I'm there, but Iwasn't in the past. It was impossible to even know that jobs were coming out. In [the othercompany], I am only word of mouth, is how I get all my jobs. I have no advertising. I have awebsite that needs to be updated, because that's not my strong suit, is that part of the world. Butsince I've been doing this so long, people just know who I am. They'll just say, ‘You go see her.’Probably, I just wasn't very good at figuring out how to market myself, in the construction,maybe.” [#3]
 A representative of a DBE-certified construction company stated, “Well, we market through ourwebsite, we do a lot, a lot of our stuff is word of mouth, repeat business. We do signage on someof the projects that we've done, especially some of the local jobs. We’ll put signage out in some ofthe higher traffic areas. We're working on getting our Google listing, where it needs to be. That'sa winter project that, but that we're going to be working on is getting our business listing firmedup and, a little bit better traffic to our Google. A lot of our businesses repeat, we get a lot ofrepeat customers.” [#4]
 A representative of a majority-owned professional services firm stated, “We respond to requestsfor services that are out there. We do have some people in our company that have made calls todifferent agencies, private firms.” [#5]
 The owner of a WBE- and DBE-certified construction company stated, “That's probably almostharder than trying to find a subcontractor, because... I try to update... we have a website and I tryto get out there and, on Google and stuff, but you know, I don't... We don't update our Facebookpage a lot. We don't... I don't PR a lot. I don't go to those live after fives. I'm not a guy, so I don'tgolf with certain people, and I don't hang out with certain other guys, that's a detriment being awoman.” [#8]
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B. Ownership and CertificationBusiness owners and managers discussed their experiences with MDT’s and other certificationprograms. This section captures their comments on the following topics:1. MDT and other certifications;2. Advantages of certification;3. Disadvantages of certification;4. Certification process; and5. Other certification types.
1. MDT and other certifications. Business owners discussed their certification status with theMontana Department of Transportation, and other certifying agencies and shared their opinionsabout why they did or did not seek certification. For example:
Ten firms interviewed confirmed they were certified as DBE, MBE, or WBE [#15, #16, #17, #23, #28,#3, #31, #4, #8, #FG1]. For example:
 The woman owner of a DBE-certified professional services company stated, “We're a women-owned, disadvantaged business. Since, I believe, 2003.” [#15]
 The Native American owner of a DBE-certified construction company stated, “Minority, yes. Ithink it was 1982.” [#16]
 The woman owner of a DBE-certified construction firm stated, “Let me see. I think they did itwhen we were incorporated, which is back in ‘92 or ‘93, somewhere there.” [#17]
 The owner of a WBE- and DBE-certified professional services company stated, “Woman ownedand disadvantaged business enterprise.” [#23]
 The woman owner of a DBE-certified professional services business stated, “We are a DBE, it's awomen-owned business but we have MDT DBE certification.” [#28]
 The Native American woman owner of a DBE-certified professional services firm stated, “I'm adisadvantaged business owner because I'm next to the reservation. I am a [tribe] Native enrolledwoman. The DBE [is] with the state.” [#3]
 The owner of a WBE- and DBE-certified professional services company stated, “We are certifiedas DBE/ACDBE.” [#31]
 A representative of a DBE-certified construction company stated, “[We are] certified as a DBE,Disadvantaged Business Enterprise. We are DBE certified in the state of Montana and in the stateof Wyoming.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “DBE, woman-owned. SoWOSB and EDWOSB, so economically disadvantaged woman-owned small business and then weare still in certified with [the] SBA.” [#8]
 A representative of a DBE- and MBE-certified professional services company stated, “We've beena DBE, an MBE, registered in the state of Montana for probably 20 years.” [#FG1]
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One firm interviewed was not certified but was in the process of applying [#24]. For example:
 The woman owner of a majority-owned construction firm stated, “I'm in the process of trying todo that [certify as a DVBE (disabled veteran-owned business enterprise)] right now. It's noteasy. It's not easy either. It's not that it's difficult, but it's very time consuming and some of theinformation that they ask for is difficult to... so it's just very, very time consuming.” [#24]
Nine business owners and managers explained why their firms had not pursued certification. Manyuncertified firms were unaware of the certification or its benefits [#10, #13, #24, #27, #29, #30, #33,#35, #9]. For example:
 The Black American female co-owner of a construction company stated, “We're not registered oranything yet, but something that we need to get done. I don't know why we're not. Partially,because I guess the set aside stuff for government stuff like that in Montana isn't super attractiveanyway. And you know, it doesn't matter if they set aside a big job or something like that for it, ifyou can't bond that job, it doesn't do any good. We started getting into it. We're actually lookingat hiring somebody to do it for us because it's not the simplest thing. You would think it wouldbe. It's pretty easy to tell by my wife's ID that she's a black female. She owns the [majority of the]company. You wouldn't think it would take hiring an outside party to certify that, but that'swhere we're at with it right now. Because when we started looking into, it's just if you're notused to it, because it's paperwork that all of that stuff has, but it's not something we were reallycomfortable with. We're very conscious of not trying to look like we're taking advantage of thator that that's something like that too, because I think too many people do that. To me, it's oh,there's her state of Montana driver's license, pretty easy to tell from that. Here's the paperworkfor the company, pretty easy to tell from that. I don't get all the other levels too, but I'm notsaying that they're not necessary. It's just a frustration. The other thing, probably why wehaven't registered as a DBE or really pushed for it yet is we've been approached by a couplepeople that wanted to use that to get bigger jobs. And I'm just not really okay with doing it thatway. To me, that's not what that was made for and it's taking it away from somebody else kind ofthing. That have approached us about like, ‘Oh, you guys could be registered as a DBE. You coulddo this job. We'll back you on it with our employees and our equipment and our...’ I have nointerest in doing that, but that's how corruptible that system is too, I think.” [#10]
 The owner of a majority-owned professional services firm stated, “No. It's mostly just becauseI'm ignorant of what's out there and slammed with work in the meantime.” [#13]
 The woman owner of a majority-owned construction firm stated, “I don't know what a DBE is. Ididn't even know about that one.” [#24]
 A representative of a majority-owned professional services company stated, “No, we are not. Idon't think we would be eligible to be to qualify for that.” [#27]
 A representative of a majority-owned professional services company stated, “We're an ESOP-owned company, so I don't think we would ever qualify for that.” [#29]
 A representative of a majority-owned professional services firm stated, “No, we're a largebusiness.” [#30]
 The owner of a majority-owned professional services firm stated, “No.” [#33]
 A representative of a majority-owned professional services firm stated, “We don't qualify.” [#35]
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2. Advantages of certification. Interviewees discussed how DBE/MBE/WBE certification isadvantageous and has benefited their firms. Business owners and managers described the increasedbusiness opportunities brought by certification [#16, #24, #28, #3, #4, #8]. For example:
 The Native American owner of a DBE-certified construction company stated, “Opportunity. Thatit gives you a little bit more opportunity to actually get some work, because they have thoserequirements of so many percent of every project have to have a DBE. And there's a whole lot ofsmall contractors out there, and not so many of them are DBEs. So, [it’s] an advantage.” [#16]
 The woman owner of a majority-owned construction firm stated, “I'm a female. I'm a white,older female but my partner is a disabled veteran. And so, what we found was that he has moreopportunities to get contracts and jobs as a disabled veteran than I do as a female. I thought thatwe would be more advantageous as a woman-owned business, but that wasn't the case when itcame to disabled veteran options.” [#24]
 The woman owner of a DBE-certified professional services business stated, “We've gotten a lotout of the DBE program. They've had a lot of things that were very helpful. Networkingopportunities, training when we were early on, they helped us pay to get our website up. We'reboth chairs for continuing education and there's been funds available for that. It's just lovely.”[#28]
 The Native American woman owner of a DBE-certified professional services firm stated, “Thebenefits of DBE was for sure getting the website up. And they do give like they were giving $600I think a year. And I think now it's up to $2,500 or something. I'm just somebody that I don'tthink about how to apply for money. Or how to ask somebody for something. It just doesn't fit inme very well, so those are the good things. But, from me and the people that I know, I don'tknow very many that really have gotten any big jobs because of it. And like I said, I don't knowhow... it's not like they are not trying because they do a lot of things and they're more helpfulthan you can imagine. But somewhere there is a disconnect to me between the primes and DBEs.And it can't be that you just have to hire DBEs because they're DBEs. That's not fair to the prime.And I personally am not somebody that thinks you have to force somebody to do something.That just is not good relationships. Over time you may get some relationships going, but there's ahuge barrier there when you force somebody to do something without an equal return. ... If forno other reason, they do have money, that they will reimburse you for business things. Theyhave a lot of classes, and they try very hard to help the businesses. … DBE works really hard todo trainings.” [#3]
 A representative of a DBE-certified construction company stated, “It gives us a chance to becompetitive in the market. In the market, if we didn't have that, some of those requirements,DBE requirements, I do think it would adversely affect our ability to get certain projects on theMDT side of things. We get our name out there a little bit more. It's more of an advantagebecause we are a DBE. So, we get solicitations from people who need to fill those DBErequirements.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “Being DBE certified isgood because once a year they reimburse you $2,500 if... for bonding or whatever, whatever,training. What a nice perk. And then when things come up, like if they know that there's going tobe this gathering, they'll let you know. So, it is a good resource, but if I could literally do work asa DBE, it'd be better.” [#8]
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3. Disadvantages of certification. Interviewees discussed the downsides to certification [#18,#31, #4, #PT2]. For example:
 The owner of a majority-owned construction firm stated, “I don't know, and my mother isgetting old enough now. So, if you read the letter of the DBE certifications, she has to be cominginto the office and making decisions, and at 83 years old, that's not what she wants to do.” [#18]
 The owner of a WBE- and DBE-certified professional services company stated, “We are in 14states, but I don't work anywhere. I have certifications, but I was not able to successfully placeanybody yet anywhere in a nation, including Montana, specifically for the DBE. So, it's kind oflike, ‘Okay, I have few contracts, clients that require ACDBE and they want us for that reason andI'm so grateful, but that's it.’ It's one or two clients and I would like to expand that.” [#31]
 A representative of a DBE-certified construction company stated, “I guess the stigma would be,really the only disadvantage that I would think of is a prime is more checking the box,potentially, then really interested in garnering a DBE bid, potentially. I don't know that thatnecessarily is the case for us.” [#4]
 A representative from a respondent at a public meeting stated, “We have been certified withDBE since 2013 and we have yet to do a DBE job. And I've got thoughts about it, but I don't knowquite how to help you to help me.” [#PT2]
4. Certification process. Businesses owners shared their experiences with MDT’s certificationprocesses [#16, #15, #23, #3, #4, #31]. For example:
 The Native American owner of a DBE-certified construction company stated, “It's very easy,yeah.” [#16]
 The woman owner of a DBE-certified professional services company stated, “Well, the initial oneis a lot of paperwork and digging up your old documents and everything. And so, it wascumbersome, but it was necessary. And once you get the certification, then you have an annualform to fill out which isn't too bad. And then the DBE folks usually come down and try to meetwith us once a year or once every other year to just check up with us and check on our companyand see if we're still around and still legit. And so, the process seems to be pretty easy now thatwe're certified.” [#15]
 The owner of a WBE- and DBE-certified professional services company stated, “And withoutPTAC, there's no way I'd still be, first of all, there's no way I'd be a female woman-ownedcertified business or a DBE because I just wouldn't have gotten there. Wouldn't have known itwas available. Wouldn't have known how to figure it out. And it's all so simple, but it's just easierfor them because they do it every day and it's hard for me because I have to learn it if I want todo it.” [#23]
 The Native American woman owner of a DBE-certified professional services firm stated, “I thinkwhen you first start it probably feels very difficult. But once you accomplish it, and now it's noteven as hard as it used to be 20 years ago.” [#3]
 A representative of a DBE-certified construction company stated, “We are DBE certified in thestate of Montana and in the state of Wyoming. Super easy. Super easy. And I know all the galsover there pretty well. So, if there is an issue, I get an email back. ‘Hey, can you answer thisquestion for me?’ Sure. No problem.” [#4]
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 The owner of a WBE- and DBE-certified professional services company stated, “Well, theprogram is great and the process is amazing, but why we wanted to do DBE was because I gotour business certified as women-owned business through WBENC, which is Women's BusinessEnterprise Council, So, through that network, I've been able to offer the certification onsiteinterviews for these businesses in Montana for WBENC certification, and since you have one setof documents, you might as well get your DBE, ACDBE certification at the same time. It's just asmart thing to do. It's almost like one-time stop and we are all working together, so why notsupport one another right throughout all these programs because if you're not using thisprogram, nobody's going to use the program. It's going to go away, and we don't want that tohappen. Right? We want the funding to be available in our state. So, because of those reasonsand I have some of the customers that required me to have ACBDE certification for staffing at theairports in Montana. So, I just naturally got DBE in Montana and ACBDE in Montana. Not onlythat, but I also actually expanded to additional 14 states in a nation on DBE certifications.” [#31]
5. Other certification types. Interviewees shared several comments about other certificationprograms [#15, #16, #21, #22, #23, #35, #4, #8]. For example:
 The woman owner of a DBE-certified professional services company stated, “We did get theminority women-owned business set up through the federal [government].” [#15]
 The Native American owner of a DBE-certified construction company stated, “[We’re a certified]minority, yes.” [#16]
 A representative of a DBE-certified professional services firm stated, “We do have thecertification for a small woman-owned business, I don't think it is with the Montana ofTransportation. But it is with I think the state of Montana, so maybe that covers it.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“Well, we are an 8(a) federal contracting company, so we are in year five. Indian-owned, underthe federal rules, we're tribally 8(a) held, we're a small, disadvantaged business, small business,Indian-owned Economic Enterprise. IEE under the new by Indian AC rules. And then also whatthey, they've kind of got two designations in that they've got the general Indian EconomicEnterprise, and then they've got the Indian Economic Enterprise Small Business. So, the IEESB.And so, we're certified under all of those as a federal contracting division or company. We alsohave vertical companies within the federal umbrella that have HUBZone certification also.”[#22]
 The owner of a WBE- and DBE-certified professional services company stated, “Woman-ownedand disadvantaged business enterprise.” [#23]
 A representative of a majority-owned professional services firm stated, “We are a women-owned small business.” [#35]
 A representative of a DBE-certified construction company stated, “We are DBE certified … in thestate of Wyoming.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “DBE, woman-owned. SoWOSB and EDWOSB, so economically disadvantaged woman-owned small business and then weare still in certified with 8(a).” [#8]
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C. Private and Public Sector WorkBusiness owners and managers discussed their experiences with the pursuit of public- and private-sector work. Section C presents their comments on the following topics:1. Trends toward or away from private sector work;2. Mixture of public and private sector work;3. Obtaining work in the public and private sectors;4. Doing work in the public and private sectors;5. Differences between public and private sector work; and6. Profitability.
1. Trends toward or away from private sector work. Business owners or managers describedthe trends they have seen toward and away from private sector work [#23, #24, #27, #28, #30, #36,#6]. For example:
 The owner of a WBE- and DBE-certified professional services company stated, “Public hasn'tgrown at all for us, private has grown substantially.” [#23]
 The woman owner of a majority-owned construction firm stated, “Towards [private].” [#24]
 A representative of a majority-owned professional services company stated, “We actively try tolean toward more public work, although there is a lot of private work available right now. Butwe try to lean toward the public. Just for the stability factor.” [#27]
 The woman owner of a DBE-certified professional services business stated, “I'd say right now,we are to 75% private. In the past, we were 75% public. But just things have changed, partlybecause I'm 63 and my business partner is... What is she? 60 maybe, and we're working less nowwhich works better with private sector work.” [#28]
 A representative of a majority-owned professional services firm stated, “And a lot of that iseconomy driven. I think that the private sector sees the impact positive or negative faster thanthe public sector does when the economy turns.” [#30]
 A representative of a Native American-owned construction firm stated, “Yes. In our line, yes, Iwould say there's a trend away from it [private sector].” [#36]
 The owner of a majority-owned construction company stated, “Yeah, in fact it probably was [a]higher [percentage in public sector] before. It used to be Northwestern Energy and them didtheir own stuff, but now they're kind of hiring us out a little bit. It's probably... it was probablyhigher before.” [#6]
2. Mixture of public and private sector work. Business owners or managers described thedivision of work their firms perform across the public and private sectors and noted that thisproportion often varies year to year.
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Two business owners explained that their firms only engaged in private sector work [#23, #12]. Forexample:
 The owner of a WBE- and DBE-certified professional services company stated, “We havesubstantial private work. A hundred percent private.” [#23]
 The owner of a majority-owned construction company stated, “Private. Basically 100% privateright now is what buying all of our product.” [#12]
Three business owners explained that their firms only engaged in public sector work. [#11, #9, #3].For example:
 The owner of a majority-owned professional services company stated, “A lot of the work that wedo is on GSA and because we probably, 99.5% or more of the work we do is through federal,state, tribal, or provincial governments. We avoid working as much as possible for privateentities because we have found them to be somewhat difficult and anal to work with.” [#11]
 The owner of a majority-owned construction company stated, “But as far as looking at doingprivate industry work, no, I have not.” [#9]
 The Native American woman owner of a DBE-certified professional services firm stated,“Probably 98% public, 2% private, at [my professional services company]. In the construction[company], mostly, since I couldn't get into that, most of it was private.” [#3]
For seven firms, the largest proportion of their work was in the private sector [#15, #21, #24, #25,#26, #28, #35]. For example:
 The woman owner of a DBE-certified professional services company stated, “We're doing 90%private sector.” [#15]
 A representative of a DBE-certified professional services firm stated, “Most of our work is in the,I guess you would say private sector because it's like with behavioral health programs.” [#21]
 The woman owner of a majority-owned construction firm stated, “Probably 25% from publicand 75% from private.” [#24]
 The owner of a woman-owned construction business stated, “Most of the work is private sector.”[#25]
 The owner of a majority-owned construction firm stated, “I'd say 90% private, 10% public.”[#26]
 The woman owner of a DBE-certified professional services business stated, “I'd say right now,we are to 75% private. In the past, we were 75% public.” [#28]
 A representative of a majority-owned professional services firm stated, “It's about 40% public,60% private.” [#35]
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For eight firms, the largest proportion of their work was in the public sector [#1, #16, #27, #29,#30, #6, #7, #FG1]. For example:
 The owner of a majority-owned construction company stated, “We generally work for the stateof Montana and the state of Wyoming.” [#1]
 The Native American owner of a DBE-certified construction company stated, “At least probablyright at 85% of our work is actually with Bureau of Indian Affairs, and then the local tribe here.That's the way it's been throughout my career, here. Being a tribal member benefited me thatway.” [#16]
 A representative of a majority-owned professional services company stated, “I would say it'sprobably 75% public and 25% private right now.” [#27]
 A representative of a majority-owned professional services company stated, “I'd probably say90% public and 10% private. We have never wanted to do private sector work. We, veryinitially, started doing it and it was just not where we want to be.” [#29]
 A representative of a majority-owned professional services firm stated, “Probably 60% from thepublic and 40% from the private.” [#30]
 The owner of a majority-owned construction company stated, “Almost all of our business is withMDT, or the Federal Highway Administration.” [#6]
 A representative of a majority-owned professional services company stated, “It depends on theyear, but I would say probably mostly federal, state, we do a lot of work with the school systems.We do a lot of work at the airport. We do a lot; we do work for contractors doing city work. So,when we get into city stuff, all the testings on the contractor, so the city are paying for that. So,but yeah, public schools, we mentioned that hospitals, we do of work there at quasi-privatesector.” [#7]
 A representative of a DBE- and MBE-certified professional services company stated, “We, in thelast two years have picked up a small piece of private sector. But I would say 95% of our work ispublic work.” [#FG1]
Six firms reported a relatively equal division of work between the public and private sectors while
acknowledging year-to-year variability due to changes in the marketplace and economy [#14, #32,#33, #36, #4, #5]. For example:
 The owner of a majority-owned professional services company stated, “I'd say almost half wouldbe private sector or local government.” [#14]
 The woman owner of a professional services firm stated, “Overall it's probably almost 50/50.”[#32]
 The owner of a majority-owned professional services firm stated, “50/50. We have long-termrelations with a number of federally qualified health centers, and we do a lot in the healthcarespace, so that tends to be... it has over the last 10 years, 12 years been fairly constant. But in theother areas, it goes back and forth between technology, real estate, sporting goods, and athleticclothing, it's all over the lot. If you take a look at our website, we've done all different kinds ofthings, and so, one part is fairly stable and the other part has lots of change.” [#33]
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 A representative of a Native American-owned construction firm stated, “I would say it's almost50/50 in our line. The public would be a lot of our service work. Private would be a lot of our bidwork.” [#36]
 A representative of a DBE-certified construction company stated, “It's probably close to 50-50. Itmight be a little slanted more towards private but, I mean, we do a lot of work for the counties,certain municipalities in the area. School districts. So, we have quite a mix.” [#4]
 A representative of a majority-owned professional services firm stated, “We'd probably be50/50-ish.” [#5]
3. Obtaining work in the public and private sectors. Business owners and managerscommented on what it’s like to seek work with public and private sector clients in the Montana area.
Nine business owners expressed that it is easier to get work in the private sector. Many noted thebenefits of personal relationships, the difference in process, and the ease of finding work as reasonsthey see getting work in the private sector as easier [#13, #23, #24, #25, #26, #28, #33, #35, #4]. Forexample:
 The owner of a majority-owned professional services firm stated, “Well, it's far easier toestablish a relationship with a private sector agency or client, far, far easier. So, you can verycandidly speak to them about cost and timeframe. The contracting process is super simple andit's the opposite with a public agency. It's all this, like I said about the insurance or this or that,or the other thing, there's just all these things that you really don't account for when you arecoming up with a cost. I could show many, many, many, tens of man hours of just paper pushing,trying to get a contract where if you accounted for all that time, you wouldn't get the contractyou're working for free in order to get a contract that you hope is lucrative enough to make itworth doing. So yeah, with the private sector, you just don't have to jump through all the hoops.”[#13]
 The owner of a WBE- and DBE-certified professional services company stated, “On the privatesector, there's a lot. There feels to be less barrier to entry. I worked with a lot of startups,younger companies, companies that are from outside of Montana. And my personal workexperience has been very diverse. And yeah, that's all been pretty good. It sounds kind of harsh,but it's really just the Montana government.” [#23]
 The owner of a woman-owned construction business stated, “Private is you're just dealing oneon one. And if you haven't broken into actually getting government contract, then you don't getthe repeat customers in that area either. So definitely it's a lot easier to get private sector.” [#25]
 The owner of a majority-owned construction firm stated, “It's a lot easier to get it in the privatesector.” [#26]
 The woman owner of a DBE-certified professional services business stated, “You go about itdifferently. Private sector, you're going to the people who need the work done and public, sincewe team, we're going to engineering companies who are, are going to be prime. So, it's verydifferent for us.” [#28]
 The owner of a majority-owned professional services firm stated, “The decision-making processin the private sector is generally easier, but it really depends on the clients. We've worked withsome government clients that were really easy and some were hard. I would say it really
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depends upon the primary person that you're working with and the degree to which they areempowered to make decisions.” [#33]
 A representative of a majority-owned professional services firm stated, “We prefer privatesector work because we can get better rates private doesn't have to put stuff out to bid if theydon't want to.” [#35]
 A representative of a DBE-certified construction company stated, “There's less paperworkinvolved with the private sector. I mean, here's the bid and that's really all there is to it. I mean,I'm not giving proof of insurance and bonding information to Peace Lutheran Church down thestreet. You're not dealing with certified payrolls and things of that nature as well. When I sayprivate, I'm talking the smaller driveways and things like that. There aren't as many reputablecompanies doing them. There are plenty of companies doing it. There aren't very manyreputable companies doing it. We have several fly-by-night companies that come in. I get severalphone calls a year. ‘I need you guys to come out and fix my driveway. I had company X come byand do it, and it tore up after two months and they cashed the check and they're gone.’” [#4]
Five business owners elaborated on the challenges associated with pursuing public sector work[#21, #22, #23, #25, #35]. Their comments included:
 A representative of a DBE-certified professional services firm stated, “I think the biggestdifference is that, like I said, really like public feels like it's not as flexible, it usually pays a lotless. A lot of times it's actually more competitive to get those funds, so I think that would be. Andthen they don't care as much about relationships and your reputation or previous work. And ittakes a ton of time, like the bureaucracy, it's out of control. We've had a public contract that wefinally got. We've been working on it for a year, and it just got signed.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Ithink one of the factors is that with a different contract officer requirements and levels... I thinkwith two things. One, the baby boomers retiring. And two, the, COVID exodus because peopledidn't want to be sick or just were at the age where it was close to retirement and just thought,"I'm done with this. I'm going to retire." That there is a shortfall on contract officers. And so, lasttime I heard it... And this is old information, but I had heard that we were at like a forty or fiftythousand person shortage for contract officers. ... With that being said, the government doesn'tdecrease the number of contracts being let. They increase the load on the contract officers,which means things fall through the cracks. Things don't get let, don't come out correctly. Andthings get put into pools to make their officers... Their jobs easier. And so, for us as Tribal 8(a) isthat's the easiest tool in the world for a contract officer to use, but they'll use it with people theyknow. For us startups, they don't know us. And so, they're not willing to do that as much. Andthen, plus we're seeing now in the marketplace, even the 8(a) contracts... So, the ones that wouldhelp us be more competitive because it's... The pool isn't the Northrop Grummans of the world,the Boeings of the world. Its smaller groups like us. Those are now being taken out of open 8(a)where we can bid on it and put into schedules. And so, those schedules then limit the pool moreso that the contract officers don't have to go through as many submittals potentially.” [#22]
 The owner of a WBE- and DBE-certified professional services company stated, “I think engagingin the public sector is really meaningful work because you're accessing such a diverse range ofAmericans and visitors. But it's just been an exhausting process and it has felt unwelcoming attimes.” [#23]
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 The owner of a woman-owned construction business stated, “Just the bridge between being asmall business and knowing how to communicate with the people that are awarding thecontracts.” [#25]
 A representative of a majority-owned professional services firm stated, “We haven't pursued anyopportunities because Montana doesn't have any environmental rules in place unless there'sfederal funding that requires the state to get an archeological assessment on a public works.”[#35]
Two business owners and managers described public sector work as easier or saw more
opportunities in this sector [#16, #29]. For example:
 The Native American owner of a DBE-certified construction company stated, “With the public,where they stand, you've got your contract, you know all the specifications. When you startdealing with the private work, things seem... The owner is always coming in there, "Well, that'snot the way I wanted it." Well, that's the way you explained it to us, things like that. We foundout we'd rather work with the state, tribe, or whoever, because we know exactly what theirspecifications are, and all their expectations. Working with the public, it seems like it's just somuch more organized, and straightforward.” [#16]
 The owner of a majority-owned construction company stated, “You know, I think we're just a lotmore comfortable with the public thing. Everything's in the same format, usually. Everything iskind of... it's gotten easier to understand for us, so we're used to it. Where the private sector,they've even gotten a lot of this where the plans aren't even really all the way finished when youstart the project, and things change all the time. It seems like there was a budget to begin with,but then they keep adding, and don't want to change the budget. It's just a lot more difficult to... Imean, I guess we're just more comfortable doing the stuff we're used to.” [#6]
 A representative of a majority-owned professional services company stated, “There's hugedifferences. Some negative, some positive. I mean, the reason, the biggest reason we stick withpublic is because if you do private, oftentimes, you come against the public sector. Does thatmake sense? Your developer may have a problem with MDT, and we don't want to be on bothsides of the fence, but, additionally, private is riskier. You can make a lot more money, but it'sriskier. I think that would probably be the biggest thing. The public sector is always very firmlyand easily ... they pay at a certain time; you know what to expect. I would say it's fairer than theprivate sector. The private sector is much more concerned about cost versus value.” [#29]
Five business owners or managers noted that it is not easier to get work in one sector as compared
to the other [#25, #26, #27, #28, #5]. For example:
 The owner of a woman-owned construction business stated, “Not anything I've noticed really.”[#25]
 The owner of a majority-owned construction firm stated, “No [difference between sectors].”[#26]
 A representative of a majority-owned professional services company stated, “I think it's prettyclose. For us, I don't think it varies much.” [#27]
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 The woman owner of a DBE-certified professional services business stated, “It's job specific, butthere is a commodification in the private sector that you get that says, ‘Okay, there's otherpeople out there that they're going to do this work for 3000 bucks. So, if you take 3,500, youaren't going to get the job.’ But in the public sector, we're a little more protected by that at, letsus qualify for work qualifications and then negotiate the price.” [#28]
 A representative of a majority-owned professional services firm stated, “Public sector, generally,you know you are going to get paid in the public sector. I know that when we do our FARSoverhead rate, that's where you take the base wage with the multiplier for the FARS overheadfor like MDT or public sector. Our rates are lower than what we charge the private sectorbecause our standard rates account for risk because of the private sector. There's a greater riskof not getting paid for your services and liability with most of the public sector, we know it. Itmay take while and it's kind of tedious to get your invoices in and gone through, but you aregoing to get paid, eventually.” [#5]
4. Doing work in the public and private sectors. Business owners and managers commentedon what it’s like to do work with public and private sector clients in the Montana area.
Seven business owners discussed their experiences doing work in the private sector [#10, #11, #14,#21, #29, #8, #FG2]. Their comments included:
 The Black American woman co-owner of a construction company stated, “The only time that weactually are required to bond is when we're touching into the street so that then we have tobond to the municipal. But yeah, it's even less than 10%. It's like, I think we have to do five[percent]. I think it's 5% or 10% that we put up to them or a bond for the whole amount of thework that's being done in the street, one of the two. And they're usually pretty close to the samecost on something like that.” [#10]
 The owner of a majority-owned professional services company stated, “Right. I mean, you knowthe game plan, you know how it's going to work, and then you've gotten rid of some of theseother problems of... Because the way they are, they can't whimsically throw you off, it has to be...Because I don't know the number of private places we've gone and talked to them, and they'vepumped us for a bunch of questions. And then they turned around and had the work done bysomeone who had completely less skills and just, they were attempting to have us build the planand they were going to give the plan then to someone else. And so, we've stopped. When theycall up now, we just tell them, ‘Sorry, we're not interested.’” [#11]
 The owner of a majority-owned professional services company stated, “Commercial work andusually residential, unless it's some of the higher end homes in the Whitefish area. They don'thave the resources to pay to check the quality of their materials and their work. They just haveto trust that the contractor does a good job and self-observe and inspect as they get their homesbuilt.” [#14]
 A representative of a DBE-certified professional services firm stated, “I think it's way easier todo work in the private sector.” [#21]
 A representative of a majority-owned professional services company stated, “Well, it probably iseasier to do private because you don't have the restrictions, you don't have the standards, youdon't have the bureaucracy, basically, and so it probably is easier to do private.” [#29]
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 The owner of a WBE- and DBE-certified construction company stated, “In the private sector, one,you don't have any testing. You don't have... so any Joe Blow can go in there and do it. But what'sbad about the private sector is, they will get three and four bids and ours will be a good bid, butthey think we're robbing them because the other one came in so much less. Well, if we tell youwe're going to give you three inches of asphalt, we're going to give you three inches and threequarters because we compact it down to three inches. Well, that other contractor will give youan inch and a half and tell you he gave you three.” [#8]
 A representative from a focus group consisting of prime contractors stated, “That the job we didat the mine, it never actually went out to bid and they had approached us over a year ago andjust working back and forth, it took almost a whole year to finally get plans and to get us in thereand actually get the work done. And this and this one down by Billings probably started aboutseven, eight months ago with just initial discussion. And what it is, is these people, these entitiesreaching out, trying to figure out how to proceed. They know they want to bridge there, what dothey need to do to get it done? And so, a lot of times they'll just cold call us and say, ‘Hey, we gotthis coming, will you help us through it?’ And so, we help them navigate, we get them in touchwith an engineering firm that can start with initial design, maybe give them some preliminaryestimates. And so, we start working through that and hold their hand through the process. And Ithink eventually we just, this one looks like it's going to pan out, where we just get the work,very similar to the mine, where they just say, ‘Here, why don't you just handle it?’ So, walk themthrough the process from initial conception to actually building the structure. But it's not alwaysthat way, sometimes these entities will just say, ‘Hey, really, we're not the designers. You need totalk with an engineering firm. There's Geotech that needs to be done, substructure work. All justneeds to be designed.’ So, we just get them in touch with an engineering firm or a couple of them,so they can call around and then eventually we'll see it come back out for bid later. And justreally no rhyme or reason, just how things work out sometimes.” [#FG2]
Sixteen business owners discussed their experiences doing work in the public sector [#14, #15, #24,#26, #30, #8, #AV, #FG2]. Their comments included:
 The owner of a majority-owned professional services company stated, “There can be quite a bitof difference [between working with local government agencies versus federal or stateagencies]. The government agencies tend to be a little bit more rigid, a little harder to getinvolved in their work to begin with. And some of the requirements are a little morecomplicated. The local firms, they're generally fairly easy. They'll call you up one day, and youwouldn't even have known that there was a project. It wasn't large enough to be part of thePlans Exchange. And they call you up and say, "Hey, we want you to come start testing tomorrowon our project." So, those are generally easier. The upside to the federal or large FAA or stateprojects is, obviously, they're larger. So, you get a larger amount of work at one contract insteadof dealing with a whole bunch of smaller contracts. I like being able to have a mixture of bothfederal dollars and local dollars. It insulates us against the economy going up or down too much,because we're stable with a certain percentage of our work being tied to federal dollars.” [#14]
 The woman owner of a DBE-certified professional services company stated, “With anygovernment agency, when we do MDT projects, there's so much more paperwork. I mean, it'sincredible. Which drives up cost, obviously. I know the first time we ever worked with MDT, wegave them our cost proposal after we were selected and they came back and said, "You need toraise your price because you're not going to be able to do all the paperwork and everything for
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this price." Because we were giving them a price comparable to private work. So just the addedgovernment red tape and forms, it makes a project more difficult, but we can do that.” [#15]
 The woman owner of a majority-owned construction firm stated, “Public [work is easier to do].”[#24]
 The owner of a majority-owned construction firm stated, “They would require SAM registrationto do business with them.” [#26]
 A representative of a majority-owned professional services firm stated, “I think each owner hastheir own unique process. That if you're not as familiar with it as other owners, it could seemeasier or harder until you perform work for that company or that owner. Once you figure outhow each agency operates and how they work, once you get familiar with it. I think it's justeasier to understand in their process, but as a first time in any public agency that we work withthe first time, it's always a little bit harder to make sure that we're doing things the way that it'sexpected to be done.” [#30]
 The owner of a WBE- and DBE-certified construction company stated, “Oh, government, it’s gotits pros and cons. What I like about working for the city and county and I can't really state howmuch I've... because we haven't worked with the state, but with the city and county, what's kindof nice is, everybody should be on the same playing field. Everybody knows that you have to putin six inches of gravel and test it. And then, I mean, it spells it out what you need to do. And it'skind of nice, but it's only as good as the superintendent from the city, or from the county, who isout there during every single phase and makes these people do their jobs. So, if they weren'tthere when that gravel was put in, and instead of putting it in at six inches, they hog it in at afoot, and where [are] the testing results? Then, not only did that GC fail, so did that inspector forcity. With the city and county, what I don't like about the inspectors is that's... Okay, the federalgovernment inspectors are incredible. They will, it's like, you're all a team. They will come outthere. You guys have their... you have your meetings. They... you give them... you tell them whatyou're going to do. They tell you that yes or no. They don't wait until you've screwed up and thensaid, ‘Oh, hey, by the way, you did that wrong, you got to tear it out.’ City and county inspectorswill. They will watch you do something wrong, and then have you tear it out. It's like they wantto see you fail. Whereas the federal government... It's... because it is a team out there. Your truckdrivers, your material suppliers, your inspectors, your project managers, your laborers, youroperators, they're all a team. And gosh, when it... when you all work together for that job, tomake that job turn out wonderfully, in a timely fashion, at the best price possible, life is good.”[#8]
 A representative from a woman-owned construction company stated, “I've never had a problemgetting work and I have a good rep and I get calls from general contractors all the time. It's allthe paperwork you have to submit. Having your EEO and proof of the fuel you're using. It's allthe paperwork and red tape that's hard.” [#AV208]
 A representative from a majority-owned professional services company stated, “Lack ofavailable employees. A lot more hoops to jump through but they’re defined. So just two to threemore steps.” [#AV214]
 A representative from a majority-owned construction company stated, “Paperwork is harderthan the work.” [#AV220]
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 A representative from a majority-owned construction company stated, “We have way morework than we can do, we need employees. Just paperwork. A lot of paperwork.” [#AV223]
 A representative from a majority-owned construction company stated, “We are not looking toexpand any other locations. Typical government paperwork nightmares. The flow ofpaperwork.” [#AV329]
 A representative from a majority-owned professional services company stated, “We haven’tdone it in the past several years because it was overly bureaucratically encumbered.” [#AV352]
 A representative from a woman-owned professional services company stated, “It is challengingworking with certain political entities. I have found that working with some governmentalentities, the COVID thing has given a lot of people license or excuse to seemingly not do their jobin a timely manner." [#AV354]
 A representative from a majority-owned construction company stated, “It is just a long processwith all the paperwork. The hardest thing is obtaining more workforce or people. Starting abusiness is fairly easy if you have the people.” [#AV31]
 A representative from a woman-owned construction company stated, “Overall Montana is prettyeasy to work with. We have really good relations with government officials including MDT.”[#AV72]
 A representative from a focus group consisting of prime contractors stated, “Working for them[private sector companies], it's just different expectations. With MDT, we know, I mean, this isour bread and butter. We do it day in and day out. We know exactly what the specs say, we knowwhat we need to do. We know what the MDT's expectations are, they know what ours are andit's fairly straightforward. When you start venturing into the private sector and things are a littlebit more difficult, just for the simple fact of trying to learn their means and methods. Andsometimes getting paid is just a little bit more difficult. With MDT it's very strict regimentedmonthly pay estimate, we know what all those expectations are. So yeah, with the private sector,it's just a little bit more difficult as far as that's concerned. As far as maybe oversight, not asdifficult, you don't have somebody out there over your shoulder the whole time, but theexpectation's obviously for a good quality product. And so, we maintain our own quality controland then working on a mine, we have to have everybody MSHA [Mine Safety and HealthAdministration] trained, which is extensive, it's 40-hour MSHA training requirement. And it'sjust difficult, lot more rules and regulations as far as being on a mine site.” [#FG2]
5. Differences between public and private sector work. Business owners and managerscommented on key differences between public and private sector work.
Eleven business owners and managers highlighted key differences between public and private
sector work [#11, #12, #2, #22, #24, #27, #30, #32, #3, #36, #6]. Their comments included:
 The owner of a majority-owned professional services company stated, “A lot of the work that wedo is on GSA and because we probably, 99.5% or more of the work we do is through federal,state, tribal, or provincial governments. We avoid working as much as possible for privateentities because we have found them to be somewhat difficult and anal to work with. At leastwith the feds or the state agencies, there's rules and regs, and we know what they are, and wecan follow them and so that's not an issue. It's just that we have some of these others that don't
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want to a lot of this stuff. And then they go and try to figure out ways to... The Bitterroot Valley isrife with wealthy people who moved here and want to find a way to screw somebody. … We havein the past done a tremendous amount of work with one particular private entity and it was inMontana. And that one was... We had absolutely no problem. They were great to work with, greatto work for, no issues whatsoever with that one. That was Ted Turner and his property. But thenwe have others who have moved and other parts who don't respect small businesses. They justwant to take advantage of them. Right. I mean, you know the game plan, you know how it's goingto work, and then you've gotten rid of some of these other problems of... Because the way theyare, they can't whimsically throw you off, it has to be... Because I don't know the number ofprivate places we've gone and talked to them, and they've pumped us for a bunch of questions.And then they turned around and had the work done by someone who had completely less skillsand just, they were attempting to have us build the plan and they were going to give the planthen to someone else. And so, we've stopped. When they call up now, we just tell them, ‘Sorry,we're not interested.’” [#11]
 The owner of a majority-owned construction company stated, “When we're bidding on private,that's what we do. We write up a bid quote to them and then usually anymore there's quite a bitof competition. So, most of the landowners we're working for are out of state people that aremoving in. And a lot of them don't even live here yet or have never been here and seen theirproperty. So, look at 100 jobs and take one. It's pretty difficult to convince people, they bought amountainside somewhere that's not accessible or something. It looks good out of map, but whenyou actually get there it's worthless piece of property. Or they got to build a driveway that youget up and probably drive in the summer, and they want to move here in the winters here orsomething.” [#12]
 A representative of a majority-owned professional services firm stated, “The biggest differencefrom private and public is it's qualification-based versus price-based a lot of times. And so, it's alot more trying to be cost competitive on the private side. It's almost more targeted towards thatrelationship is if a private entity or a person is more comfortable or more familiar with working,you know, stay with one engineering firm, a lot of times they're just going to stick with them.”[#2]
 A representative of a Native American-owned SBE-certified professional services firm stated,“There are not very many public sector contract acts that are worth 200 million over five years.And so inherently they're different, but again, for the most part the federal, the private sector isnot building many destroyers or aircraft carriers or those kind of things. So just the magnitudeof what's being bought is different in the public sector. … There hasn't been a huge difference forthe most part. We cannot sell something to the federal government at a price greater than whatwe sell at in the commercial market. So, for us being in the staff augmentation world, an hourlysalary is an hourly salary based on region and experience and what you need and what therequirements are. So, we don't see a ton of difference, but the total contract value, we do see adifference because most companies in the private sector they're good at, you pick it, cybersecurity services, accounting services. And so, they don't necessarily need a whole accountingstaff from us. They need maybe one person. So just the magnitudes of the needs are different.Then based on that basic fact, then the magnitudes of the contract values are different.” [#22]
 The woman owner of a majority-owned construction firm stated, “I just think probably theprivate sector isn't as well educated on construction maybe as the public sector is.” [#24]
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 A representative of a majority-owned professional services company stated, “I think a lot of thework is similar. The public sector may be just a little bit more regimented and not so... You don'tget a call every day from the private person trying to push you along and things like that. So, itmay be just a little bit laid back, but it's... I guess, I don't know. There definitely are somedifferences, I guess it would just be mostly that, I guess. You're kind of more on a regimentedtimeline with the public project. You kind of know what your timelines are instead of just get itdone as quick as you can get it, you know?” [#27]
 A representative of a majority-owned professional services firm stated, “Generally yes. Mostly asit relates to risk and kind of management of the contract itself.” [#30]
 The woman owner of a professional services firm stated, “The private would probably be easierjust because that's a lot of mostly where we go to because it's marketing. So, the private it wouldbe more personal things or smaller organizations and things like that. So yeah, it would probablybe... Just because of the marketing, the private doesn't do as much of that.” [#32]
 The Native American woman owner of a DBE-certified professional services firm stated, “Thedifference is, in the public you have to have a lot more stuff. More insurance, more, that kind ofstuff. In the private, you don't have to do that.” [#3]
 A representative of a Native American-owned construction firm stated, “I would say the privatesector is a lot more cutthroat as far as bidding. That competition's tough. It's a high risk, lowreward, in my opinion. I'd say the public sector, if you're established and known in yourcommunity for the work you do, then I would say public's a little easier.” [#36]
 The owner of a majority-owned construction company stated, “Yeah, the public stuff, at least youknow you're getting paid all the time. The private stuff, it's an electrical company, like aNorthwestern Energy company, you're fine with that, but then there's some stuff where, like BigSky area and all that kind of stuff, they can put you way back on payment. They kind of go backthere after, trying to negotiate after all the works done. The private stuff is harder for us. Weprefer to work with MDT or the Federal Highway Administration where you know you're gettingpaid. The only time we'll be a prime, really, on a private one, is if it's a guardrail job.” [#6]
6. Profitability. Business owners and managers shared their thoughts on and experiences with theprofitability of public and private sector work.
One business owner perceived public sector work as more profitable [#24]. For example:
 The woman owner of a majority-owned construction firm stated, “The public's more profitable.”[#24]
Nine business owners and managers perceived private sector work as more profitable [#13, #16,#21, #29, #30, #32, #35, #36, #4]. For example:
 The owner of a majority-owned professional services firm stated, “You already have to knowhow to navigate the system to make it [public sector work] cost effective.” [#13]
 The Native American owner of a DBE-certified construction company stated, “I believe maybethe profit margins a little better in the private sector. I think with the private sector, I just,
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through experience, I've just learned that, well, you're going to have some problems there, soyou'd better raise your costs on it a little bit.” [#16]
 A representative of a DBE-certified professional services firm stated, “I think the biggestdifference is that, like I said, really like public feels like it's not as flexible, it usually pays a lotless.” [#21]
 A representative of a majority-owned professional services company stated, “Private can bemore profitable. Well, geez, that's a tough question. It depends on the public as well. So, let's sayFHWA, their contracts are a lump sum, so they can be very profitable. MDT’s are cost-plus, theyare not very profitable.” [#29]
 A representative of a majority-owned professional services firm stated, “The public sector insaying, in some cases the public sector has required overhead rates and audited rates that mustbe used with the contract, in a lot of cases, especially with the Montana Department ofTransportation, and the private sector, we are able to manage our business and do lump sumcontracts or use higher multipliers depending on the type of project that we're working on.”[#30]
 The woman owner of a professional services firm stated, “Profitability would probably be higherin the private.” [#32]
 A representative of a majority-owned professional services firm stated, “Private sector is moreprofitable.” [#35]
 A representative of a Native American-owned construction firm stated, “Private is moreprofitable than public, in my opinion, from what I've seen.” [#36]
 A representative of a DBE-certified construction company stated, “We tend to be a little moreprofitable on the private sector work. Again, part of that is, has to do with our private sectorwork that we're doing, there's not quite as much competition involved as well. You've got acouple of three contractors. When I say private, I'm talking the smaller driveways and things likethat. There aren't as many reputable companies doing them. There are plenty of companiesdoing it. There aren't very many reputable companies doing it.” [#4]
One business owner did not think profitability differed between sectors [#11]. For example:
 The owner of a majority-owned professional services company stated, “It just depended. Most ofours is, we don't do time and material. It's more of a bid in terms of what it's going to cost to dothe work. And then if you can figure out how to get it done in a more efficient way within thatyou make more money and if you don't, then you make less money.” [#11]
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D. Prime Contract and Subcontract WorkPart D summarizes business owners’ and managers’ comments related to the:1. Mix of prime contract and subcontract work;2. Prime contractors’ decisions to subcontract work;3. Prime contractors’ preferences for working with certain subcontractors;4. Subcontractors’ experiences with obtaining work; and5. Subcontractors’ preferences to work with certain prime contractors.
1. Mix of prime contract and subcontract work. Business owners described the contract rolesthey typically pursue and their experience working as prime contractors and/or subcontractors.
Eight firms reported that they primarily work as subcontractors but on occasion have served as
prime contractors. Most of these firms serve mainly as subcontractors due to the nature of theirindustry, the workload associated with working as a prime, the benefits of subcontracting, or theirspecialized expertise [#10, #13, #28, #3, #35, #36, #6, #FG1]. For example:
 The Black American woman co-owner of a construction company stated, “It takes it out of yourhands with that, but I mean, it's way less risk on our part because we don't have to put up thewhole kitchen sink and everything to get to the game kind of thing. So, I mean, I'm fine doing itthat way.” [#10]
 The owner of a majority-owned professional services firm stated, “Survey companies wouldalmost always be a sub from somebody else. But maybe if we had a big design team, we could bethe primary, but I can't find an engineer remember.” [#13]
 The woman owner of a DBE-certified professional services business stated, “There's always asize issue because we can't spend a ton of time, putting time into work that doesn't pay. So,there's always a size issue, but we almost always are subbed to a prime and they carry the loadthere and that's how we've gotten around that. We've never worked as a prime.” [#28]
 The Native American woman owner of a DBE-certified professional services firm stated, “Okay,back in the day, for the [current business], I always did the prime. Because I couldn't get a jobother than that, in the engineering. But as time went on, the highway department changed theway they do things. Now I am a sub, and I really love it. Because they have the process now,where you can meet the primes, or you can even almost choose the prime you want to work for.But that all has to do with my expertise. I have to say that that whole process, to me, is muchbetter.” [#3]
 A representative of a majority-owned professional services firm stated, “We're most always asub.” [#35]
 A representative of a Native American-owned construction firm stated, “I would say prime, notvery often, maybe 20% of the time on big projects.” [#36]
 The owner of a majority-owned construction company stated, “Yeah, we're a prime once in awhile, not very often. We're a subcontractor 90% of the time too, maybe 95%. The only timewe'll be a prime, really, on a private one, is if it's a guardrail job.” [#6]
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 A representative of a DBE- and MBE-certified professional services company stated, “Why spenda billion dollars writing a 30-page RFP when all you have to do is be a DBE and you can get on abig project?” [#FG1]
Sixteen firms reported that they usually or always work as prime contractors or prime consultants[#1, #11, #12, #16, #18, #21, #23, #25, #26, #27, #29, #30, #33, #8, #FG2, #PT2]. For example:
 The owner of a majority-owned construction company stated, “Well, we're generally the primecontractor and we generally work for the state of Montana and the state of Wyoming. Weoccasionally are subcontractors for contractors that are working for the same entities.” [#1]
 The owner of a majority-owned professional services company stated, “Eighty [percent] as aprime.” [#11]
 The owner of a majority-owned construction company stated, “We haven't [worked as a sub].”[#12]
 The Native American owner of a DBE-certified construction company stated, “We tried a lot ofsubbing in the past, and with the Montana Department of Transportation generals, we seem toget kicked around pretty easy, that way. They weren't very profitable for us, because of that.They have a way of manipulating, and pretty much put the bad stuff onto the smaller guy. Itbecomes a little costly for the... So that's why we, myself, just got it in my head that I was going tobe a general, and I wasn't going to bid anything unless I was a general.” [#16]
 The owner of a majority-owned construction firm stated, “Yeah. 80-20 is probably really wherewe're at. And it just depends because one of our historically looking, we did a civil job on acollege, which dollar figure would've put us in a normal GC project. But obviously, we're not setup to lead a building of 50,000 square foot of college. So, we're a subcontractor, even though thatjob was pertinent 2 million civil work.” [#18]
 A representative of a DBE-certified professional services firm stated, “We usually always workas a prime contractor. Yeah. I can't think of a time where we've been a sub.” [#21]
 The owner of a WBE- and DBE-certified professional services company stated, “I'm alwaysprime.” [#23]
 The owner of a woman-owned construction business stated, “Actually, most of all of our work isprime.” [#25]
 The owner of a majority-owned construction firm stated, “I'd say that my subcontracting partswould be less than 10%.” [#26]
 A representative of a majority-owned professional services company stated, “I'd say 95% of thetime, we're the prime consultant. And then we have subconsultants, so I'd say 95% of the time,we're prime.” [#27]
 A representative of a majority-owned professional services company stated, “Changes withinour group. So, for example, our highway streets and highways, almost always a prime. We'revery rarely a sub, versus our site development group is always a sub. So, it really does dependupon the type of work we're doing, but, primarily, we're a prime.” [#29]
 A representative of a majority-owned professional services firm stated, “Probably at least 75%of the time [we are a prime].” [#30]
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 The owner of a majority-owned professional services firm stated, “95% of the time [we are aprime].” [#33]
 The owner of a WBE- and DBE-certified construction company stated, “I think we were sevenyears into our business, and we bought faulty asphalt and we laid it and we didn't get [thecorrect] densities. And so, we had to pull out the bad asphalt and then the plan was to repave it.And the contractor, the general contractor pulled the contract. So not only did we not get apenny from that job, we had to pay two suppliers for the product. They didn't cover it at all. So,because you have to have, oh, there's a name for it. Our insurance didn't cover that. And, sayyou're a home builder and you purchase the lumber package, and they deliver it. And then atornado comes through. You can have coverage for that. But it's pretty hard when the product isdown. We did hire an attorney and go after it, but nothing was recovered from that either. Therewas an agreement, and it was a mutual agreement, but no monetary value was recovered. It wasa lesson learned to us. And what we learned from it is we do not want to be subcontractors. Wewant to be general contractors and that's what we are. Because we will not take advantage ofour subcontractors, like other GCs take advantage of their subcontractors. It's kind of like ifyou're a painter of a house, you're the last one in, but yet if you are a sheet wall guy or your sheetrock guy did a bad job, they'll blame the painter. It's the exact same thing. So, we used to comeback in and pave after the trench work was done like underground utilities. And then if wecouldn't get densities, it was always blamed on the asphalt where they never looked at thegravel. And so, it's always like the... I kind of sometimes especially asphalt, asphaltsubcontractor, if you're an asphalt subcontractor, you're kind of a scapegoat. So now say thisproject was maybe it was a three-month project, the GC had a three-month project and then theygot behind schedule. So now they finally call us in, and we get in there. But now we put themback beyond their contract date. So now this company's in liquidated damages. They'll try topass it on to me because we were in their past their contract date. We've had that happen. We'vehad a general contractor try to assess us $1,500 a day in liquidated damages because they wentbeyond their contract date. The other is they... the scheduling, they'll say, ‘Come in. Come in onthis day.’ So, you will leave another job, move to that project, and they're not ready for you. So,their scheduling is awful, and lack of communication. So, it's like... when we work with thefederal government, we have to give them a schedule. On these days we're doing this, on thesedays we're doing that. And if you don't abide by it, then you tell them, ‘Hey, can we change thisbecause of this or blah, blah, blah,’ you know? General contractors will not do that. They thinkthat their subcontractors are at their beck and call.” [#8]
 A representative from a focus group consisting of prime contractors stated, “We actually are aprime contractor more often than not.” [#FG2]
 A representative from a respondent at a public meeting stated, “I would, but then that leads meto another is when we first started asphalt, plus it was back in 2005 and all we did was sub. Wehad to be the sub I should say. And larger companies, knowing that we were new, tookadvantage of that and it really bit us in the butt hard. And so, we decided we're not going to dothat anymore. We're going to become a general contractor and we'll bid the entire site and we'llhire subs for things that we don't do, like lots of milling or curb and gutter.” [#PT2]
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Three firms that the study team interviewed reported that they work as both prime contractors
and as subcontractors, depending on the nature of the project [#11, #24, #4]. For example:
 The owner of a majority-owned professional services company stated, “Well, we work with...Sometimes we will sub a piece out and sometimes we're the prime and someone's the sub to us.Other times someone else is the prime and then we're a sub to them.” [#11]
 The woman owner of a majority-owned construction firm stated, “We probably work as asubcontractor 50% of the time, and as a prime the other 50%.” [#24]
 A representative of a DBE-certified construction company stated, “I think it depends on the year.Some years we're a sub on a lot of stuff. Other years we're prime on a lot of stuff. I would say it'sprobably pretty close to 50-50 if you looked at it over a long-term period. But we do as manyjobs as a prime as we do sub. But I think it just depends on the year. Some years we were a sub alot more. We were only a prime on a... Trying to think, we were only a prime on two or three jobsthis year. And we were sub on six or seven. But the year before we were the prime on four orfive and probably the sub on four or five. So, I think it just varies. I think a lot depends on whatcomes out to bid.” [#4]
2. Prime contractors’ decisions to subcontract work. The study team asked business ownersif and how they decide to subcontract out work when they are the prime contractor. Business ownersand managers also shared their experiences soliciting and working with certified subcontractors.
Nine firms that serve as prime contractors explained why they do or do not hire subcontractors[#12, #14, #16, #29, #32, #33, #35, #36, #4]. For example:
 The owner of a majority-owned construction company stated, “We don't have any of our owntrucking industry at all, so we subcontract to [company]… We have one other owner operatorthat we're subcontracting with. We have like most of the equipment for the logging job and heowns the processor. So, we subcontract out processing, or at the gravel pit, he will subcontractwith us to run each machinery and he's a mechanic.” [#12]
 The owner of a majority-owned professional services company stated, “Occasionally, we'll havesomebody require some specialized testing that we can't do. And we'll send samples off to otherlaboratories as a consultant for a sub. But the bulk of our work, we do ourselves. There's verylittle. If I had to put a number on it, probably less than 5% of our total work is subbed out.” [#14]
 The Native American owner of a DBE-certified construction company stated, “We try to do mostof the work on our own. Not too often that we sub out a lot, but we do sub it out, so.” [#16]
 A representative of a majority-owned professional services company stated, “We subcontractout because, let's say, there's not enough market share for us to be able to support somebody inthat. Let's say, wetland delineation, we don't have enough need to have a full-time person. Thatwould be one reason, and the other reason would be, say, geotechnical work, where we feelthere's too much risk.” [#29]
 The woman owner of a professional services firm stated, “A few things we will subcontract,some design work or some labor workouts, some sewing and stuff like that. Some specialtysewing projects that we'll have for specialty projects. So, there's a few times that we do.” [#32]
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 A representative of a majority-owned professional services firm stated, “It usually is to fill aniche or expertise that we do not have employees with those credentials.” [#35]
 A representative of a DBE-certified construction company stated, “Generally, there are certainaspects of the job that we'll subcontract. So striping, we will subcontract out as a general rule,and concrete. And trucking, you know?” [#4]
Nineteen firms that the study team interviewed discussed their work with certified subcontractors
and explained why they do or do not hire certified subs [#1, #14, #16, #2, #21, #23, #25, #26, #27,#28, #29, #30, #35, #4, #5, #6, #7, #FG1, #FG2]. Their comments included:
 The owner of a majority-owned construction company stated, “Well, first of all, it's part of therequirement in special provisions, we have goals to meet, and a way to be able to make a goodfaith effort is doing that. The state of Montana, they did a disparity study years ago and then theyimplement some [hard goals]. And then they were sued … and then they went to a voluntarysystem, what do you call it? Race-neutral system. But, when we had to meet the goals, we hadone person almost dedicated to sending out notifications to subcontractors of the type of workwe wanted, following their responses, and documenting the responses and doing follow up calls.It took a lot of work, and it took way more work than it needed to be because we haven't gottento it, but if you look at the state of Montana's website for DBEs, you might find they have 150DBEs listed. If I look at those companies, they would have been good companies, even if they'dnever met the state of Montana DBE programs, they were businesspeople. They understandbusiness, they understand labor burden, they understand specs. Now, we can't even go throughthe list of people who didn't make it… [One DBE firm we know] has turned into a goodsubcontractor. He works really hard. And you'd have to look at his previous experience being hedid bridge work with somebody new. He didn't just start doing it. He learned, he worked forsomebody. He got out on his own.” [#1]
 The owner of a majority-owned professional services company stated, “It's just like everybodyelse, [when you work with certified subcontractors].” [#14]
 The Native American owner of a DBE-certified construction company stated, “We go throughthat list, yeah, and try to locate the local ones. We definitely want to work with it [the DBEProgram and DBEs] because we do support that program.” [#16]
 A representative of a majority-owned professional services firm stated, “If it's a requirement ofan RFP, we would, if it's not what... we typically will solicit what the best qualified person wouldhelp win the project. Whether that's a DBE or not, that's... I guess that doesn't play a role. They'reeither ones that we know, or there is a list you can go to as well. I personally prefer the ones thatI know or have relationships with, or other people have a relationship with. So that's why for me,I think building that relationship is a big thing for all small subs, all small consultants, really.”[#2]
 A representative of a DBE-certified professional services firm stated, “That is the core of whatour work is. It's all about bringing and elevating the voice of underrepresented groups,communities. That's it. Like if you're part of a privileged group and for example in academia,white males have privilege and power. We don't usually contract with them because theyalready have that privilege, and they have a lot of opportunities that many people don't have.”[#21]
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 The owner of a WBE- and DBE-certified professional services company stated, “I don't know anyfirms run by non-white males.” [#23]
 The owner of a woman-owned construction business stated, “You know that's a funny questionbecause I would prefer to do that, but the opportunity has not presented itself. It's funnybecause I've even thought about it even this morning. I took a girl in to a building supply placejust to get her foot in there and meet the people in there. And she was just purchasing some bitsfor her husband, and I wanted her to go in there and experience that because I wanted tobasically introduce her to things there. The people and things like that. And so, I really wouldlove to do that, but really there aren't a heck of a lot of females where I live anyway that seem tobe real interested in doing kind of work I do. I can't find them.” [#25]
 The owner of a majority-owned construction firm stated, “If necessary, but there's not really thatmany of them that I would use for subcontractors.” [#26]
 A representative of a majority-owned professional services company stated, “We have in thepast. I don't know if it's a specific focus, but I guess we would select those firms if they wereavailable and qualified to do the work. I guess I would say rarely. It just doesn't seem to... I don'tknow if we know which ones are those businesses and maybe we should get a list and look atthem closer, but we don't make it a focus typically.” [#27]
 The woman owner of a DBE-certified professional services business stated, “We don't solicit, butI'm a bit fond of using them. If I have an opportunity, I do. I'm more likely to pick up the funds fora women-owned business or an 8(a) business then. It's reverse discrimination probably. … Idon't think there's much difference.” [#28]
 A representative of a majority-owned professional services company stated, “We do, and, again,that's a per project thing. If we're going in to work on the reservation, we try really hard to usenative-owned businesses. We, in the past, had the DBE requirements, and we had a number offirms that we had really great relationships with that we would've used whether they were DBEor not. We just really liked working with them, but it seems like there's fewer and fewer DBEs tochoose from than there used to be. For our cultural work, it's frequently. We do definitely try touse them, for sure, on that. I wouldn't think there's really been any difference. I mean, we usetwo different DBE cultural firms, and they do a great job. They do ... just pretty much comparableas any other firm.” [#29]
 A representative of a majority-owned professional services firm stated, “In Montana, probablyrarely for our design contract. Utilize the industry networks, look at pre-qualified DBE firmsthrough Montana's website and their list that they have. We've also attended, I forget what theyare, but I think it's a workshop or a convention for attendance to meet new firms, small firms,minority-owned business firms, that sort of thing with the state of the firm. I think they're in ona level plain view. I think there's some that are very high quality, very responsive, do great workboth on the DBE side, as well as the non-DBE. And there's some that need some additionaltraining or coaching or other things. And that's the same as a DBE or a non-DBE. I say we haven'thad differences one way or the other and some do great high-quality work and that is a reasonwhy we continue to use them when the opportunity comes up.” [#30]
 A representative of a majority-owned professional services firm stated, “It's fine. As long as theyhave the qualifications, we have no issues.” [#35]
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 A representative of a DBE-certified construction company stated, “I'd have to do a DBE searchand see if any of them are. I would imagine that there are a couple that are just because they'rekind of smaller in scale as well. And they might be minority-owned. Without looking, I wouldn'tknow, off the top of my head who is or isn't. But I know we have.” [#4]
 A representative of a majority-owned professional services firm stated, “Mostly it's been withpeople that I've known because I've been in the industry for 39 years. One of the things that wedo is I bring them on a team, and it winds up we have quite a few sub-consultants on those, butit's better to do it that way. I think it helps some of those firms like that, specialty areas, to getstarted. They'll work for us and a bunch of others, but unless we can get a large volume of work,their involvement on a transportation project is pretty short and sweet. On a three-year designcontract, they're six weeks of field work and a month writing up a report and they're done. It'shard to keep that going. I think I got more females on my teams than I use males which I neverthought about it until now.” [#5]
 The owner of a majority-owned construction company stated, “No mandatory requirements, no.Most of the time, if we're the prime, almost all the work is ours, but we have had an electricalcontractor work for us that was a DBE, on one job. The last big prime job we had, there wasactually some bridgework on it too, which we took quotes from everybody, and the DBE waslow, but we weren’t low on the job. Someone else got it, but we do ask around. We askeverybody for quotes, when we are the prime, we'll take quotes from everybody to see who's thelowest.” [#6]
 A representative of a majority-owned professional services company stated, “Our things that weprovide are so niche that we do work for these preferred companies, like you had said, a lot ofthese federal military jobs. They have half of their jobs or what you... Minority-owned, what arethey, 9(a) [8(a)]? I can't remember what the federal or the military term is, but they have acertain list that you have to use these minority-owned and stuff. We still provide services tothem because once again, we're Army Corps accredited. So, we're so specialized that it would bevery hard to find minority-owned, small business Army Corps accredited in the state of Montana.And that could be true elsewhere in the country. Anyway, working with them, they're smallerentities. They tend to need a little more assistance from our tech. They might... They're not as bigor have as many employees that have done similar work or they just.... We tend to help them alittle more on the signal they need a little bit more assistance from our end. Like what the heckdoes this report mean? Because they usually hire us to take care of things and as long.... And thenthey just submit it along. So, they rely on us a lot more, which is fine. We're willing to help themthrough that. But dealing with larger non not the traditional giant contractors, they usually havea little bit more in-house expertise or somebody specifically that's their job doing, submittingour test reports, and keeping up with that. I mean, tribal, I don't know if you're about that. Thereservations are a unique situation where they do force upon or require certain laborers fromthe tribe. And it's just mainly, they don't have the experience. I would have said it's just that, theyhave to do that and try to find something for them to do. So, then there's that. I think we've hadto hire tribal members to help with road signs and stuff. And we don't resist it, it's just that that'spart of the process and we're more than willing to accommodate them if they can help us out.”[#7]
 A representative of a DBE- and MBE-certified professional services company stated, “You can goout there and see on this website, who's certified, but I mean we've been certified with Montana
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for decades, but we really haven't done any work here. We haven't really pursued any work hereand nobody's just called us up and said, ‘Oh, you're a DBE firm. Would you like to do some workfor us?’” [#FG1]
 A representative from a focus group consisting of prime contractors stated, “So MDT has a prettyextensive DBE list in there. However, most of them don't pertain exactly to what we do. And so, Ithink it's been a challenge and especially boutique construction… So, traffic control has beenhistorically one of the main DBEs that we've dealt with, that has taken up a fair percentage withregards to the goal. But we only have probably three or four major traffic control companies andhaving one of them fall off and no longer DBE, I think it really adds the difficulty of trying toreach those percentages. Fencing is another one that we see quite a bit. So, fencers, we typicallysee some DBEs come through there. Environmental erosion control, BMP inspections, we see alittle bit there and so it's just not an extensive list as far as the work that actually pertains towhat we do. So, we do see a little bit of difficulty trying to find DBEs sometimes. And especially,it's a big state with regards to area, but small with regards to the amount of contractors thatactually work here. And so, I guess, I'm surprised every year that we're continuing to come closeto meeting our goals. And I think you're probably going to see a little bit of drop off now, the [alocal company] is no longer a DBE, but even big projects, we bid the $72 million job in Billings,not small by any stretch imagination. In fact, it was the largest MDT project ever let in the stateby more than double. And I want to say that maybe we had four or five DBEs on the list forquotes and it's not for lack of trying, we reach out and that's really just all you get as far as who'sactually qualified to do the work.” [#FG2]
3. Prime contractors’ preferences for working with certain subcontractors. Primecontractors described how they select and decide to hire subcontractors, and if they prefer to workwith certain subcontractors on projects.
Prime contractors described how they select and decide to hire subcontractors [#1, #11, #13, #2,#26, #27, #28, #29, #30, #33, #36, #7, #8]. Prime contractors shared the methods used to findsubcontractors and the factors considered when selecting a subcontractor. For example:
 The owner of a majority-owned construction company stated, “It's a very tight market. It's aclique-y market so we're all a little uncomfortable selecting a new company that we've neverworked before, because if they fail, it means we don't meet our budget. We take money out ofour pocket to finish their work. So, if they don't have the financial resources behind them or themanagement behind them, they very likely could fall back on us to finish their work. Of course,the state has to approve all subcontracts. So not only for us when we issue a subcontract, and thesubcontractor's got to have all these EEO policies and all this stuff in order as well. You just can'tissue. The Feds don't care, but the State of Montana reviews all that stuff and approvedsubcontracts. What I'm saying is, there's a lot of risk in this business. And us using a knownquantity is very important. So, it's really hard to convince us to use some new DBE that we haveno experience with. We'll ultimately give them a try on some low-risk project. But today a $72million project bid in Billings, we're a sub on that job. But I'll guarantee you, if you look at thosetwo subcontractors on that job, [the low bidder] picked all known quantities. There's not enoughmargins in this business to lose money on a sub.” [#1]
 The owner of a majority-owned professional services company stated, “I mean, we have nothingagainst startups because obviously everyone was one at one point in time in terms of your
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career or whatever you're doing, it's just that those are a little more tricky, so you got tounderstand a little bit more about them to make sure that, because they don't have muchexperience and sometimes the experience could have been bad, but at no fault to them or it canbe good. And so, you just have to make sure that you understand that their experience was bad,but it was because of something else that had nothing to do with them as a prime.” [#11]
 The owner of a majority-owned professional services firm stated, “We don't really sub anybodyunless we already knew them.” [#13]
 A representative of a majority-owned professional services firm stated, “I think in theengineering world, I mean, we'll be the prime consultant and our sub-consultants, you know,again, it's usually based off of the experience. We know that some firms maybe more expensive,but we know that they bring better experience or more experience. And so, their price usuallydoesn't matter; you'd usually work with somebody based on those relationships. When we hireda sub, so ultimately the liability will fall on us as the prime. So how we... like you're asking howwe manage the quality and stuff from the subs. Some of that's tricky. If it's out of ourwheelhouse, you know, we'll review and look at it as best we can, but we rely on theirprofessional licenses as well. There's times where we do have the capability in-house to do someof that stuff, but for whatever reason, maybe we didn't have the staff to do it at that time. And so,we'll sub something out, and a lot of times we'll try to have the qualified staff review it as well,just to do a double check on it, to make sure, you know, ‘Do you have any questions on it?’ Andso, if we have a qualified staff, we will have them look through it before we, I guess, ultimatelysubmit it under our name.” [#2]
 The owner of a majority-owned construction firm stated, “Just the way I might feel aboutsomebody and what they can do. I'll go talk to them, say for instance, it's some welding orsomething, go by and see the people, see if they actually want to work or not. Do they just wantto talk, or do they want to work?” [#26]
 A representative of a majority-owned professional services company stated, “If it's specializedwork that we don't know how to do or we don't feel like we would be able to do as good a job atit, we will sub that work out with somebody that's very qualified. Typically, a lot of the types ofwork we do, we've been doing for a lot of years, and we have relationships, and we know whocan do what, and who's good at what. We look at the project and say, ‘Oh, this would be a good fitfor this person. We worked with them before.’ So, we'll ask them for a proposal.” [#27]
 The woman owner of a DBE-certified professional services business stated, “I would say thatsometimes, there's only one company that does the work in Montana. And sometimes it'ssomebody that we've had a good working relationship with in the past. So, experience, and theirqualifications. We do high quality work and so we don't like to go with some of the nickel anddime operations.” [#28]
 A representative of a majority-owned professional services company stated, “Typically, if it's anMDT project or a Federal Highway's project, we will speak with the client and make sure thatthey are positive about them. We try to select them from past working relationships, maybe notwithin that group but within the company, or companies that already have a past history withthat particular project. So, I would say, our subcontractors are very much selected individuallyper project to find the one that brings the most to that particular project. We almost always havea history. We've used the same subcontractors for many, many, many, many years… Most of ourother subs, … when we first started using more of the native-owned ones, we spoke with the
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reservations and asked them who they wanted to see and if they had someone that they feltcomfortable with. So that's how we started those relationships with those firms. We did a hugefiber line, environmental document, and we used multiple firms across Northern Montana thathad ties to the individual reservations that we were working on. Then, once we build arelationship with them, then we tend to just use them again. If it was successful and we likethem, we just use them again and again and again, even if they're not necessarily tied tosomething specific to their cultural or whatever background.” [#29]
 A representative of a majority-owned professional services firm stated, “It varies, so it could berelationships. It could be ability to perform the work, having specialized skill sets and thenlooking for opportunities for future partnering relationships on future projects as well.” [#30]
 The owner of a majority-owned professional services firm stated, “Either people in our networkor people that are referred to our network. We care an awful lot about two things, their technicalexpertise and whether they're going to play nice with others. In other words, we have a cultureand some people fit in our culture and some people don't. It doesn't mean because somebodydoesn't fit in our culture, they're not a good person, it's just they're not going to be as effective.…. If we found a company that did good work and we needed to use their services and they did agood job, we would go back to them again and again and again. What we look for is quality, easeof working with them, affordability, and chemistry. If that works when the need comes up, we'llgo to somebody that we've worked with before. But generally, what we're looking for issomebody that can provide a specific service when the need arises. We would work with black,white, green, yellow, women, veteran... doesn't matter, we're open to everything.” [#33]
 A representative of a Native American-owned construction firm stated, “We just worked withthem all long enough that there's certain people you go to. Every once in a while, you put it outfor bid, but you try and keep it close-knit with the guys that you know are going to get the workdone in timely fashion and professional fashion and all that good stuff.” [#36]
 A representative of a majority-owned professional services company stated, “We have a bidprocess too. Drillers are very unique, there's very few drillers. There's usually one, maybe twodrilling companies that'll be willing to do what we're asking them to do. So, they have a, Iwouldn't say monopoly, but we just have a good working relationship where we'll ask them for aquote and mainly trying to have them fit us in their schedule. Now, if we go to Missoula or anyother town where it's more cost effective, if to look locally for drillers, we'll start there and thenget multiple bids on the drillers that we know of.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “The subcontractors thatwe hire, are ones that specialize in certain things that we just could not do. Like we had to dosome zip-lining, and one, we didn't even know how to do it. And so, we've been really fortunatebecause we found a company that, one, will go to a remote area, because most of our jobs areremote. They came, they did a good job. They came when they told us they were going to. We'vehad some good experience with it. But now our subcontractors, this might be the key, too, and Idon't know, a lot of our work is outside of Billings. It's outside of Yellowstone County. And whenyou get those, when you grow up in those rural areas, those people up there know how to work.And there is their bond. And when they say they're going to do something, they do it. Down herein Billings, it is becoming more pronounced that they will tell you what you want to hear.” [#8]
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Firms who work as prime contractors explained that they do not want to work with subcontractors
who are unreliable and consistently under-perform. Preferred subs usually have a long-standingrelationship with the prime and are responsive to the needs of the project [#1, #16, #18, #2, #25,#26, #28, #29, #30, #35, #5]. For example:
 The owner of a majority-owned construction company stated, “So we normally don't... I mean,we get involved in it a little bit when there's issues or problems. I got a job going on right nowand I don't think they're a minority, but their work has been just... Fencing has been horrible,I've got to go back and do stuff, it's been going on for two years now and it gets a little bit oldafter a while. But the chances of us probably using him again on a project are not real high. Butwhat makes a difference for me, for the subcontractors I have a good relationship with. Thoseare the ones that I know. The ones that I have a good relationship with, that I call up and we canwork through together issues together over the phone or whatever happens on a project. If weneed something they're going to tell me, ‘Yeah, I can be there.’ And if they can't, they're going totell me no, but they're going to try anyway. The ones that I don't have the good relationship withare the ones who are getting out of the job and maybe didn't spend the time upfront tounderstand what they were getting into and are going to complain and ask for- Don't reallyknow the job that well, and aren't going to say, ‘Well, I need a [loan]. I need more money.’ Oreverything's a struggle to get them to do something. These jobs can be complicated and difficultenough dealing with the state at times that I don't want to have the additional heartache andheadache of a bad subcontractor. So, if I have a subcontractor that I know I work well with, that Iknow it's going to go the extra mile and be agreeable and work together on issues versussomebody who I know is going to be a little bit more hardheaded and maybe not put in the effortupfront, and there could be issues there. I'm going to take the guy that's going to make life easierevery time. Accountability. Accountability to their work. [Not] trying to nail it on somebody elsecontinuously if there's problems.” [#1]
 The Native American owner of a DBE-certified construction company stated, “A couple ofsubcontractors we've had in the past just didn't perform. We had to remove them from the job,because we didn't want to get into a time situation where we were being penalized for runningovertime. Right off the bat, be really open and honest with them, and what you were expecting ofthem. And having them be the same way with you, so that you understand, basically, whatthey're telling you about being experienced is exact. And then, we also check on their pastexperience. We try to find somebody that they've worked for, and find out how they perform forthem, and if they had any problems, et cetera. The key to getting a good one is to be really openwith them, but also be real blunt with them, about what you expect from them.” [#16]
 The owner of a majority-owned construction firm stated, “We need to get to know. So, on ourprojects, just because you send a lower quote than your competitors doesn't guarantee you thatwe will choose you as a subcontractor. So, it's that relationship with contractors. I think theContractors Association, it doesn't cost the sub very much to belong to that organization. I think$500 a year and take the time and get to know these general contractors. I know it as asubcontractor. Getting to know the general contractors it provided me a lot of in roads that Iknow on the one project, we were actually about 3 or 4% more than our local competitor, andthe GC picked us because they'd had a 10-year relationship with us in the ContractorsAssociation. So that gave them more of a comfortable feeling when dealing with us as asubcontractor. You know who these guys are. They've been around for a long time. So, the
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relationship with the general contractors is the biggest thing a sub can do. And I think it has tobe more than phone calls and emails.” [#18]
 A representative of a majority-owned professional services firm stated, “We'd had issues fromtime to time of them meeting the schedule. I wouldn't say which turned us not performing, Isuppose, but the quality of it was there, just the schedule... They're on a different timeframe thanwe were. And how I dealt with it, I guess, is just wide communication, like back and forth, andtalking about why the deadlines and that this is a hard deadline. And I mean, the reality is ifsomebody keeps missing deadlines, they know that they may not give it another shot. I mean, itmay be hard for them to get another shot with us. And so, in generally they try to hit thedeadlines, and I've told them like, ‘If you can't get those deadlines, you know, let me know early,not the day they're due.’ I'd say whether it's a DBE or not DBE, if they're demanding and notwanting to work with you, saying, ‘This is the way it's done. This is why I'm going to do it,’instead of working together as a team, that's one of the big turnoffs for me for rehiring a sub, is,‘It's my way or the highway,’ when ultimately, we're the prime, not them. And so, as a prime, Idon't like saying that either. I like to say, ‘Let's work together.’ So, when they're not willing toreally understand our side and work with us for certain things, that would turn me off. Just poorcommunication skills a lot of times leads to just a breakdown of those relationships. And itseems to trickle into maybe missing deadlines and the quality of work kind of declines. Andagain, that's any separate sub, it's not specific to just DBE or not. Like an example, I'd want towork for insurance, and they said, ‘Nope,’ but you know, a smaller one said, ‘Nope, I've neverseen it done that way. I'm not doing that for you,’ whereas all the larger or other subs we workwith are like, ‘Yeah. Okay,’ because this is how it's done. And so, they understood it, but a smallerone just hadn't worked at seeing that type of thing go for larger projects. And so, they said, ‘No,I'm not doing it.’ The flexibility, and ultimately, it came down to cost. It was a $250 thing theyhad to do, like, ‘Put it on your contract.’ And they just said no. And so, I really... kind of threw areal hiccup in it when they had just absolutely just flat out, said, ‘No, I'm not doing this thing foryou,’ when some of the other ones that are easier to work with and they’ll say, ‘Okay.’ And if it'ssomething that's not normal, they can ask a question, but they'll, typically... You know, there's areason why we're asking them to do something, like, ‘Oh, okay. If it's a couple hundred bucks,whatever, throw in it the contract.’ We typically go back to the same firms a lot of times, not onlybased on the past relationships, but just knowing that they understand the expectation is thatthey know what is going to be required of them.” [#2]
 The owner of a woman-owned construction business stated, “I use word of mouth because justhiring somebody that's looking for a job that ... I learned very early on that doesn't work outreally well because a lot of times they're ... I want somebody that has a reputation for good work.So, I go word of mouth and I'll know somebody. We use subs that we've known for a while thathave worked with us here and there. And also, when we need someone new, like I said, it's wordof mouth.” [#25]
 The owner of a majority-owned construction firm stated, “[I like working with primes when]they're good at what they do.” [#26]
 The woman owner of a DBE-certified professional services business stated, “It's just, if they dogood work, then it's great. If they don't do good work, I don't want to be involved with them.”[#28]
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 A representative of a majority-owned professional services company stated, “I would say we'vehad some suppliers more than subs that we probably try hard not to work with. Our subs ... I'mtrying to think of any sub we don't want to work with yet. We have ones that are a little moredifficult that we'll only use if we have to. I mean, if they're the right sub for that project, we'll stilluse them, but if there's another sub that's a little easier for us, we'll use the easier sub.” [#29]
 A representative of a majority-owned professional services firm stated, “It's relationships, it'sthe trust. The work that we do is about delivering high quality products. And so, we want tomake sure that our teaming partners are also having the same expectations of delivering highquality work.” [#30]
 A representative of a majority-owned professional services firm stated, “[We prefer workingwith primes when] we know they can produce a quality product.” [#35]
4. Subcontractors’ experiences with obtaining work. Interviewees who worked assubcontractors had varying methods of marketing to prime contractors and obtaining work fromprime contractors. Some interviewees explained that there are primes they would not work with.
Three subcontractors discussed how they find primes to do work with [#11, #12, #3]. For example:
 The owner of a majority-owned professional services company stated, “Our reputation precedesus. That's how it is. I was at the university for a long time, and then we left. And so, the numberthat would call me to ask about something, that's how a lot of our work is done and dealing... Thesubs, the primes call us.” [#11]
 The owner of a majority-owned construction company stated, “Usually they contact us, and welook at the job and say, yay or nay can we do that? They can't quite figure out how to do it orsomething.” [#12]
 The Native American woman owner of a DBE-certified professional services firm stated, “Okay,so to get projects now, for the highway department, if it's in my area, and I know that that'swhere I want to work, then I have a couple contractors or primes. That if they get the job, then Ican go directly to them, or they to me. I have a couple primes that, they know my work, so if theyget a project, they call me in advance and say, ‘We're looking at this project. Would you be a subfor us?’ That's the only way that I know.” [#3]
Eight subcontractors reported that they are often contacted directly by primes because of their
specialization, their certification status, or because of they are known in the industry [#14, #15, #3,#35, #4, #7, #8, #FG1]. For example:
 The owner of a majority-owned professional services company stated, “A lot of times, we'll getcalled by the contractors who notify us that they're putting in a bid for a particular amount ofwork and ask us to provide them numbers for testing or inspection services. I'll reach out tothem, and they will reach out to us. So, if there's somebody new coming into the area, they prettyquickly, through word of mouth, find out who they are, who the quality control testing firms are.I think they inquire through Federal Highway Administration too, because I will have workedwith some of their engineers in the field for a long time and I think they inquire among them.”[#14]
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 The woman owner of a DBE-certified professional services company stated, “I don't know thatwe really go out and market to primes. They tend to call us because we're on the DBE list, to behonest with you.” [#15]
 The Native American woman owner of a DBE-certified professional services firm stated, “If [it’s]on the reservation because that's my expertise and there's nobody else. It's very difficult. I mean,it's not like they can hire somebody themselves. This, [my company] on the reservation is aniche.” [#3]
 A representative of a majority-owned professional services firm stated, “Typically, people reachout to us.” [#35]
 A representative of a DBE-certified construction company stated, “I know we have certainsituations where a prime will call and say, ‘Hey, we're looking at this job. Have you seen it yet?Would you be interested in giving us a quote on the asphalt or on the chipping,’ or things likethat. And we'll take a look at those as well. I think it works both ways, depending on therelationship with the prime.” [#4]
 A representative of a majority-owned professional services company stated, “I had no previousexperience in this industry when I took the job here. So, I am a civil engineer, so I did get some ofthis, but it was kind of eye opening to the whole side of the construction element that I was notaware of but RFPs, we use plans exchange, so just like the contractors use. So, we see anythingbidding in the state or in the local [area], things that we're interested in or could possiblypropose on contractors, usually contractors that they are going to seek a project that it needssome third-party testing. They'll reach out to us and ask, ‘Hey, could you look at this and send ussome materials testing proposal?’ And now look at it and see if we can help them in any way,shape or form and get it to them before their bid date. So, our things that we provide are so nichethat we do work for these preferred companies, like you had said, a lot of these federal militaryjobs. They have half of their jobs or what you... Minority-owned, what are they, 9(a) [8(a)]? Ican't remember what the federal or the military term is, but they have a certain list that youhave to use these minority-owned and stuff. We still provide services to them because onceagain, we're Army Corps accredited. So, we're so specialized that it would be very hard to findminority-owned, small business Army Corps accredited in the state of Montana. And that couldbe true elsewhere in the country. it's either yes, through personal contacts work with thempreviously, or the other thing is once again we offer very specialized services that are necessaryfor Army Corps, FAA… going back to the accreditation, our lab is acknowledged.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “And I do get thosenotifications, but a lot of like, we are set up with builders exchange and they do projects that arefederal, city, county, private jobs that are actually out like for an open bid. And they do a lot ofdifferent states. I'll get stuff for the Dakotas, Montana, Wyoming. I don't think Idaho's in there.So, I just haven't gotten into eMACS much or look to see if I'm getting all the stuff, because it'sjust too big. They usually look for us for DBE. So, I get a lot of emails from individual people orindividual companies looking for a DBE company. But usually, I'm so busy bidding on jobs thatwe can general ourselves. I kind of ignore those unless I have time.” [#8]
 A representative of a DBE- and MBE-certified professional services company stated, “Why wouldthey give away work to somebody else when they can do the work in house? We've tried toapproach firms that don't maybe do the structural side, that maybe they're more of the civilpiece and we can reciprocate in that way, and I'm new to this whole game.” [#FG1]
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Ten interviewees said that they get much of their work through prior relationships with or past
work performed for primes. They emphasized the important role building positive professionalrelationships plays in securing work [#2, #26, #27, #28, #29, #30, #4, #5, #7, #PT2]. For example:
 A representative of a majority-owned professional services firm stated, “Past experience withthem or word of mouth from somebody that knows them or has worked with them in the past.That seems to be the most common I would probably say that, I mean, they can do their researchon the different firms that they would like to team with and then try to set up, say a lunchmeeting or whatever breakfast or whatever, something just to start building that relationshipand just kind of checking in with those people and start building that relationship. So, they showthem what you've done and type thing. We've done lunch meetings, breakfast meetings. We'veeven had some firms come here and give like a short presentation to say, ‘These are the serviceswe offer.’ It's mostly relationships and us just reaching out. If we see something like, ‘You knowwhat? I don't think we could be the prime on this and win it,’ because I don't know if we have theexperience for the whole project, but we do provide this thing that this other firm may not. So,we'll reach out to the firms. And typically, a lot of times it's one of the ones we've built arelationship with in the past or have word of mouth. But we'll just reach out to them and be like,‘Hey... interested in teaming with us?’, say if an RFP came out, we can identify that perhaps ourqualifications would not stand alone to win the project, but we know that maybe another firmthat we worked with could, and so we may approach them and say, ‘Would you guys like toprime this and we'll offer these services as a sub-consultant?’” [#2]
 The owner of a majority-owned construction firm stated, “Just know who the people are thathave the bigger jobs. They'll come from other sign companies usually, but not always.” [#26]
 A representative of a majority-owned professional services company stated, “We just haverelationships with certain companies that we work with a lot. I wouldn't call it marketing tothem, it's just maintaining a relationship. It's just based on who we've worked with in the past orask somebody we have worked with in the past if you know somebody that could do this or justlearning about it that way.” [#27]
 The woman owner of a DBE-certified professional services business stated, “Relationship withthe prime, through work and word of mouth in people we've known before, and companieswe've been at and then people go other to other companies and still use us, that sort of thing.”[#28]
 A representative of a majority-owned professional services company stated, “So most of thoseare through architectural firms, and so those are ... we market to those architectural firms, buildrelationships, like I mentioned before. We have a lot of personal relationships. Obviously, we'reso small and we live in the communities we work in, and so a lot of those relationships are builtthat way.” [#29]
 A representative of a majority-owned professional services firm stated, “Similar to how we findsubcontractors. We'll reach out through conferences, through industry events, usingrelationships and try to be as much out in front of the project prior to it coming out for biddingto develop those relationships and have an opportunity to be on a prime team for that.” [#30]
 A representative of a DBE-certified construction company stated, “You have to build thatrelationship. Once you've built, I mean, it's kind of hard for me to go, hey, how should you handlethis as, we've been around for 30 years, 32 years. We have relationships with my two estimators
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have a list of contacts for virtually every contractor in the area. Probably in the entire state. Andso, they could call up and say, ‘Hey, I saw you on the bid list for this job. Are you interested insubbing this out?’ Or that contact will call them and say, ‘Hey, we're going to bid this job. Youwant to work with us again?’ Those relationships take time, though. I think as a new one guy, Ithink you definitely have to be proactive. I think you have to, ‘Hey, I'm looking to do some subwork for you. You got anything that's coming up that I could send you a number on? Trying toget my foot in the door.’” [#4]
 A representative of a majority-owned professional services firm stated, “I get people, hey wouldyou be willing to provide these services for us here or there.” [#5]
 A representative of a majority-owned professional services company stated, “For instance, our[city] office started doing a lot of work locally with [company], and then they expanded itbecause [company] got big and they started growing, but they had a wonderful relationship withthe [city] office and then they expanded it. So, how they do that, it'd be the local guy doing areally good PR and provide a good enough service. It's either through personal contacts, [our]work with them previously, or the other thing is once again we offer very specialized servicesthat are necessary for Army Corps, FAA… going back to the accreditation, our lab isacknowledged.” [#7]
 A representative from a respondent at a public meeting stated, “Some subcontractors they'll getlike proud I guess, and say, ‘you know, well, they've had me for 10 years, so I'm just going tokeep creeping up my prices’. How do you go into a company and say, hey, have you shoppedlately and without, I don't know, maybe burning some bridges or something? And so that'sprobably my hardest part.” [#PT2]
Ten business owners reported that they actively research upcoming projects and market to prime
contractors. Those businesses reported that they research upcoming projects and sometimes identifyprime contractors using online and other resources. Some firms then contact the prime contractordirectly to discuss their services [#14, #23, #24, #26, #29, #30, #35, #4, #6, #FG1]. For example:
 The owner of a majority-owned professional services company stated, “If there's a project thatI'm interested in at the Federal Highway level, I can actually put my name on that project ontheir website that I'm an interested vendor. And so, I give them my contact information and theycan get a hold of me directly through that process. If I see through the Plans Exchange somebodyor a project that I'm interested in, I will just cold call contractors and say, ‘Hey, are youinterested in putting in numbers on this project? And if so, would you like me to provide you anumber?’” [#14]
 The owner of a WBE- and DBE-certified professional services company stated, “Just the same asanything else. Just try to get myself in front of someone who might have a project that madesense to work together on. Usually, I just get to know the company if they do the kind of workthat I'm looking to do. And it usually takes a personal contact. I've never been able tosuccessfully cold call anyone.” [#23]
 The woman owner of a majority-owned construction firm stated, “Just put your name out to allthe generals.” [#24]
 The owner of a majority-owned construction firm stated, “I'd market it to whoever.” [#26]
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 A representative of a majority-owned professional services company stated, “We're alwaysconstantly monitoring who's getting jobs and who's been on jobs, and so you identifyarchitecture firms that are getting work and then reaching out to those firms.” [#29]
 A representative of a majority-owned professional services firm stated, “Similar to how we findsubcontractors. We'll reach out through conferences, through industry events, usingrelationships and try to be as much out in front of the project prior to it coming out for biddingto develop those relationships and have an opportunity to be on a prime team for that. Attendconferences, try to find opportunities to meet individuals, find opportunities to present atconferences. So, they get to know our firm better. Attend industry events and a lot of times wecould work on projects for the same client we share experiences and then discuss the ways thatwe can team to make things even better. Usually, it's just phone calls or word of mouth to findout who's actually going to be bidding on it. And if they plan to go after it as prime, and if there'sopportunities there. To my knowledge, there's not a list of contractors that we would be going,and this is particular to design contracts with that we work on that, that we would know exactlywho's going to be submitting on those contracts.” [#30]
 A representative of a DBE-certified construction company stated, “I think a lot depends on therelationship that we have with that particular prime. There are certain contracts that we will seethat there's certain amount of work that we're interested in, and we'll send it off to the list ofbidders. There's a list of bidders that, my understanding is that they've applied for a bid packetas a prime. And so, once they've applied for a bid packet, they go on, or once they've accessed theplans, they become part of the bid sheet. We'll go down the list of bidders on a bid sheet andsend [quotes] to these particular ones or everybody, depending on the, there are certaincontractors that we've worked with in the past and worked well with. There are othercontractors we've worked with in the past and things have not gone as smoothly. Or we knowthat they tend to, I'm going back to the bid shopping, they tend to go with subcontractor X forgeographical reasons, or they've got a strong relationship with that particular subcontractor.And so, we generally won't send a quote to that particular prime because we know that they'regoing to basically bid shop at that point.” [#4]
 The owner of a majority-owned construction company stated, “We know most of the players inthe thing. Before, I guess, when we first started, it was really going shaking hands and calling...people used to... When we started, the electronic stuff wasn't there, so you got to actuallyphysically hand your quote to the prime contractors, and that meant you got to meet them andyou got to... like I said, that's a little harder now. Now I guess you could call them or whatever,and we still do some of that calling, especially... which doesn't happen very often, but some ofthese bigger jobs now, with these out of state firms coming to bid these $70 million jobs, we'recalling trying to talk to people and telling them what our qualifications are, and kind of sellingourself on them that we can do the work and we'd love to work with you. I guess that's how wemarket ourselves to the people we don't know now, which we're seeing more of it, I guess.” [#6]
 A representative of a DBE- and MBE-certified professional services company stated, “We just doa lot of research, and we can go onto the MDT website. We know that it takes time. You got tobuild a relationship. There's another firm up in Helena that he reached out to that has done quitea bit of work. And I think they're more of a civil firm, but it's just really researching. We just bitthe bullet and went out and got some RFPs. It's more of a government, but it does local agency.Pre-work, what's coming up, where's the funding coming? And so, we're doing a lot of research
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in that regard, trying to maybe pinpoint jobs we want to go for in a year, try to build arelationship with a firm so that ... But it is hard. It's hard to break in.” [#FG1]
5. Subcontractors’ preferences to work with certain prime contractors. Business ownerswhose firms typically work as subcontractors discussed whether they preferred working with certainprime contractors.
Nine business owners and managers indicated that they prefer to work with prime contractors who
are good business partners and pay promptly [#2, #22, #28, #29, #30, #4, #5, #6, #7]. Examples oftheir comments included:
 A representative of a majority-owned professional services firm stated, “We keep on falling backto this relationship building and past performance. But yeah, obviously, if we work with a primeand, and that relationship maybe turned sour or the work agreement did not pan out as it shouldhave, then you know, we'll generally be hesitant to sub with them again.” [#2]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Ireally try to make sure I know who I'm working with, and they understand who we are before Iget into that. I try not to get us into a situation where those not getting paid comes up. It doeshappen, but I really try to be careful of how much exposure I have, especially the people I don'tknow. I've been at this for quite a few years, and so I've built a kind of a Rolodex of folks that arein the industry that I trust, that I know, and that have a similar mindset that I do, and so I try tostay, kind of limit the pool of partners to the folks I know. If it's somebody who I don't know,then it takes me about two or three steps to figure out whether I want to do business with them.And that's one of the factors. I mean, they'll lie. You got to try and read between the lines … [Forexample at] the tribal Councilman steak dinner at the big conferences. The big guys that justwant to use the tribes because they don't think they're very smart by all our councilmen. Theyget to drink and eat like kings for a week. So, and those type of companies, I'm not a huge fan of.”[#22]
 The woman owner of a DBE-certified professional services business stated, “The next thing isquality of work first, and then because I like them or they like us, or we are easy to work with.Good working relationship.” [#28]
 A representative of a majority-owned professional services company stated, “For an example,there's a developer in Helena that has a huge history of suing people. We've been indirectly suedby them when they sued the county, or the state, they've listed us before, and we won't haveanything to do with them.” [#29]
 A representative of a majority-owned professional services firm stated, “They treat us and ourstaff fairly, they have a mutual respect, treat us basically like they would treat their ownemployees and try to make the project as successful as possible for everybody involved,including us.” [#30]
 A representative of a DBE-certified construction company stated, “We got into a dispute with aprime over a change order that ended up not getting resolved favorably for us, with regard tothere was a change order and it had been supposedly approved and it didn't get approved andwe're not going to pay you for that particular amount of work that we did. And generally, whathappens in situations like that, at least in our company, is we just, depending on the situation,
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but in that particular situation, we finished out the project... Well, the project was alreadyfinished before the squabble began and we've just opted not to work with that contractor in thefuture. Most of the people that we work with on a regular basis, we work with, we're prettyhappy with and we've built a good rapport or relationship with them, so we don't have too muchtrouble with them. I mean, some of them, we've worked with them for so long that it's ahandshake agreement. They come do this work for me. I'll write up the contract, but here's thehandshake agreement so we can get started on it. And that is what it is.” [#4]
 A representative of a majority-owned professional services firm stated, “Some of our contractorsI don't generally deal with them. I know there's a couple we just won't work for. They've burnedus. We trust everybody until they burn us. I've subcontracted to another firm here and I have aninvoice outstanding from October of last year. Am I going to jump up and down and run to betheir sub again? Probably not.” [#5]
 The owner of a majority-owned construction company stated, “I shouldn't say we would neverwork with, but there's some we're hesitant to work with sometimes, I guess. Just with some ofthe dealings in the past. Most of that is not... most of it is like poor planning and poorcommunication and changing. Some of it's been a payment issue, but not much. We still workwith almost everybody. But we prefer to work with some others, sometimes.” [#6]
 A representative of a majority-owned professional services company stated, “Usually we workfor a contractor for two years and we say, ‘Ah, we're over them.’ And then it's water under thebridge. But once again, go back, you contractors, they do have a short-term memory, but if we'reslowing them down costing them more money. They're going to... They'll, they can be mad,whatever, but we're here to provide services. We're not going to try not to hold grudges or, but ifit is historically bad, we will not work for some individuals, but yes, we have some on ourblacklist here so just... But that's usually because they did something to, we didn't think was fairor we didn't want to deal with that anymore.” [#7]
Subcontractors discussed the effect working in the public or private sector has on their decision or
ability to work with certain primes [#2, #24, #29, #30, #4]. For example:
 A representative of a majority-owned professional services firm stated, “I really haven't seen itcrossover much like that. I mean, the only situation I can think of is that we are an engineer forour public sector and people that are on the board area for that public sector, their son has hiredme on the private sector just because like their parents said, ‘Hey, you know, they're good towork with.’ And so, it's not really the same, but it's word of mouth type of thing that private andpublic do talk.” [#2]
 The woman owner of a majority-owned construction firm stated, “No, I don't really think itdiffers [between sectors].” [#24]
 A representative of a majority-owned professional services company stated, “The private, I thinkI said this before a little bit, is often more driven by money. They'll use a sub that maybe isn'tgreat quality, but they don't really care on a lot of stuff. I would not say that on our structural,because we have a structural group, and, of course, they will pay a little bit more to get reallygood quality, probably because of the liability.” [#29]
 A representative of a majority-owned professional services firm stated, “It's the trust. Knowingthat we can work together and deliver high quality work.” [#30]
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 A representative of a DBE-certified construction company stated, “We generally work with acertain group of them, at least on private stuff. Public sector, you're kind of at the mercy ofwhoever. If you don't want to work with that particular contractor, then you don't bid to thatparticular contractor and hopefully they don't get the job.” [#4]
E. Public Agency WorkInterviewees discussed their experiences attempting to get work and working for public agencies.Section E presents their comments on the following topics:1. Working with public agencies in Montana;2. Barriers to working with public agencies in Montana; and3. MDT’s bidding and contracting processes.
1. Working with public agencies in Montana. Interviewees spoke about their experiences withpublic agencies in Montana.
Forty-two business owners described their experiences working with or attempting to get work
with MDT specifically [#1, #11, #12, #13, #14, #15, #16, #17, #18, #2, #22, #25, #26, #27, #28, #29,#3, #30, #32, #36, #4, #5, #6, #8, #AV, #PT1, #FG2]. For example:
 The owner of a majority-owned construction company stated, “The State of Montana, somehowwith the State of Montana, you get on your list, and they send you the invitation to bid once amonth or every other week. Everything's on their website. It's very easy to bid with the State ofMontana.” [#1]
 The owner of a majority-owned professional services company stated, “I kind of like thatbecause then your world is down to three, or four, depending upon whatever it is. The problemwith that, some of the pre-qualifiers, the window to get on a prequalifying list maybe, if youdon't get it in now, you have to wait seven years or five years before list comes back up again.That's the only problem with some of that, but we figured out how to play that game. Well, it'slike any person coming out of school or starting in a business, they want to have so many yearsof experience. Well, how do I get that if I can't get... It's that same thing. We don't have thatproblem, but I understand it with other people quite a bit. And so, how do I break into this?We're already broken in. ... So, it's much simpler for us. … They're [pre-bid meetings] helpful. It'sthe ability to ask questions, but there's also a game being played by the consultants at those prebidding. So, you got to... No one wants to say anything because they don't want to tip their handin any way, shape, or form. And I get it. I understand it just kind of... But they're helpful from thestandpoint, I go there, and I don't care about that stuff. I just want to ask questions that I need tohave answered in order to do the work. That's all I care about.” [#11]
 The owner of a majority-owned construction company stated, “I've gone into eMACS and triedsign up with stuff there. … So, and I've gone in there and I've looked at stuff and I get confusedwith it definitely. And then it's like, in order to even see what the project consists of, you have tosay, yes, I'm going to bid on it. And then you look at it and it's like, it's in Missoula or it's [acrossthe state] and it's like, yeah, we can't go over there, you know? Then you have to say, nope I'mnot bidding on it because it's too far away or whatever. So, I think that's funny that you have tosay, yes, I'm going to bid on it and then you're not, and you have to change your mind so to
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speak. The one with eMACS like it opens the door but on the other side of the door, it's sooverwhelming and it takes so much time that I don't have enough time to commit to it because Ihave all these other things that I have to work on.” [#12]
 The owner of a majority-owned professional services company stated, “We are part of theMontana or the Flathead Valley Plans Exchange, which lists projects that are upcomingthroughout the state. And actually, they list projects in Idaho and Wyoming, too. So, I get thatweekly and I go through there and look at the projects that are upcoming and see whether or notthere is any work in our area.” [#14]
 The Native American owner of a DBE-certified construction company stated, “We monitor theirwebsites and all the solicitations, and when they're coming out, et cetera. They're all prettyconsistent about doing it, in both the state and the federal, so you just get on their websites and,yeah, it's pretty easy to pick them up.” [#16]
 A representative of a majority-owned professional services firm stated, “I guess the online stufffor us is mostly just digital type of submissions. It's not really bidding per se. It's more justsubmissions online stuff, which is not... I don't feel like it's a hard thing to do. I actually think it'seasier. It's pretty similar [to other states] They seem to be ahead of a few other states. I knowNorth Dakota still requires all wet signatures. They don't do any electronic signatures yet. So, itis a little bit easier in that regard.” [#2]
 A representative of a Native American-owned SBE-certified professional services firm stated,“The contracts of the state and some of the stuff that they let for companies to bid on through thestate. I've noticed that those... There hasn't been a whole lot of them.” [#22]
 The owner of a woman-owned construction business stated, “Even learning how to access it, yesI tried to navigate the website and I really just couldn't really figure out exactly what I needed todo. And the biggest thing I think I had problems with, if I remember right, was bidding because Ijust really didn't know how to bid it without ... I felt like I didn't know enough about what theywere requested to know how to bid it. Specifically, about exactly how many hours it is going totake to get this kind of work done and things like that. Just unfamiliar. So, it was hard to breakthrough. Department of Transportation is, I think, the only one I've actually tried to do here, andit was not easy. It's online and I just couldn't figure out exactly what I needed to do.” [#25]
 The owner of a majority-owned construction firm stated, “They don't seem to be putting out anyinformation to any of the potential contractors as myself. It's still kind of a mystery to get thesebids. I know some of them are online. Some of the stuff, the bigger jobs involve interstatehighways, and this type of thing, may be part of a bigger federal bid. That kind of thing. So, theyneed such and such amount signs, and they have to be government specifications, that's not a bigproblem. Most of that stuff is they furnish blueprints and things that make it... It's easy tounderstand what they want, but a lot of times, I feel like they're paying too much money for stuff.It's overdone.” [#26]
 A representative of a majority-owned professional services company stated, “Typically, we havea clipping service and we typically, I guess I don't know what I don't know, but I believe that wefind out about the RFPs if they're available public on public information. I believe we getnotifications by email of when things are going to come out.” [#27]
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 The woman owner of a DBE-certified professional services business stated, “I think MDT doesreal well with all their lists and their transportation program planning. And you can see what'scoming up.” [#28]
 A representative of a majority-owned professional services company stated, “The MDT will giveus the information if we asked for it. MDT is just because it's all posted and we're very used to it,more than anything, I'd say.” [#29]
 A representative of a majority-owned professional services firm stated, “So primarily with theMontana Department of Transportation, we haven't done any work with their airports yet, butotherwise just attempting to get work has been good. Usually have awareness of projects thatthey intend to go out to consultants such as their selves and have the ability to talk to people, tofind out more information about the project.” [#30]
 The Native American woman owner of a DBE-certified professional services firm stated, “Since2012, when the oil companies left, which is, that's the people that I knew. That's what I workedwith, all the oil companies. … When the oil companies left the reservation in 2012, I could notjump in with the big boys, you might say, in the Highway Department, or any of that. It just didn'tshift. That's the way it worked. It's different. People say, when I first went to work for theHighway Department, they asked me for a quote. This is on the [current company] side. Theyasked me to give them what it costs me to do this job. I said I did all the financing, and I did allthe everything. They said, ‘You can't do that.’ I said, ‘Excuse me?’ They said, ‘No, you have to havea project manager, and you have to have financing people.’ I said, ‘I don't. I have to do thatmyself.’ They couldn't grasp it. Now I have to say, she was the right of way director for the GreatFalls area. Absolutely a fantastic woman, that really put it together for companies like mine.Because we're not big engineering companies, but we fit in engineering. It's a hard place for theright of way companies to get anything, because you can't just say, ‘Okay, I do this.’ You have tofind out who the engineer is. That engineer has to want to hire you to do his right of ways. It's areal hard place to go. She really has instrumented the highway projects for the land consulting,and done a very good job, I have to say. Because now that I don't have as many workers, I'm stillthe person that knows the best way to do the right of ways here. Now the prime contractorsknow that that's my expertise. So, she has made it easy for me to fit in with a prime. I don't knowhow to say that, but there is a process now for the right of way people. There is not that in theconstruction. … MDT has been I would say majorly consistent. As long as the projects are on thereservation then I'm probably the best qualified to do it. So, I have that. Off the reservation, notso much. I don't think I even have any projects off the reservation. You know, I have to say thatbecause I have a person in MDT that actually when she came to MDT and became the right ofway director or whatever, the right of way person is. She's right under the director, the guy. So,she actually hired me, and I never could get in with MDT before that. And I tried for years.Probably 20 years, because let's say she worked there for almost 30 years for the highwaydepartment now. So, showed me how to do all the paperwork to get the prequalification.Because I already have the... I had everything; I just didn't know how to present it. And she wasvery instrumental in helping me get all that done. Otherwise, I probably would never have got ahighway job. Thank God for the MDT person that worked with me. She actually really... sheliterally streamlined MDT to work with DBEs. Before that, it didn't happen … I have worked withMDT for 30 years now. I have a very good relationship. Like I said, the MDT rules, or whateveryou want to call it, process, so that it works very well. … I did think that airport one was harder.Then I just thought, ‘Well maybe it's just because I didn't understand.’ Because I was still new to
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the business. … MDT now has a different process for the jobs that I do when I'm not at theengineering company. So, they have made it easier. Well, the best process by far is MDT, andworking with subs and primes. It was almost, they don't really pair you up. But I think they makeit easier for you to be seen. That's the best way I can explain it. … For MDT, it wasn't hard for meto do their requirements. It was quite straightforward, what they needed. All I had to do was dothe process. I sent it in, it got approved, and they paid me. That was originally when I was aprime. Now that I'm a sub, I can do the same, once you get your engineering company tounderstand that you are a small business, and you can't wait for ... For instance, I can send awhole packet, a parcel. I could send it to my prime, and they're busy, and they don't get to it for aday, or a week, or whatever, because they don't care if they get paid for it right away. But in theirpaper, in their contract, they want to say, ‘We pay you 30 days after we get paid.’ That does notwork for me, and I don't work for anybody if that's their requirement. My thing is, ‘I get you theproject, and it is approvable. Then I will wait 30 days for you to pay me. I don't care when youget paid.’ The only reason I can do that, is because I have been doing it for [many] years. Noteverybody could do that.” [#3]
 A representative of a majority-owned professional services firm stated, “The RFP responses withMDT tend to take more time than other states. They put out some pretty detailed, especially inthe alternate contracting, the design build, and that type of thing. The effort to put into aproposal for MDT design build is far more than the other states.” [#5]
 The owner of a majority-owned construction company stated, “They are pretty good aboutputting that out. They have an updated, or a future projects schedule, which kind of goes out six,seven, eight, nine months sometimes, with dates and bid lettings which projects might be going.If it doesn't tell you all that's involved in them, it kind of tells you what it might be, like a mill andoverlay, or a bridge job. Then it also has, then usually a lot of these jobs, like three or fourmonths before they bid, they'll come out preliminary plans, so you can actually go in and look atthe preliminary plan, so you at least know what kind of job is coming up at those certain times.All that on their website is very, it's good, and same with the Federal Highway Administration,they put them out well in advance, so you have a pretty good idea of what's coming. Honestly,some of the bigger prime contractors, now, they have been... we've been getting emails monthsin advance. We're looking at, ‘Here's the jobs on the list we're looking at. If you're interested,click yes,’ whatever. We're kind of getting double hit, but as far as the MDT stuff, we're on top ofthat.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “Like does MDT only dohighways? I mean, what... don't... do they do parking lots?” [#8]
 A representative from a majority-owned professional services company stated, “I think there area lot of opportunities out there. I would like it if MDT decided to hire outside firms instead ofdoing things themselves. When shovel ready jobs were ready, I approached MDT to do all oftheir bridges and evaluations. Instead of hiring companies, they bought all the equipment andwanted me to train their personnel.” [#AV238]
 A representative from a Native American woman-owned professional services company stated,“I'm probably going to open up a shop, because I'm just mobile right now, but I can't findanything to rent right now, it's crazy. A lot of times I don't know who to get ahold of forquestions, and when they do new stuff, they don't make sure everyone knows about it. Like,when they changed the chain of custody, I didn't know until 30 days before.” [#AV268]
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 A representative from a majority-owned professional services company stated, “Can’t win a bidcan’t get any experience with MDT. We bid on jobs, we don't get the job goes to out of statescontractors or consultants, not MDT contractors.” [#AV282]
 A representative from a majority-owned professional services company stated, “Sometime, itseems difficult to get MDT work if you have not been working with them for several years.”[#AV305]
 A representative from a majority-owned construction company stated, “Communications withsmaller business; we don't hear about the projects, or I am not smart enough to find theprojects.” [#AV38]
 A representative from a majority-owned professional services firm stated, “We do set up adebrief meeting after every proposal we don't get to figure out why. And obviously, sometimesit's something, and we missed in the thing. I'm not going to say we're perfect or great, or theyshould always select us. But a lot of times, it's truly, well, they just have more people, they've hadmore experience, and they've had with this exact thing. And so, it's more just the, well, it's prettytough to get experience when you've tried for years to get a project.” [#PT1]
 The owner of a majority-owned construction company stated, “You get used to working forpeople. Usually when you step out of your comfort zone, then you have a problem. We're veryused to working with the State of Montana. We know what their expectations are, generally.That was part of our problem with federal highway. You do a job and then three years later, youdo another job with them. You've got to relearn everything because it's a whole different than...Airports are kind of the same way, too, not as bad. But better highways like that. The state, wepretty much know because you're continually doing highway projects. Where you get away fromfederal highway for a while and you're thinking, ‘Why are we [doing xyz]?’ And they're endproduct might not be any different, it's just a different way of getting there. We're very, veryfamiliar with the State of Montana and the State of Wyoming, so it's easy for us to work underthose agencies. We know the expectations, we know the paperwork, we know the biddingprocesses.” [#1]
 The owner of a majority-owned professional services company stated, “So we were on an IDIQlist. We've been pre-qualified. And so, when something comes out for that work, they send to thethree of us and we put in a bid and go on from there. We don't work for MDT anymore becausewe've given up on them. And they're horrible. They're run by engineers who don't have any ideaon any reclamation or restoration processes. And so, all they want to do is throw somethingdown as close enough. And they go... The State of Montana's Department of Transportation has areputation in the west. We do work for Washington State Department of Transportation, IdahoDepartment of Transportation, California. We've done work for Oregon. And every one of those,they refer to the department MDT as a neanderthal. Because they're not looking for the future,they're doing stuff as how they've done it forever and they're not very good about makingchanges. That's why. We've done work for them. And it has... We've been... There's a number oftimes in which we've done work for them, and we finally just decided we're done. We're donedoing because the working relationship was... We work with engineers all the time on theseSuperfund sites. Those engineers are enlightened on how to do things in a more responsibleway. And the Montana Department of Transportation Engineers only want to build a road andthey could care less about anything else. So, all they're interested in is moving the yellow toys upand down to build that road. And that's it. So, they'll spend zillions of dollars on this and then a
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buck 98 on restoration, and it can't be done. And so, it shows. And that's why. Like I said, I'mtalking to Washington Department of Transportation employees who are telling me that theMontana Department of Transportation is a neanderthal group, not contractors over there, butthe actual agencies themselves.” [#11]
 The owner of a majority-owned professional services firm stated, “I'm not holding my breath,I've got plenty of experience working with MDT when I was working at other firms and justevery step of the way it felt difficult.” [#13]
 The owner of a majority-owned professional services company stated, “Occasionally, we will dowork where we are working in conjunction with them. We're generally hired by contractors. So,we would be quality control and MDT would be quality assurance. So, we do the same similarroles, but we don't directly work for MDT. The only work that we would ever do on an MDTproject, so we have done, like I said, some mix designs for upcoming work. And so, that almostalways happens after the contractor has already been awarded the bid. They'll contact us andsay, ‘Hey, we're going to drop you off some materials. Can you perform us a mix design?’ So, wewill do that. And occasionally, if there's some conflict in the field between MDT test results thatthe contractor doesn't like, they might hire us as an independent to come out and run test aswell. That happens occasionally. But yeah, so it's a different group. We don't have hardly anycontact with MDT.” [#14]
 The woman owner of a DBE-certified professional services company stated, “One thing I'llmention with MDT that was always a hurdle is that they would only allow firms that use acertain CAD program called MicroStation. And a lot of small firms in the private sector useAutoCAD instead of MicroStation. And so, to be able to work with MDT you had to buyMicroStation in addition to CAD. And so that was very expensive. So, the new Consultant Designguy that came in early 2000s, he made it so that small firms like us could design without usingMicroStation as long as our final product looked like what they're used to, same kind of fonts,same tech sizes, same arrows, that kind of thing. So that was very helpful because then we didn'thave to purchase MicroStation. And now in the last year, MDT has decided they're going toswitch to AutoCAD, which is going to be very helpful for small firms, I think.” [#15]
 The Native American owner of a DBE-certified construction company stated, “We always foundit was quite tough to bid them [MDT], because their projects are so big.” [#16]
 The woman owner of a DBE-certified construction firm stated, “We have to go through some oftheir safety trainings programs, which we've all done. And then you have to have within the lastthree years, I think it was, now we have to have drug testing, whatever. We got to be on somedrug consortium. … So random drug tests now and then, so. MDT. Well, you got to haveinspections for your trucks and trailers and all that kind of stuff. And in fact, I just had to go puteverything in the trucks here recently, we did that. And you got to have copies for everything.And then of course you got to have copies of insurance, copies of registration, copies of youranalysis and your GVWs and then your permits. And then there's that stupid 2290 form, heavyhighway use tax, which I think is the most ridiculous thing. If you've ever read it, it doesn't makeany sense. And then we got your field tax, registration tax, your GVW and then logbooks.Thankfully with the logbooks, we don't have to be on the digital stuff. … because we are in stateand we're pretty much within a certain miles range. So, kind of get away from doing that.Figured. Okay. The safety training, Montana Rail Link had one of their own and it was just onethrough what you say, the internet that we did, their own pattern. And then some of these other
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outfits, like the top plants, they'll have theirs also, but yeah. And some of them it's like an onsitesite specific, you got to go every time you're on the job, but Montana Rail Link, theirs is just kindof like an annual thing. And then they have refreshers. And we have to do MSHA [Mine Safetyand Health Administration], but that's not with MDT. … We've got a really good relationship withthem right now, and they put out a request for a proposal, but usually there's... there's not verymany people that are in this kind of work. So, you kind of end up with most of it, so. Well, that'sanother thing, stuff that comes through email, a lot of times you open it, look at it and think I'llget back to it later and you forget about it, and you don't. Whereas if they sent it with mail, it'sright in front of your face generally. It might get under the stack, but just the State of Montanawants you to file everything through email anymore. It's just like, come on, people. Do your ownwork yourself, why do I have to do the work for you?” [#17]
 The owner of a majority-owned construction firm stated, “So a great example that we have andits inconsistency in their organization. But a great example I have is we're working on a bridgeabutment on a gravel road, and bridge abutment backfill is challenging to get density because ofall the constraints of it. And the spec reads 98%, and we were routinely getting 97.9%. And thetechnician onsite would not accept that as passing. He was a young new technician. And thenwhen an older senior technician came along, and we'd hit 97.7, ‘Oh, that's good enough.’ So thataffects our profitability because there's two days or three days where we're removing thismaterial and rewetting it, and re compacting it and getting it that 0.1% bump to make it pass.And then the other guy comes along and said, ‘Guys, this is a gravel road. They'll constantly begrading it. If there is that every little bit of settlement, it's really not an issue.’ That is why I saythere's an adversarial relationship with contractors, and perhaps it's just construction projectmanagement in this area. I've had several contractors say that other project managers for MDTand other areas are not as adversarial. For example. So, we don't do any paving. So, what we dois water and storm work. So, you'll see the bigger companies, the Riversides, the Schellingers,the LHC, you name it, come in, they'll do their own pipe, and there's no opportunity there foryou.” [#18]
 The woman owner of a DBE-certified professional services business stated, “It's been verytransparent. They have factors and they show you your ranking and you can debrief after youdon't get something. They'll say, ‘This is where we saw weaknesses.’ It's all been verytransparent that way.” [#28]
 A representative of a majority-owned professional services company stated, “Contracting isvery, very, very, very slow. Even when we are right on top of it, we're getting stuff to them very,very quickly, it is extraordinarily slow. Amendments are extraordinarily slow.” [#29]
 The woman owner of a professional services firm stated, “The Department of Transportation hasalways been, is very easy and upfront on everything that they've done. As far as the ease andwhat's available, yeah.” [#32]
 A representative of a Native American-owned construction firm stated, “Yeah. I mean, we'veworked with the airport. Airport's tough because it's a high-risk type of work with not, actually,a whole lot of reward in it. The MDT we've worked with them. They're great. They've, they'vebeen good to work with. Let's see. I'm just trying to think. It's kind of a 50/50, whether the jobworks out well or it doesn't. It all depends on who's running the job, but no, the experienceshaven't been horrible.” [#36]
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 A representative of a DBE-certified construction company stated, “Overall, I think we're prettyhappy with the state's specs. Once in a while they throw some crazy spec out for something, butgenerally those kinds of things can be worked through. And if that's what they want, it just costsaccordingly. As long as it's available to get, and generally that's the... The major hiccup is can weobtain the specific spec that they're wanting for a particular job, but generally it's not usually ahuge problem.” [#4]
 A representative of a majority-owned professional services firm stated, “With those contracts,there are a lot of things, ‘Well, we don't normally pay for that.’ There's a lot of little extras youseem to have to do. Our overhead rate, I was looking at that and I thought, ‘Yeah, I can see thatbecause the invoice submittal process is pretty cumbersome.’ There's just a lot of extraadministrative effort that goes into having them as a client versus other clients.” [#5]
 The owner of a majority-owned construction company stated, “We pretty much bid every singlejob in the state every month. Almost all of our business is with MDT, or the Federal HighwayAdministration.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “We have yet to do a jobwith the state. And the reason why is because the jobs are just too big.” [#8]
 A representative from a woman-owned professional services company stated, “We are in thearea of Bozeman, and it is growing wildly so there is a lot of work. Well, we have worked a lotwith them in the past. In the last five years we feel that we get beat out on the contracts. Theyhave their own companies they like and that is on the design side. The more you work with themthe higher you get ranked.” [#AV204]
 A representative from a woman-owned construction company stated, “No problem and we arequite happy working with MDT.” [#AV232]
 A representative from a woman-owned professional services company stated, “It is tough tobreak into the agencies. They are extraordinarily difficult to get through the bureaucracy of thecontracts, MDT is the worst. A lot of time is spent on that.” [#AV243]
 A representative from a majority-owned construction company stated, “MDT is terrible to workwith. They don't have knowledge in the fields they are critiquing the contractors on. No real-world experience, all out of a book and they don't listen to contractors that do have experience.”[#AV246]
 A representative from a majority-owned construction company stated, “My most recentinteractions with the department have been very positive. Previously I'd had less than positiveexperiences with the department, so much so that it had severely affected my interest inworking with the department in the future.” [#AV249]
 A representative from a majority-owned construction company stated, “The inexperience of theowners understanding contracts. MDT and other government entities administer the contractsyet don't understand them in making decisions.” [#AV286]
 A representative from a majority-owned professional services company stated, “Pretty steady.Work well MDT, with all public agencies.” [#AV291]
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 A representative from a majority-owned construction company stated, “Right now Montana isreally booming. There are really lots of opportunities. I have no complaints. I've worked on acouple of projects in the past for MDT and I've had no problems MDT.” [#AV304]
 A representative from a majority-owned professional services company stated, “MDT is verydifficult to work with. They are an engineer driven organization who does not care about doingany kind of reasonable type of revegetation. If they're looking to spend $40 million on project,they think it's too much to spend a couple hundred dollars.” [#AV314]
 A representative from a majority-owned professional services company stated, “MDT work wentsmoothly.” [#AV315]
 A representative from a majority-owned construction company stated, “[It is] hard to getpeople/workers and material MDT is difficult to work with, very restrictive.” [#AV318]
 A representative from a majority-owned construction company stated, “For snow removal theyare hard to get in touch with. No good point of contact.” [#AV330]
 A representative from a majority-owned construction company stated, “I've worked for thehighway department before and never had any problems.” [#AV347]
 A representative from a majority-owned construction company stated, “... Be ready to travel.”[#AV35]
 A representative from a woman-owned construction company stated, “MDT just sucks. Permits,… , equal rights. Hard to work with.” [#AV110]
 A representative from a focus group consisting of prime contractors stated, “MDT is it. So as faras relationships concerned, right now it's better than ever, but I will tell you that starting out theearly or '90s, early 2000s, when I was working out in the field, I would say a lot of times it wasstrenuous at best. I think that old mentality of us versus them was pretty prevalent and it carriedinto this probably the most recent decade. And then I think the last five years, I think a consciouseffort on both their part and our part to see this more of a team aspect as opposed to us versusthem mentality. And it's been nice. We've been tried to participate in more meetings and spendmore time with MDT and working through problems together. And MDT has worked on apartnering, a commitment to most of the projects where they're having level one or twopartnering on those projects. And I think we're actually seeing a noticeable difference in howthings are getting handled, a more project level and working through issues together.” [#FG2]
 A representative from a respondent at a public meeting stated, “I think that—I’m not going todownplay the fact that there's discrimination out there, but I feel like sometimes when workingwith the MDT, they kind of, their default position is that there is discrimination. It's kind of ahard thing to prove a negative. And so, we work really hard to not discriminate and to createopportunities for everybody. But when you come up against that attitude that you're kind ofguilty until proven innocent, it gets kind of difficult to work with them and to want to beforthcoming with them about things that are going on, because it is sometimes seen in the worstlight possible. I think that there's more difficulties in some part of the states than others. And so,we have to kind of gear our bids towards, honestly, it's more difficult to work in the Easterndistricts of the MDT. You get a lot less cooperation with the project managers over there. At leastwe've experienced that. So, if we're working in the Western half of the state, it seems like they'remore willing to work with you. And if you're working in the Eastern part of the state, it's very
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combative almost at times. More adversarial. And I know they have that partnering stuff goingon right now, and I'm hoping that that will help, but until we get a few years behind us of that,I'm not sure what that will change. We do see differences in how business is conducted with theMDT, depending on what district you're in. And that gets difficult because we're trying to, whenwe're bidding, we have to make some assumptions about how things are going to go. We feel likethere's more risk when we're working with the Eastern districts and therefore our price goes upaccordingly. So, it does cost them money in that way. It costs them money in order for us to,because we're trying to make a profit. There's not a lot of ability for us to say, oh, well, howabout this? And they actually listen to us. We feel like we don't get listened to on that end asmuch, even if things don't go our way in the west, at least we feel like we've been listened to, andwe make our case.” [#PT2]
Nineteen business owners described their experiences working with, attempting to get work with,
and getting paid by NPIAS airports specifically [#10, #13, #14, #16, #18, #2, #27, #29, #3, #36, #4,#6, #7, #8, #9, #PT2, #1, #14, #4]. For example:
 The Black American woman co-owner of a construction company stated, “It seems a little fairerbecause it's not just state, the way I understand it. I'm not averse to that. But yeah, it seems alittle different, but then you're also, most of those jobs are pretty big jobs as well. I would sayone of the biggest things is just that it's you almost have to be willing to learn the rules for thosejobs. You have to have one of those jobs. And so, you've got to be willing to gamble your wholecompany on whether or not you're going to learn fast enough to pick that up. It's not an inclusivesystem. You know what I mean? They try to say because they went to that eMACS bidding andstuff and it's all online. Well, it used to be a lot different than that though. I mean, there used tobe walkthroughs for every job. There used to be all this stuff and they think that they'vestreamlined it. Well, they have, but that's the thing. If you think about it, those walkthroughswere very informative before that they used to do. I mean, and all that, now it's like, ‘Oh, it's allonline.’ Okay. So now you're just asking somebody to pretty much blindly bid. And it is laid out,but once again, if you're a company that that's all you do is that kind of job, of course, it's a hugeadvantage, which is fine. They're just as high, and the insurance is higher. Working on the airportis kind of like working in a... I don't know. I mean, it's not really DOT stuff, but it's still state ofMontana. But there were jobs where it was going to cost us $60,000 to upgrade our insurance tomeet the standards of what we needed to have. You needed to show proof of that when yousubmitted your bid. So, we had to spend all this, granted, you could cancel the policy afterwardsif you didn't get it, but it was you're still going to pay at least 10% of that up front.” [#10]
 The owner of a majority-owned professional services firm stated, “At this point, the MissoulaAirport, they're doing a whole new build. The whole place is getting rebuilt. And that wasdefinitely a job that I did not want. We just didn't have the staff.” [#13]
 The owner of a majority-owned professional services company stated, “We were hired by theAirport Authority. And so, there's a group of engineers and architects that basically they hire as ateam to whether do design or inspection work or whatever else. They put together a team ofpeople to perform quality assurance and design work. So, we're part of owner's representativeson that project. It's directly with the airport. So, that's an interesting thing. The Federal HighwayAdministration, which is a federal agency, they have their own engineers do their own designwork and administer their own contracts. Now, the FAA, they hire engineers in an area to designthe projects and administer the contracts. So, they went in a private sector direction, where the
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Federal Highway Administration still retains quite a bit of their own control over their projects.So, I have no direct contact with the FAA. We deal with an engineering firm, who did the design,who responds to the FAA or has contact with the FAA. But we have no contact with the FAAwhatsoever, whereas I will have contact with Federal Highway Administration. … We can bedoing either role. I just put in a bid with a contractor who's looking at an airport project inPolson. And I put numbers in directly with that contractor and we would be a subcontractor inthat regard. Where if the Polson Airport Authority had contacted me, I would have been acontractor to the Airport Authority. So, the airports are a little bit of a different type of a contractrelationship. You can be either or.” [#14]
 The Native American owner of a DBE-certified construction company stated, “It's been a fewyears since I've actually done one. I've bid on some of this last couple years, but we wereunsuccessful. The Polson Airport, I know this week is advertising for some work, so we'll begoing after that.” [#16]
 The owner of a majority-owned construction firm stated, “Yeah, that was quite a while ago, butyeah, we've done. It was animal fence project, and there was some culvert and earthwork stuffon it. And so, we just came in for that contractor and did that stuff.” [#18]
 A representative of a majority-owned professional services firm stated, “It seems like we do getour contract pretty quick with them, and they're pretty good to work with from what I've heard.So, I haven't really seen many issues with that.” [#2]
 A representative of a majority-owned professional services company stated, “No airports. Wedon't have that capability.” [#27]
 A representative of a majority-owned professional services company stated, “With airports, wegenerally work with just cities and counties. We have not been successful getting work throughMDT with our airports.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “I triedto do the airport things. We went to several of the airports. But when you're not knowledgeablein that respect, it's hard for you to ask the right questions. It's just a hard way to maneuver whenyou don't have anybody that helps you. Things are closed off, or ... This is going to sound really,not very nice. But it's really hard for you to get in if you are a real straight shooter, like I am. I amas honest as the day is long, and I don't cut corners. I do things exactly, that I see things need tobe done. I don't think everybody is like that. … Public airports was very difficult for me to figureout. I tried several times. I went to different towns when the airport thing was coming. I justdidn't feel like ... I felt like I actually wasted my time going. Even though I always got an emailsaying, ‘We're doing this, we're doing that,’ by then it was like, ‘Yeah, I need to be working. Idon't need to go listen to ...’ It was not conducive to me. It was a waste of my time. I did think thatairport one was harder. Then I just thought, ‘Well maybe it's just because I didn't understand.’Because I was still new to the business.” [#3]
 A representative of a DBE-certified construction company stated, “I know that the airports are alittle bit different [when it comes to bidding], but I don't know that they're any morecumbersome. Most of it is pretty cut and dry. You got to have your insurance, you got to haveyour bonds, you got to have your licensing. I handle most of the licensing, it's not anything toocumbersome or difficult. And then, I usually electronically file, or I mean, electronically save thedifferent licenses that we have, and the guys can just pull those for the bids. The only complaint I
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heard this year on the couple that we did was that somebody didn't get the memo that theairport was closed and tried to land their helicopter on the runway while our guys wereworking. So, we had some communication issues, but generally we don't have a ton of trouble asfar as working on it.” [#4]
 The owner of a majority-owned construction company stated, “We have some airportbarricades, and stuff, but mostly we'll rent out to a prime. But it's very, very little.” [#6]
 A representative of a majority-owned professional services company stated, “We did do a job inLincoln airport where we worked locally, out of Great Falls where the owner's rep for MDT[was], where they had a small taxiway improvement at the Lincoln Airport. So that, to be honestwith you, that was very similar to what we did for traditional FAA. So, to be honest with you, [theowner’s rep], knowing our expertise and FAA work, relied on our expertise, and helped themthrough. And as a team effort, because we were hired directly by [the owner’s rep] as their QAtesting. So, I provide a lot of insight on what's been traditionally done at larger airports, likeGreat Falls International. What is the FAA interpretation? I know MDT uses that as their cookiecutter, but MDT can make their own changes to it. So, knowing what has been commonly donefor airports from a federal entity and applying that to MDT aviation funds, where they aregetting their money from FAA as well. So, they have to follow very similar rules. So, but verysimilar, maybe not as highly scrutinized Lincoln Airport, there's just not as much plane traffic.When you go to a bigger airport, it's just bigger and more and a little more, few more levels ofcomplexity to those. Well, you go back to our business model. I mean, where we want to worktraditionally federal jobs would allow us to charge more due to the complex nature of the testingand rigorous nature of it, the private sector, little more leniency, not the level of scrutiny you'dsee there so we can provide lower rates, but just dealing with security and all the fun stuff, tryingto get into an airport, it's not easy to do, but it's just, the specs are so much more rigorous wherewe have to do more. So, we provide more intricate services at the airport in a special way. Theywant a lot more hands on. So, we just end up charging a lot more time to it, because it is, theywant a little bit more one on one private sector. We send a guy out to do concrete testing. Theygive the guy the field results in the field and send the report a week later and no news is goodnews. So, the administration side and project management become really key on any MDT orFAA jobs where knowing how to invoice it, going back to that just requires higher levelemployees to understand the technical and managerial side of stuff. So that would be... That'swhat occupies most of my time.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “We've done those twophases here in Billings. We did some pond work for the Billings International Airport years ago.And then we've been in West Yellowstone, same scenario. They have a parking lot for airplanesfor their firefighters. So, it was BLM, so it was still federal. Some of the jobs that we just will notbid on because they have such high specs. They'll have a ride spec... they'll, I mean, there is somuch room for error and failure that we shy away from it. But now we did bid a job at the CodyWyoming Airport because it's a secondary road. So, there're things that we will bid for anairport, but we will not bid like... Lots of times they're looking for runway or they're looking forthings with the specs that we feel like we would not be able to achieve.” [#8]
 The owner of a majority-owned construction company stated, “There's one guy down there got abid because... I think it was through the Army Corps of Engineers, but they wanted to cut all thetrees down around the airport, which he came in, cut them, and left big slash piles. Cut them
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down, left them. And it's like, ‘Why don't you clean that stuff up? All you're doing is making bigrats at the end.’ I tell you what, you go out there in the woods and you pile up a bunch of treesand everything, you'd be surprised what kind of animals want to roost under them andeverything. Most of them are mice and rats, and I'm just thinking, ‘Yeah, I would consider doingwork like that for small airports.’” [#9]
 A representative from a respondent at a public meeting stated, “I think the airports have beenpretty much across the board there.” [#PT2]
 The owner of a majority-owned construction company stated, “If you're training at a newcompany, the first thing you [should do] is never bid to airport, never bid as a sub on an airport.Because airports generally pay once a month and there'll be an estimate cutoff date, from thatestimate cutoff date, it might be a month and a half before the prime sees the money, and thenthe prime in Montana has to pay the sub within seven days. So, you could be strung out close totwo months from... It could almost be three months if you did something at the beginning of thepay period, the cutoff was here and then it's a month and a half here in 10 more days. That'salmost three months from when you did the work, so a new business needs to understand thatthere's places they shouldn't start doing business. If you don't get your certs and stuff in a weekbefore the cutoff period or the 25th of the month, and you've done the work, you don't get paid.Sometimes that's a struggle with getting our subs to get us fencing certs or whatever, in a timelymanner. If they don't do it, then they don't get paid. Yeah, [a small company] up in Glacier,they're new to Montana guardrail. They wanted to do materials and storage, so the cutoff wasthe 23rd, they asked me if we could do materials and storage two weeks prior. And I said, yeah,you need to get me all this stuff by this date. They got it to me the day of, like on the 23rd and itwas not complete, and it was wrong. And I said, well, they're not going to accept this, so when itwas three days later that they got it, then they actually started work that Monday after. So nowthey've got the no materials and storage, they started work at the beginning of the peak with thenew estimate period. With no payments, so we're going to be close to two months out beforethey get paid on half a million dollars in material that they were looking to get paid for. If they'remaking out an estimate and they don't have it, it's done, they don't say, hey, turn it in tomorrow,it'll be fine. It's over, they don't pay it. So, most people would think, God, maybe have like graceperiod or be a little... But it says they don't have it, they push the button and that's it, they don'tget paid. If you haven't checked all the right boxes because you're missing a submittal, thecomputer will undo.” [#1]
Eight business owners described their experiences getting paid by public agencies in the Montana
area [#14, #15, #22, #27, #28, #7, #AV, #FG1, #18, #29, #30, #5, #FG2, #14, #4]. For example:
 The owner of a majority-owned professional services company stated, “At the federal level, theFederal Highway contracts, I've had issues where they would dispute an invoice or withholdinvoices, payment on invoices because they basically thought they could. And there's a fairlyrobust system set up inside Federal Highway, FAR clauses, to make sure that they don't do that.It still can be a problem. Those larger contracts, they only can submit for payment to thegovernment once a month. And then, it can take four to six weeks before the contractor getspaid. And then, they have one to two weeks before they have to pay their subcontractors. So,we'll experience at the beginning of a project, sometimes a couple of months before we'll get anypayment for any of the work that we've performed. Federal Acquisition Regulations, I believe, iswhat FAR clause is. So, there's a whole series of contract clauses that the government has set up
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to basically they cover everything, how to handle subcontractors, what kind of insurance peoplehave to have, contract specifics about contamination of soils or SWPPPs, which is stormwaterrunoff. They cover everything. They cover how a general contractor can relate to a subcontractorand how all of that gets paid. So, a general contractor will have to have two kinds of bonds. Theyhave to have a performance bond and then a bond to make sure that we get paid. So, they havetwo bonds on Federal Highway contracts. It definitely [helpful to have two bonds] is because wehave no contract relationship with the government, whatsoever, as a Tier 1 subcontractor. Ourcontract is directly through the general contractor. So, we can't really even have conversationswith the Federal Highway folks about getting paid. We have to deal directly through thatrelationship between us and the contractor. So, I can't call up a Federal Highway engineer andsay, ‘Hey, these guys aren't paying me. Could you do something?’ They won't even take my call.They won't respond to an email. You can rattle the cages a little bit, but they're not going torespond directly to us. They'll respond to the contractor and say, ‘Hey, I'm hearing rumors thatyou guys are not getting your subs paid, so you better take a hard look at that.’ The airportcontracts, I'm working directly for the contracting authority, which is the Airport Authority. So,it's a little bit different. And I have to say that in general, I don't think we see the lapse inpayment from them as we do on federal work with larger contracts. So, it's a little bit different.”[#14]
 The woman owner of a DBE-certified professional services company stated, “They take longer topay than the private sector, but we're used to that.” [#15]
 A representative of a Native American-owned SBE-certified professional services firm stated,“For us, the timely payment from the feds has been awesome. They understand the smallbusiness and as long as your invoices are correct, and it's tracked correctly, our payments havebeen awesome. They've been even shorter than what the government requires. So that's beenawesome.” [#22]
 A representative of a majority-owned professional services company stated, “With the publicwork and agencies, I don't feel like we've ever been held out for very long for payment, so no.”[#27]
 The woman owner of a DBE-certified professional services business stated, “I've done somework recently for the reservations and that's sometimes a little slow, but that's just because theyhave so many steps of bureaucracy to go through. And, but we've done work for Rapid City andBozeman, and Billings and they're always quick to pay it. The reservations have their own set ofissues.” [#28]
 A representative of a majority-owned professional services company stated, “I think the privatesector's a little more straightforward. There's probably one, maybe two layers of review. Inorder for us to get paid by MDT, since they're federal agency, they can require certified billing, orpayroll, excuse me, which requires assistance from our corporate office because I don't haveaccess to that information. So, our corporate gets involved on any MDT job. So, billing andgetting paid from the state can be a little harder, but that's, once again, that's a federalrequirement. But when we work directly with contractors, which is more than half, we areworking directly with the contractor payment process is much smoother, less oversight. It's thecontractor reviewing our invoices and then submitting it. So, they get the flak from whateverfederal agency there is. Then if we work for hospitals, that's a good private sector example.We're usually working for the owner's rep or the hospital directly where they'll review it. They'll
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have one or two levels. They're very meticulous too, but they pay prudently. I know the state,there's so many levels to it, but the private sector, we're usually dealing with one owner's rep,and we just work with him directly. And, if he has questions, he just calls us, and we can getthings answered on the phone right then and there and not have to red tape it or have a 35-emailchain trying to satisfy something.” [#7]
 A representative from a majority-owned construction company stated, “Long time to get paid,you have to overbid with state, and they keep 1 percent [which] seems fishy.” [#AV89]
 A representative of a DBE- and MBE-certified professional services company stated, “I feel withour local agency work, our cities, we have no problems for the most part. Where we haveproblems is design build and we've had WSDOT OEO office involved recently. We're a third tierdown on a huge design build. We're doing some landscaping work and some structures forbridges. The contractor is unhappy with the prime. We work under the prime. What they'vedone is they've withheld payment. Currently the last I heard, they owed the prime $11 million.$11 million. They were holding payment on us. Well, we called the DBE office and said, ‘You gotto intervene because they owe us like $300,000. And that's a lot of money,’ especially for a smallbusiness. They got involved and we got paid. I don't know how we got paid because the primehadn't been paid, but we got paid. But that's the beauty of having that office, understanding yoursituation as a small business, and making phone calls. I worked with a woman there and shecalled the contractor who then asked me for every invoice that had not been paid. Somebody'sgot their attention.” [#FG1]
 The owner of a majority-owned construction firm stated, “So yeah, I could file all the complaintsI would in the world, but I'm going to alienate myself in the contracting community. I mayalienate myself with MDT. So, what generally happens is we dip into profits to pay overtime, toget the job done, and to move on. And then what happens is, when an MDT project comes along,guess what? I find other projects to go work on because, in my opinion, MDT is an ungratefulclient. They have an adversarial relationship with contractors, at least in this area. And I will goto great lengths not to work with them because it is just not worth it for me. Yeah. And I get introuble from my bond company, but we're a little bit old school. So, for example, we did a projectrecently, and me and the engineer were fighting over quantities, but I've already paid thesubcontractor for those quantities, but that creates a hole in my cash flow. And so, I think that'sjust something that you do as reputable contractor in an effort to maintain good relationshipswith subcontractors.” [#18]
 A representative of a majority-owned professional services company stated, “Payment method isgreat. I mean, there's never an issue with MDT at all.” [#29]
 A representative of a majority-owned professional services firm stated, “I don't think MDT onlydoes electronic payments, but if it was only electronic payments, then maybe some banks aren'tset up as well as others were receiving that. To my knowledge, the public agencies in Montanaare good at paying. They're paying their bills, paying their invoices.” [#30]
 A representative of a majority-owned professional services firm stated, “The only thing I canthink is that there's MDT is a good client because they pay their bills.” [#5]
 A representative from a majority-owned construction company stated, “MDT is difficult to workwith and they back pedal on payment issues when it comes time to be paid.” [#AV292]
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 A representative from a woman-owned construction company stated, “Only complaint is slow topay. It took 6 months, and I was upset.” [#AV323]
 A representative from a focus group consisting of prime contractors stated, “In all my yearsdoing this, there's a few times you're like, ‘Hey, why did you only pay this?’ And there's somethings that can be at the discretion of the engineer, for the most part it's spelled out very clearlyin their provisions. And a lot of times it's, ‘Hey, it looks to me like you might have mis-paid ushere or whatever.’ And they're very quick to fix and whatnot. So, no, it's very straightforward,rarely do we ever have any issues and most time it's more just a human error of input. And ifthere is any... And there's a lot of things too that might be just, like I said, their discretion andmost the time we just work through the issue. So no, it's not a bad deal at all. It's nice to havethat consistency.” [#FG2]
 The owner of a majority-owned professional services company stated, “The airport contracts,I'm working directly for the contracting authority, which is the Airport Authority. So, it's a littlebit different. And I have to say that in general, I don't think we see the lapse in payment fromthem as we do on federal work with larger contracts. So, it's a little bit different.” [#14]
 A representative of a DBE-certified construction company stated, “It seems like the airports paysignificantly slower than some of the other public work we do. It seems to take a lot longer. Now,I don't know if that's because of the size of the airports and the staffing or all the red tape andsuch, I don't know. But it just seems like it takes us a long time to get paid and then a really longtime to get the retainage released. We've sometimes waited eight or nine months to get theretainage released on an airport, even if it's a significantly sized project that retainage which canbe several thousand dollars. So, that becomes kind of a frustration.” [#4]
2. Barriers to working with public agencies in Montana. Interviewees spoke about thechallenges they face when working with public agencies in Montana.
Twenty business owners highlighted the length and large size of projects, allowable profit margins,
communication with decision makers, and lead time before projects are announced as challenges,
especially for small, disadvantaged firms [#1, #2, #5, #9, #AV, #13, #15, #2, #26, #28, #29, #30, #32,#4, #8, #FG1, #FG2, #PT2]. For example:
 The owner of a majority-owned construction company stated, “I don't know what. You get usedto, we bid jobs in every district in the State of Montana. Every district has different engineers.And you generally know what the engineer is when you're bidding a job. So, we actually bidaway from some engineers that are more difficult. But if you look at, in general, when you gofrom the State of Montana, the airports, there's a lot of paperwork. The people that are actuallyadministrating the airport projects seem less knowledgeable. I don't know if that's fair to say ornot. The airport projects are generally understaffed from an engineer's perspective, in myopinion. For Valley [County Airport], the only person that made a decision out there was [oneemployee] and she was tied up on one thing. You couldn't get an answer over here. FederalHighways is a completely different animal because on a Federal Highway project, we basically domost of the functions that the State of Montana does. So, if you're a new business, you want tostart simple. You want to start with the State of Montana. You want to work into airports. Andthe last thing you want to do is work federal highways. Well, Federal Highways they'll haveinspectors there, but they take the... not directing the work to a flaw. [They come] and watch you
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do something wrong and wait until you're done and then come back the next day and tell youthat's wrong, you need to redo it.” [#1]
 A representative of a majority-owned professional services firm stated, “When you're workingon projects, I guess that's the one challenge that we have too, is there's a lot of start and stop incertain public sectors. MDT is one of them too, where sometimes it's out of their control wherethere's a lot of the start, stop, start, stop for a year, start back up, ‘Oh, we need this next weeknow,’ but you haven't worked on it for a year. And so managing workflow for us sometimes ischallenging with that, you know, managing our staff because we need to make sure they're allbusy doing something. So, that can be definitely a challenge.” [#2]
 A representative of a majority-owned professional services firm stated, “For a firm our size,people like MDT requires a host of skillsets. A comprehensive road design company or acomprehensive structural and we do structural. We do some road design. We do geotech. Wehave a material testing lab, which a lot of other firms don’t. All the training, software, andexperience that they required. A lot of their rating system and the way they do things, they keepsay[ing], ‘The proof is in the pudding.’ Not only do you have to show that you have people withextensive experience doing this thing, then you have to prove it on what jobs they did, for therating. I completely understand. If I'm hiring somebody, you want somebody that knows whatthey're doing. That emphasis is there, that you just about have to be overqualified to be able torate enough to get a project. … If a firm hasn't done any work with MDT before, that is a barrier.Because if they haven't done any work for them, they're going to be at the bottom of the list andthey're never going to get shortlisted. That one, I see that process as a barrier for startup. It'skind of interesting. MDT is the only one I know of that does a pre-qual list like that. The ForestService one we got. We were one of several firms. We submitted to an open solicitation. Theygive assignments based on availability and they called us to do some. The pre-qual list to beshort listed to compete for a project or something like that. They used to just pick them off theshort list. Now, at least, they'll short list a couple of firms and then you can write a proposal forit. Which I think is fairer than just picking down the list. I was personally involved in it when itwas there. We always tried to spread the work around, but it can turn into a good old boys favorof win. I do like the fact there is a competition even if it is a short list. That's better than what itwas. The only alternate to that is going to open solicitations and just takes more MDT staff time.”[#5]
 The owner of a WBE- and DBE-certified construction company stated, “One thing that we like towork with the Federal Government about is because, they will ask our opinion. They will ask, ‘Isthis the best way to do this project?’ And by gollie, that is unheard of with the city, County, [or]State. We've been on a parking lot with the city before and know full well that parking lot's notgoing to drain, and we will tell them that and they will get totally ticked off. They do not want tobe told that maybe it's engineered wrong. And so that's a big issue if the City, County, and Statehas officials in that position, that official needs to be flexible and not think that now since theyhave four years of college, that they know more at that job site than someone who's been in thefield for 30 years. And I think that's what it is. They have such big egos that they're not evenwilling to listen. The ultimate goal is they're hired, they want to do the best job for the best buckin that timeframe. But yet they don't go in with that attitude, I don't think. … We are certified inWyoming and as a DBE contractor too, but now with Wyoming, it has gotten so, their restrictionsare so hard to where, if you're not a resident of Wyoming, you might as well not even bid on itunless we're doing something wrong. Like Wyoming was just, if you were out of state, they'd add
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5% to your bid. So, you give a preference, which drives me insane because Montana doesn't dothat. And it pisses me off.” [#8]
 The owner of a majority-owned construction company stated, “I guess what really irritates mewhen you work in high voltage electricity, when that phone rings, I mean you better jump on itand answer it. Don't sit there and let it go into voice recording and everything, because Iguarantee you somebody's going to be on the hot seat, because when you got a transmission linegoes down, they want to get it back up and running because it's money. And I see this so much,it's so clever. You try to call, like last week I tried to call the Montana Board of Electrical at Laborand Industry. Just kept ringing into voicemail, voicemails, voicemails, and started going right tothis person's desk where it says that's her desk phone number. You weren't running intosomebody else. They don't even have their switchboard set up properly. That really irritates me,but boy, when the power goes out and it's blowing snow and you got... I can show you a pictureup here at the 500 switchyards, me and this other gentleman had to go out there and work insnow about four feet deep just to keep power on, just because we had a malfunction. And itwasn't like, ‘Oh, I don't feel good. I need to go home.’ No, I don't care how bad you feel. You getout there, that's your job, that's your responsibility. And that's what I'm seeing with all thisCOVID stuff, it's made a bunch of people just hide behind their telephone and their answering,start picking up the phone and say, ‘How can I help you?’ It's just like, ‘Oh, sorry. It's not my dayto answer the phone.’ I guess I'm pretty, very adamant with that, because I have run into this somuch. And one thing really, I have to stay positive. I can call these PTAC people, and they pick uptheir phone and answer, but you call like the people who work for the Montana government andit's like they're hiding behind their phones, behind the recorded message, or even they don'teven go in. I find that appalling and it really irritates me. I mean, I like working, so I find thatvery disgusting to me. I mean, it's like you're trying to get information. Takes a lot of money toget your license, and not because you got to take a test. I want to talk to that person. I want toknow what he expects. I want to know what his desires are, his objections, and when he wantsthe job completed. Those are the things I want to do. I want to talk to that person. I don't want todo this stuff where we just, oh, look at this piece of paper and make a bid. I'm not into that game.I'm more, like I say, I'm sure when you go shopping for clothes before COVID, I bet you walkedinto a department store and you touched the material, you would feel it, you would try it on. So,it's the same principle.” [#9]
 A representative from a majority-owned construction company stated, “There's a lot ofpaperwork involved for small things that do not seem like they should involve paperwork.Everybody is very busy at the moment.” [#AV1]
 A representative from a majority-owned professional services company stated, “The barrier isyou have to know all the right people, the bids and you must have the time to do them. MDToften contracts outside the state. Or if there is a grant, the state does it instead of us.” [#AV42]
 A representative from a majority-owned construction company stated, “All government isdifficult because they are administrative top heavy for the work you do. Good, but over the long-haul MT was not business friendly. Since COVID hit, it's better. Don't know why?” [#AV60]
 A representative from a respondent at a public meeting stated, “I'm a very competitive personand I'll be driving around Billings going ‘well geez that would be a really good job. How come wedidn't know about that?’ We are part of the Builder's Exchange and Yellowstone County News.And my estimator is on sam.gov and so I think we've reached out and we'll put in our NAICS
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codes, we'll try to get lots of alerts or notifications on potential jobs. So, I think that we're awareof them, but I do believe a lot of these jobs don't even go out to bid. They've got theirsubcontractors, if you will, or their GCs that they work with traditionally. [There] would be jobsthat I think of the company that we worked for [was very] small, I think they were like a three-person company, but they didn't touch a lick of the work. And it was just a public job. So, it wasno city, state or federal. So, there was no requirements that they touched it. So, we kind of callthem briefcase contractors, it's like, wow, how does a person get to there?” [#PT2]
 The owner of a majority-owned professional services firm stated, “Well, I'll tell you what makesit easier is to be contacted by somebody, because then it starts out more like a private sectorrelationship and interaction. And so, the first DNRC (Department of Natural Resources &Conservation) contract we got, there's no way we made any money on, no way. We spent somuch time trying to figure out what they needed, trying to communicate with them via emailand them telling us we had to do this or that. And we came back and said, but you didn't tell uswe needed that when we were going at the beginning. So now we got to pay another 350 bucksto get some certificate that you guys require from some insurance company that's not goodenough to begin with. And just, I mean, all that stuff takes time. And then that just chews intoyour profit margin on any kind of contract. So, the first DNRC contract was just a frickingnightmare.” [#13]
 A representative of a majority-owned professional services firm stated, “Pretty big differencewith local governments and the MDTs and all... Make the MDTs more fair and open. Some of thelocal governments have their consultants that they would like to work with. And so, you can bethe most qualified, the best proposal, and you're still not going to land. They already know whothey're selecting before they put it out. So, there are a few communities like that. They're not alllike that. I know I talked to one just recently, a county, and during the debrief, talked to himabout how they could do better and change their RFP process. And the next RFP came out,actually did. They took what I asked them to do and changed it that way… You have [to be the]one that was recent work with that entity. And so, that really limits to only the people who'veever worked with them. So, no one else could even... You know, you automatically lose theproposal almost. So, I asked, ‘Can you change the entity to [a] similar entity.’ And they're like,‘Oh, that's a good idea.’ So, the next one that came out actually said that kind of opened it up tomore. So, things like that, I think debriefs are good for both ends, really. I'd say for us, you know,in the line of work that we do primarily is the most difficult public sector, if you could call it that,would be tribes. And that's simply just because they generally don't have the resources behindtheir programs like a local government or a state government would have. There's a lot more, Iguess, for lack of a better term, handholding, when we go through those contracts with them.Now working your way up to being one of the top projects to get selected, that is a lot. That ismore difficult, really. So, I know one state agency that we've tried to be pre-qualified with, we'realways being pre-qualified, but we can never work our way up because you can't work your wayup unless you have passive grants with them. And so, that's a challenge is to figure out how doyou get that? Most of them when they get pre-qualified, even if they don't say they're ranked,from what I found, they really are. So, they may not say they're 1, 2, 3, 4, 5, but I guess I'm notaware of any that really don't actually... They really probably rank you.” [#2]
 The owner of a majority-owned construction firm stated, “I'd say the Department ofTransportation would be one of them. I just think the whole thing is mysterious, and they'regoing to do business with who they want to do business with, and I don't think it has anything to
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do with bids, the price, or anything. It's the same old people that are getting the work. It's all so-and-so down the road, so-and-so, they've done stuff for us for years. They're not going to changeand get anybody else to do anything, not open to new ideas or products. It's the same old thing.There's a lot of new stuff out here that state agencies and others need to look at, save them a lotof money, not interested in that stuff. I question whether some of the people that are actuallybuying these goods actually understand exactly what the product is or what they're doing. Justnot knowing.” [#26]
 The woman owner of a DBE-certified professional services business stated, “MDT environmentalis very difficult to work with. They micromanage and a lot of times, you get to the point whereit's like, if you have such a specific idea of exactly what you want, why don't you just do ityourself? But the other agencies that we do environmental for, you have much lessmicromanagement, more, ‘Okay. Here's our format, do it in this format and then we'll be happywith it.’ And you do good work in there, they say thank you. MDT comes back with not liking theOxford and things like that.” [#28]
 A representative of a majority-owned professional services company stated, “We had a hardtime with ... they monitor the dams in the state. That would probably be MDT again. With thisbridge group that I've talked about us trying to start, and it's a complete non-starter with MDT totry to get in the door. I would maybe go back to what I mentioned when maybe there's thisproject that's not significant, maybe allowing some of the smaller firms in. The way that MDTused to do it, and I know that this is not their problem. I mean, this was not their choice to moveaway from it. It was the Federal Highway's choice to move away from it, but, whatever, you justranked and then they just picked the consultant they thought was best. I mean, obviously thatwasn't perfect either, but it was a lot easier.” [#29]
 A representative of a majority-owned professional services firm stated, “So on our side, the mostchallenging is more when there's multiple steps involved. So, there's some agencies do a requestfor call qualifications first and then a request for proposals and then an interview process afterthat, which takes a lot more time and effort to try to be successful on those types of contracts.Just start earlier, start out in front of it, so it's not as large of an effort during the actualtimeframe of that solicitation.” [#30]
 The woman owner of a professional services firm stated, “I suppose the main thing if the RFPsare... The person filling out the RFP doesn't understand what they're doing and so they're notfilling the RFPs out correctly or giving the correct details. So, I guess it would be justmiscommunication on expectations of what they're wanting.” [#32]
 A representative from a woman-owned professional services company stated, “Most of ourbusiness occurs out of Montana because the laws governing what we do is not as stringent inother states.” [#AV103]
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3. MDT’s and NPIAS airports’ bidding and contracting processes. Interviewees shared anumber of comments about MDT’s and NPIAS airports’ contracting and bidding processes.
Fifteen business owners shared recommendations as to how MDT, NPIAS airports, or other public
agencies could improve their contract notification or bid process [#1, #11, #14, #2, #25, #28, #29,#33, #36, #6, #7, #8, #AV]. For example:
 The owner of a majority-owned construction company stated, “The airports would be better offusing part of the MDT system, or having the MDT mailing list, email list.” [#1]
 The owner of a majority-owned professional services company stated, “I think it [eMACStraining] would be helpful, but I also think it would be even much more helpful because I'vetalked to a number of other people, and they've given up using eMACS. That means they've givenup using the state. And so, I think that instead of having everybody use this broken wheel, theyshould fix the wheel and then have people. I mean, I really think that's the answer because I can'ttell you the number of people that I know, private contractors, who will not do anything with thestate because of that system. Well, the bid meetings are strange because if you're going to dosomething and you live a long distance away, there's an additional cost. And so, I would likemore of the Zoom type things so that you can save the cost because putting out a bid takes time,effort, and costs. And so, you're not doing something else, you're doing that. But that has noguarantee that you're going to win the bid. For a smaller company, it's harder to do that than in abigger company, which has a large number of people who are just in that... That's all they do dayin and day out. They're not expected to go out in the field and do anything. They're just there tobid. … I lived in [city] and I had a grade schoolteacher in [city], the [city] Public School whotaught my daughter and other stuff like that. But anyway, she came up to me and they werewidening [the highway] south of [city] all the way to Hamilton. And so, they were going throughthis process and there was a whole series of wetlands up and down there. And she was going tothese public meetings and was absolutely furious that they weren't doing anything about thesewetlands and dealing with that sort of stuff. So, I started talking to her and she started talking tome. And so, she was essentially asking me how she could... This is going to be weird but gum upthe works and make them be responsible for those wetlands. And so, I gave her some ideas thatthey're going to need to make sure they look at this and they got to look at that and they have toget federal oversight on this part and all this sort of stuff. The project manager for that stretchwas so obstinate that not wanting to do any of that stuff, that the meetings got to where they gotso bad that essentially the state came in and took the project manager out of there and broughtone down from Kalispell and then it went fine.” [#11]
 The owner of a majority-owned professional services company stated, “I think as far as abusiness, I would like to see more opportunity for private business interaction at our level withthe state of Montana, whether it was taking a look at subbing out some of their testingassignments when they're in an area where they could, stuff like that. And they've been prettyslow to do that. Over my career, when I first came out of college, there was a lot of talk about thestate of Montana turning a lot of their testing over to the private sector, and that really never didhappen. I don't know how much work that would be. But if you look at it from a private sectorperspective, always more work is good for the small businesses. I don't know what their abilityto hire staff is. But if it's anything like mine, I think MDT could probably keep the same amountof staff they have. But when they're in an area like Kalispell, a locale where there are otherservices, they could contact them and say, ‘Hey, we got projects all over the state.’ If they would
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contract with some of the local firms, they could put their people in areas where there aren'tthose services, and they could maybe not have quite the employment crunch that they have.”[#14]
 A representative of a majority-owned professional services firm stated, “Like say that the MDT,what they do, they'll... You can see the scores and how things are ranked, where there's otherentities where you actually don't see the scores, you can see the ranking, but you don't have anyidea the scoring. Were we close to being one of the top ones or are we not, or what? And so, Ithink being transparent with the scores and how it was done, it would be a good thing. Thatwould be help... ‘Could you give me a little bit more information there?’ So, if they send me thescores and give me some information, I'll thank them, because that helps you with betterproposals the next time around. I guess, you know, seeing scores from like local governmentagency or that would be beneficial, you know if they could be more transparent. And it wouldhelp in the debriefs, you know, if they have five sections in their RFP and you saw that on onesection your score was much lower than the rest, but you know how to sort of target the debriefquestions I've seen this happen more than once where they'll have the scoring criteria in theRFP, but they actually don't even use that in their selection. So really following... If you're goingto put it in there, follow it and be transparent with it, I think it would be a good thing to know.”[#2]
 The owner of a woman-owned construction business stated, “Making the [MDT] website a littlebit more clear to people with a little or no experience. More detailed.” [#25]
 The woman owner of a DBE-certified professional services business stated, “The legals havegotten ridiculous. It's funny, because it used to be that just looking at the legals in thenewspapers, you could see what's going on, but there's five pages of legals in every paper now.So, I mean, I'd just say the legals aren't as useful as they used to be, but there's lists and emaillists and bulletin boards that work.” [#28]
 A representative of a majority-owned professional services company stated, “I would maybe goback to what I mentioned when maybe there's this project that's not significant, maybe allowingsome of the smaller firms in. The way that MDT used to do it, and I know that this is not theirproblem. I mean, this was not their choice to move away from it. It was the Federal Highway'schoice to move away from it, but, whatever, you just ranked and then they just picked theconsultant they thought was best. I mean, obviously that was wasn't perfect either, but it was alot easier.” [#29]
 The owner of a majority-owned professional services firm stated, “One of the things that I woulddo is to say, ‘In six months or in three months, we're going to be putting out an RFP on X, getfamiliar with... here's what we think our needs are going to be,’ and have an open period of timein which you now can talk to the decision makers, which you generally can't do if they have...once the RFP gets out, so that you can actually do your due diligence beforehand, which makesthat RFP process... first of all, you can find out, ‘This is really not for me, or it really is for me, I'mgoing to go gangbusters for it.’ Then, go ahead and have an opportunity to talk to the people whoare going to actually be the decision makers and the managers of the project when it gets going.”[#33]
 A representative of a Native American-owned construction firm stated, “I would say put it[opportunities with MDT and the airports] more in the public eye, like on the exchange, and



FINAL REPORT APPENDIX D, PAGE 77

maybe they do all the time, and I just haven't noticed, but I would say just, yeah, put it out therein a public area that everybody has access to.” [#36]
 The owner of a majority-owned construction company stated, “The way their [MDT’s] website'sset up now, it's... they need to update it. It only works with Microsoft Internet Explorer, whichthey don't even... Microsoft Internet Explorer's still getting away from Microsoft Edge. You haveto download this. If you're on any other platform, you have to download this FTP site directly toa Windows Explorer 5. It's gotten awful. I don't know why they're doing that, or what the pointof it is, but... It's like they're going backwards, and everybody else is going forwards. No one elseis supporting FTP sites anymore, like Google or Firefox, or even Microsoft Edge, they want yougoing back to Microsoft Explorer, which you can't hardly get anymore.” [#6]
 A representative of a majority-owned professional services company stated, “The certifiedpayroll thing or time sheets that is a sunken additional cost on our end. We can't charge the statefor that. They can ask for it. And we don't traditionally do that. We don't like to do that becausethey require higher level accountants to produce that, but the state can do that. That's a federallaw. I don't, you know, whether or not they implement it, that's up to them. But making surewe're not overcharging ourselves, we have fair market value and keeping our rates honest andnot gouging them, they're worried about contractors doing all that. So, they take that mentalityto us. But that's part of the... There's reasons why there's laws in there. Well, we can say we'll behonest all the time, but it just takes one entity to ruin that. But sometimes transparency wouldbe the general thing there, going back, we don't know what they're thinking, when they'll needus. And it could just be that they don't know. And I understand their monies and flux too. Theyget windfalls of cash some years they don't and trying to plan with not knowing how muchmoney you're going to get or receive; they always have their wish list projects. So, I dounderstand that, but I think they're working with what they got, and they expect them to reachout to us all the time. It would be hard for me to expect that.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “But now wouldn't it benice if I knew the person to talk to at Fish, Wildlife, and Parks and say, ‘Hey. What informationcan I give you about my company, so you will call me when you have another job.’ And samewith DNRC, tell me who I need to talk to, and I will reach out to them and tell them I exist.Because one of your questions was, how do people find out about you? This is an example whereit would be wonderful for me to tell them about me. But then when you do a meet and greetthough, somebody needs to take charge of these meet and greets. Because it is hard andespecially for a startup business, to walk to a table where there's three and four of these peopleand try to get a conversation going and those three and four people not intimidate you. And youdon't come off looking foolish. So wouldn't it be wonderful if somebody would start the meetingand say, I don't know, for instance, the people that are at the table have the most communicationskills that anybody in the country has. And they draw you in and they say, ‘Hey, this is what ourcompany does. This is what we traditionally look for.’ They just talk to you. They let you knowabout them and then how can I help them? That's the key. I'm in business to make their lifeeasier. But I don't know quite how to make their life easier if they don't talk to me.” [#8]
 A representative from a majority-owned construction company stated, “We have had somedifficulties working with MDT with award of design build and/or GCCM.” [#AV279]
 A representative from a majority-owned construction company stated, “Would like more inputon highway projects, before, they go out to bid.” [#AV11]
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F. Marketplace ConditionsPart F summarizes business owners’ and managers’ perceptions of Montana’s marketplace. It focuseson the following four topics:1. Current marketplace conditions;2. COVID-19 relief programs;3. Past marketplace conditions; and4. Keys to business success.
1. Current marketplace conditions. Interviewees offered a variety of thoughts about currentmarketplace conditions across the public and private sectors in light of the COVID-19 pandemic.
Four interviewees described the effects of COVID-19 on the marketplace and their firms as
negative, describing a decline in sales, slower payment, difficulty obtaining supplies, and general
anxiety about future ventures [#AV]. For example:
 A representative from a majority-owned professional services company stated, “Business hasbeen tough that last couple of years in Montana. Tax structure and business conditions havemade it difficult. Environmental rules make it very difficult to operate in Montana. I have hadsome terrible experiences with workers comp and state.” [#AV245]
 A representative from a majority-owned construction company stated, “It's been tough for us inthe last few years. The market in Western Montana is booming but we aren't experiencing thatin East Montana, so we have to travel out to find work.” [#AV267]
 A representative from a majority-owned professional services company stated, “It's certainlyslower in Montana, we have a lot more work out of state. It seems like it is difficult to beconsidered for jobs in state once a prime or sub has been chosen previously.” [#AV269]
 A representative from a majority-owned professional services company stated, “Being located inMontana is a huge disadvantage we are remote for shipping not viewed as a technical locationand the logistic of getting raw materials in and out. I don't feel there is a coordinated effort tohelp get business from out of state.” [#AV280]
Three interviewees shared that COVID-19 negatively affected their firm, but things have started to
improve [#14, #22, #27]. For example:
 The owner of a majority-owned professional services company stated, “There is quite a bit ofincrease here in the valley and at the federal level. There's a lot of Federal Highway contractsthat have been bid this winter. Not a lot of them has been awarded that I've been part of tryingto get work for, but there seems to be more work now than what there was for sure in 2020when we had the COVID crisis and stuff. 2021 relaxed a little bit.” [#14]
 A representative of a Native American-owned SBE-certified professional services firm stated,“COVID-19 threw us all kind of into a weird fog. And so, as we've come out of COVID-19 and thegovernment started moving more like they used to, we're bidding on contracts that range fromthe same thing that we currently perform… We were in the federal game, and we were in
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security services. And so, when the government started shutting down offices, sending peoplehome, working from home, then our services to manage access in and out of federal facilitiesbasically went away with the stroke of a pen, right. Almost overnight. And so, we had to cut staff[at our other location] in half. With really not, ‘We'll hire you back next month.’ It was we ‘Wehave to let you go. And we have no idea if we'll ever do it again because of the new, or theexisting rules at that time.’ So, we went from making from being a million-dollar revenuecompany to $200,000 almost in a month. So, it had a huge effect on us, and it continues to have alittle bit of effect on us monetarily. We're getting back. We're almost back to full staff on all ofour contracts.” [#22]
 A representative of a majority-owned professional services company stated, “It was somewhat.Early on, there were some projects that were going to go forward and then they decided not to.But now it seems like it's come out of that, and we have lots of work and we haven't had manyrecently canceled because of that. And we also had to work from home for several months, andthat was hard on our production, but we've overcome that too, so.” [#27]
Eight interviewees noted that COVID-19 has had little to no effect on their business [#1, #15, #28,#29, #3, #32, #5, #6]. For example:
 The owner of a majority-owned construction company stated, “I don't think we've been affected,maybe a little.” [#1]
 The woman owner of a DBE-certified professional services company stated, “We had a small dipin workload, but we stayed open. There was only a week that everybody was remote and thenwe were back in the office because a lot of our stuff is field work and construction jobs didn'tstop. So, there's a little dip with no new hires and stuff, but it came right back.” [#15]
 The woman owner of a DBE-certified professional services business stated, “Just thateverybody's schedules got all scrambled for projects. That's all.” [#28]
 A representative of a majority-owned professional services company stated, “I would say wehave not been affected very much at all. We, initially, were affected, due to the work at homepart, but work wise, we've maintained through it, and probably, actually, at this point, might bebenefiting a little bit because of the infrastructure and resulting economic stimulus that's beengoing out.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “ReallyCOVID didn't change me at all. The only thing it did is it forced me to move out of the office andinto home.” [#3]
 The woman owner of a professional services firm stated, “Ours, personally no. I mean, we diddrop in sales in 2020 but we were able to keep our doors open the whole time. And then justsome of what we do is in some ways essential stuff, print material, stuff like that. So, we weren'thit as hard as most.” [#32]
 A representative of a majority-owned professional services firm stated, “I said, some other areashave dropped off because of COVID, but we were lucky enough last year to land a couple ofcontracts that we've been able to take those people and put them on, so our business has stayedabout the same.” [#5]
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 The owner of a majority-owned construction company stated, “We weren't sure what it woulddo, if it actually got construction down or not, but it seemed like at least in our business, thecontracts kept going anyway, and the work kept... it was determined it was essential, so we gotto keep working.” [#6]
Eleven interviewees noted that COVID-19 benefited their business through new ventures,
increased work, or the ability to learn new skills [#10, #13, #4, #7, #AV]. For example:
 The Black American woman co-owner of a construction company stated, “We grew more thanwe ever have, but I think that's because we approached it with the right mindset too, though.You know what I mean? We're lucky with what we do. We're on site by ourselves. We took itseriously. A lot of people in this state don't prefer to do that. We lived in Bozeman, and it's justwhen COVID happened, people started flocking here. We were able to pick up a lot of workpretty fast just because a lot of those out of state people weren't looking for people that weresaying it wasn't something real. They were looking for somebody that would actually wear amask around them if they asked them to and things like that. And because of that, we were ableto, I think, really kind of excel through it, actually. I mean, that's probably our most growthful[sic] period since COVID happened, actually.” [#10]
 The owner of a majority-owned professional services firm stated, “We had more work than wecould possibly get done. And fewer people. Fewer people to do the work and more work than wecould do. So, the phone just rang off the hook as COVID set in, because people were leavingurban centers and moving out to small town America, and we saw that directly.” [#13]
 A representative of a DBE-certified construction company stated, “I think there's a lot ofcontracts out right now available for bid. And so there seems to be more money available rightnow for infrastructure and road construction. Most of our work by nature is socially distancedand it's all outdoors. So, and because we were deemed an essential business, right from the start,we didn't really have to slow down too much.” [#4]
 A representative of a majority-owned professional services company stated, “The only thing thataffected us was manpower. People being sick or quarantined, going through that process overand over again. But generally speaking, we were essential workers, and we had some largefederal projects that kept chugging along through there at the base and at the airport. That is ourmain market and that kept us going through there, but I ... even on the private side orcommercial side, excuse me, it was ... I think 2020 is one of our better years to be honest withyou.” [#7]
 A representative from a construction company stated, “There is plenty of work out there for thepast few years.” [#AV221]
 A representative from a majority-owned professional services company stated, “It's beenawesome because people have been coming to Montana because of COVID, so there has been alot of business the last two years.” [#AV234]
 A representative from a majority-owned construction company stated, “Just in general, I wouldsay recently with the pandemic and everything, the freight industry has had a reverse effect as ithad on most people in our area, we've actually seemed to be busier. We haven't had any troublemaking payroll…” [#AV294]
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 A representative from a woman-owned construction company stated, “We are doing good, and itis pretty busy. But it does get kind of tough sometimes.” [#AV28]
 A representative from a majority-owned construction company stated, “I have more work than Iknow that to do with; I say no a lot.” [#AV46]
 A representative from a majority-owned construction company stated, “Construction industry ingeneral is still riding a big wave. We've been really successful the last couple years. I think toturn around at some point.” [#AV52]
 A representative from a majority-owned professional services company stated, “So much workout there. I can't keep up with it all.” [#AV62]
2. COVID-19 relief programs. Interviewees shared their experiences applying for and receivingprograms to reduce the impact of COVID-19 on their businesses. Most firms noted that they receivedsome form of financial support through federal or state programs. Other firms described the type ofsupport that would be most beneficial to their type of business during this time.
Nineteen interviewees mentioned their experiences applying for and/or obtaining COVID relief
programs [#13, #14, #15, #16, #17, #18, #2, #22, #24, #25, #27, #29, #30, #32, #33, #3, #4, #6, #8].For example:
 The owner of a majority-owned professional services firm stated, “We did. We took advantage ofthe Paycheck and then we also got a small business grant to even be able to do what we're doingright now. We got this web cam and this monitor and this laptop and a bunch of masks. And Idon't know, we got about $8,000 from that grant. All of our Board of County Commissioners andplanning board meetings are all virtual. So, we needed to come up with a way to be able toperform those virtual meetings. And a lot of our clients are rural folks that potentially don't havefast enough internet to even do this kind of stuff. So, then they would come in and we would sitin this room that we'd all have masks on. We'd be able to do these Board of CountyCommissioners’ hearings and planning meetings and stuff like that. That was a huge help to beable to buy this equipment.” [#13]
 The owner of a majority-owned professional services company stated, “I was part of the PPPfunding.” [#14]
 The woman owner of a DBE-certified professional services company stated, “Just the PPP.” [#15]
 The Native American owner of a DBE-certified construction company stated, “Yes, we did. Reallyhelped us out there, last year.” [#16]
 The woman owner of a DBE-certified construction firm stated, “No, absolutely not. To me, it'sjust like doing payroll too and you see all that new stuff on there. It's like, oh good grief. I don'teven want to think about starting some of that. So yeah, no, I try not to take advantage of any ofthat kind of stuff.” [#17]
 The owner of a majority-owned construction firm stated, “It did have some effect on ourbusiness. We had to shut one of our projects down for a week because most particularly ourmanagement team came down with COVID. And so, we did not feel that we had enoughleadership to keep things running. We did receive a pay protection loan that was forgiven, andthat was good for us. So obviously, when we had some COVID-type things, we could almost even
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go against company policy and pay that person to be at home because I could justify it becausewe received this payday protection money. So ultimately, it did not affect us much. It didn'treally affect us on the revenue side because, ultimately, we kept working. Obviously, we work inthe wastewater industry, so some of the protections that we had to start doing, we did a littledifferently, so there were some changes there.” [#18]
 A representative of a majority-owned professional services firm stated, “We did, yeah.” [#2]
 A representative of a Native American-owned SBE-certified professional services firm stated,“We did get two rounds of the PPP funding.” [#22]
 The woman owner of a majority-owned construction firm stated, “We got some help from SBA.”[#24]
 The owner of a woman-owned construction business stated, “I did do one. Oh, I forgot what itwas called. They had a $10,000 grant and a $5,000 grant. I did do that. There was also an EIDLthat didn't go through. And it was because of the way the people that did my taxes, theaccountant didn't put ... It was some letter, is what they said, in a certain box. And because itwasn't there, I wasn't going to be able to qualify because they couldn't process that I suppose,but that's it.” [#25]
 A representative of a majority-owned professional services company stated, “There were somethat we were able to apply for and receive early on in the COVID, but right now I don't know ofany.” [#27]
 A representative of a majority-owned professional services company stated, “We were aware ofthe PPL Loans, and we did get a PPL Loan. I don't know ... We have not, basically, done anythingwith it because we're not sure if we have to pay that back or not, which would be a hugeexpenditure, and we're too cautious to really use it.” [#29]
 A representative of a majority-owned professional services firm stated, “I was aware of the PPPloans from the federal government, and that'd be the main ones. And I believe that there weresome additional paycheck protection programs that maybe some through the state, and then it'snot a direct effect to small businesses in general, but the additional unemployment assistance aswell too, I think would've helped keep some individuals in the state that maybe had lost their jobduring the pandemic.” [#30]
 The woman owner of a professional services firm stated, “We were aware of them we just chosenot to take... We just felt we didn't need them, so we didn't take advantage of any of them.” [#32]
 The owner of a majority-owned professional services firm stated, “We knew about the PPPprogram and the EIDL funds.” [#33]
 The Native American woman owner of a DBE-certified professional services firm stated, “Well,we did get a grant, which was really helpful. Because it did help me set up, it's interestingthough. Because I got, I'm also a farmer. I've been farming since the early '70s. That's reallywhere I got, I did not get any grants for [my company], or the construction company. I got agrant for my farm. For me, a small business, really none of that helped me. But because I've beenfarming for 60 years, I was automatically approved, because I am a farmer. I didn't have to do aton of paperwork to apply for it, because I'm with the government on the FSA. It was a two pagewhatever, and I immediately got it. But I didn't find that for [my other company]. They didn't
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give me anything. As a small business, I really didn't get anything. … When COVID came I didn'thave any more employees. So, I didn't do any of the paycheck whatever.” [#3]
 A representative of a DBE-certified construction company stated, “We applied and received tothe PPP grant both years. The first one was a royal pain because it was, it came out so quickly.There wasn't a whole lot of guidance involved. And so, we, we had some hiccups trying to getthings applied for. And then of course with our bank, everybody was applying. And so, it was thelead time was really bad. It took, I think about three months to get our grant approval back onthe back end. When we applied for forgiveness. This year it was completely different. It was awhole lot easier to navigate. And we had our forgiveness approval back about three weeks afterwe sent it in this year. So, it was a whole lot nicer experience the second time around. I thinkeverybody kind of knew what to expect and that made a big difference. We opted not to do thetax portion because it was going to create too much of a headache for us on the 941s and such.So, we just didn't, we just handled our 941s as we normally had. I don't know that there wasanything else. I mean, the PPP was really nice, especially since we got it during our slow season.So, it was very helpful to be able to cover payrolls for our salaried employees during the, ourslow point of the season and then have payrolls available for when our guys started back towork the first few weeks until we started getting paid for the jobs we were doing.” [#4]
 The owner of a majority-owned construction company stated, “We did take advantage of the PPPloan on the first go around, just because we didn't know anything, what was going to happen. Ithink we were all in the same boat there, not knowing what would happen there.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “I didn't do the loans,[but] I did the PPP or the PPL, whatever that was for the payroll protection. A friend of mine toldme about it, so the information didn't come across my desk [from the government].” [#8]
Four interviewees did not apply for or were not aware of COVID relief programs [#1, #21, #23,#30]. For example:
 The owner of a majority-owned construction company stated, “We're one of the stupidestconstruction firms in Montana because we didn't apply for assistance.” [#1]
 A representative of a DBE-certified professional services firm stated, “We did not [apply forassistance].” [#21]
 The owner of a WBE- and DBE-certified professional services company stated, “I don't believethat I qualify for them. There was one grant that I had wanted to go for. It was a marketing grantfor $5,000 or up to $5,000 for women businesses that would've been really great just to build upthe website a little bit. But I didn't qualify because I hadn't been incorporated for two years.”[#23]
 A representative of a majority-owned professional services firm stated, “I'm not aware if we didor not.” [#30]
Three interviewees shared suggestions on the most beneficial types of assistance their firms could
receive to reduce the effect of COVID-19 [#21, #22, #25]. For example:
 A representative of a DBE-certified professional services firm stated, “I think there needs to bemore funding for small businesses in general. And I'm not like a restaurant, like we're not a
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service, we're not delivering like building a bridge or selling a hot dog. But I feel like the smallbusinesses really took a hit because we're already working in the margins anyway. And I knowthere was some funding that came down to support small businesses, but didn't come to us, sowe weren't eligible for it, we didn't apply for it. It didn't fit within what we do. So, I think thereneeds to be a specific line of funding for small businesses, for women-owned businesses, forminority-owned businesses and they are not competing. I think it needs to be almost like acooperative agreement where it's like, ‘Here's the funding, you do the work, we'll give you themoney,’ and we're not competing against all of the people in the world for the limited fundsavailable.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Idon't know if another round of PPP loan's going to be useful. The reality is the government'sstarting to shake back out for us.” [#22]
 The owner of a woman-owned construction business stated, “I would think either grants orloans. I haven't really been able to access a heck of a lot. And that would be mostly because if Ican get, like said before, the supply chain is very obviously breaking down, especially in theconstruction industry.” [#25]
3. Past marketplace conditions. Interviewees offered thoughts on the pre-pandemic marketplaceacross the public and private sectors, and what it takes to be a competitive business. They alsocommented on changes in the Montana marketplace that they have observed over time.
Ten interviewees described the pre-pandemic marketplace as increasingly competitive [#12, #2,#21, #26, #29, #30, #AV]. For example:
 The owner of a majority-owned construction company stated, “And then on the gravel end of it,that's a whole another cake between jumping through government hoops with MSHA [MineSafety and Health Administration] and air quality and EQ that is extensive. And then there's a lotof competition in the gravel world. And we have looked at a few of the road jobs and stuff butthey tend to be really huge and complicated in trying to get in on the main area of it. And aboutthe time we decided to write it off, then demand for gravel around here got pretty high andpeople were wanting the crushed products. Now, last year we rented a rock crusher and thisyear we're looking to do the same. And we're also looking for avenues to get back into crushingequipment and trying to purchase that. At the same time, we are trying to keep an eye on thelogging market, and we'd do that if there's a decent size job to go to. Often times the jobs are sosmall that transporting in and out eat up majority of the funds.” [#12]
 A representative of a DBE-certified professional services firm stated, “I think the other thing isthere's more competition in the small business world. In Montana, I know that's the case, likethere's a lot of other people and companies that do what we do or are similar. And so, there'smore people kind of going out on their own and starting small businesses, so that changes thecompetition and really the landscape of like, ‘Well, how do we do our business? What do we bidon?’ And those kinds of things.” [#21]
 The owner of a majority-owned construction firm stated, “There's 35 sign companies in Billings,ma'am. There's not that many sign companies in the entire state of Mississippi and Alabama,where I came from. I lived in a town of a quarter of a million people. They don't even have atown that big here in Montana. There were seven sign companies in that town. In Billings, you've
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got 35 sign companies in a town of 75,000 people. It is saturated with people. Most of themprobably are not very good at what they do. I lived there for a year, I looked at the stuff. That'sall I heard was how well some of them were doing, ‘Oh, we're doing pretty well.’ ‘Well, I'm gladyou're doing well. How do you get into your business, sir?’ I even offered to go to work for someof them. They didn't want to talk to me. Maybe I knew too much, maybe I'm better than they are.That was one case, for sure. I've realized I knew more about the sign business than anybody intheir whole place there. So, maybe they're getting a job, somebody's getting it. They're buyingstuff from out of state. Why should they buy stuff from out of state, when they can get it here instate?” [#26]
 A representative of a majority-owned professional services company stated, “We've seen it inthe recent past, is it impacts to the market of larger firms coming in to compete against thesmaller firms of Montana. I think it's gotten worse in the last few years because these largerfirms' employees are working at home or can work at home, and so they are able to competewith us here and open up the marketplace to some of the larger firms. We very much struggle tocompete with that. it is very competitive. Yeah, in this market anyway. In Montana, it's verycompetitive. You really do have to be careful of salaries and keeping them competitively low, Iguess, I would say. Everything that goes out into the market has multiple, multiple responders.This is across the boards, airports, water waste, water, highways, all of them, and so all of usreally have to perform almost flawlessly to maintain against such a tight market.” [#29]
 A representative of a majority-owned professional services firm stated, “I think the economy ingeneral has gotten stronger, which in particular makes it harder to find people to hire. There's alot more variety of job opportunities for candidates, for employment to find and to try to find ajob. And so, I think the labor market is very competitive and that's not just because of COVID.”[#30]
 A representative from a majority-owned professional services company stated, “Overall I amsatisfied. The market is more competitive with more consulting firms, but I don't think that is abad thing. The market is decent right now for this type of business. Projects we have bid on forMDT require online submittal so sometimes it is hard to tell what is expected when a solicitationcomes out.” [#AV205]
 A representative from a majority-owned professional services company stated, “Just thatcompetition is always stiff for work, but that's normal.” [#AV276]
 A representative from a majority-owned construction company stated, “Montana has about amillion HVAC companies.” [#AV50]
 A representative from a woman-owned construction company stated, “[There is] competitionfrom other suppliers.” [#AV72]
Thirty-four interviewees observed that marketplace conditions were generally improving,
especially for small and disadvantaged businesses [#1, #14, #15, #16, #4, #5, #7, #AV, #FG2]. Forexample:
 The owner of a majority-owned construction company stated, “The gross dollars might be thesame for the state of Montana, but the work changes from year to year. So, we can let a lot ofbridge work, it means that the reconstruction work we do and the paving work we do might godown for a given year.” [#1]
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 The owner of a majority-owned professional services company stated, “[You] would think underthe present conditions in Montana, especially in Northwest Montana, if you were a contractorand you could actually get staff and materials and equipment, I would think you would have afairly good time or easy time of starting business compared to say other parts of the state.” [#14]
 The woman owner of a DBE-certified professional services company stated, “It's been growing.Bozeman area's growing a lot.” [#15]
 The Native American owner of a DBE-certified construction company stated, “We've been doingvery well, and actually, had four really consecutive years, really good years. The bottom line wasone of the best in all my career, too. 2017 was one of the best ones. We didn't seem to be affectedtoo much the last few years, or anything like that. It was basically just last year was thatpandemic situation. But, other than that, it's been very stable for us.” [#16]
 A representative of a DBE-certified construction company stated, “We've been growing. Yeah,the last couple years have been couple of our best years since I've been here.” [#4]
 A representative of a majority-owned professional services firm stated, “I think there's been,because we work in several states. It seems like more advertisements out. More need forconsultant services in Montana and Idaho, which has helped. There are more projects to chase. Ithink it's probably part of the stimulus funds. I think it might be staffing changes, political. Thereseems to be a little bit more projects out there than there has been in the past.” [#5]
 A representative of a majority-owned professional services company stated, “We've added acouple of new ... our geotechnical side have been about the same, but we've added a few morematerials testing technicians for ... to help with ... we have seen over the last couple years, somelarger federal jobs come down the pipe where we needed help or field services or lab stuff.” [#7]
 A representative from a Native American woman-owned professional services company stated,“I think Gov. Gianforte has done the best that he can so far making this a business-friendly stateand also a good state for workers and employees. I'm trying to retire.” [#AV200]
 A representative from a woman-owned professional services company stated, “We are in thearea of Bozeman, and it is growing wildly so there is a lot of work. Well, we have worked a lotwith them in the past. In the last five years we feel that we get beat out on the contracts. Theyhave their own companies they like and that is on the design side.” [#AV204]
 A representative from a Black American-owned professional services company stated, “Montanais a very equitable place to start a business.” [#AV217]
 A representative from a majority-owned construction company stated, “It seems the market isstrong. Billings and Bozeman are good areas of business. Materials are a bit of a struggle attimes. I haven't myself and I have not attempted to try and work for MDT projects.” [#AV219]
 A representative from a majority-owned professional services company stated, “So far theclimate has been good for this line of work. Montana has been a good place of business.”[#AV242]
 A representative from a majority-owned construction company stated, “Tons of it [work] outthere. New businesses springing up weekly.” [#AV246]
 A representative from a majority-owned construction company stated, “It's fluid—the demand isstrong—everyone wants to live in Montana now.” [#AV256]
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 A representative from a majority-owned professional services company stated, “There is plentyof work in Montana.” [#AV258]
 A representative from a majority-owned professional services company stated, “My work hasbeen steady. Last year was exceptional year. This year will be a pass over.” [#AV264]
 A representative from a majority-owned construction company stated, “Our business is verymuch growing, we've had back-to-back growth records 3 years in a row.” [#AV288]
 A representative from a majority-owned professional services company stated, “The conditionshave benefited my business. The housing markets have been on the rise. It is up now but it willdrop again. The housing market affects me directly.” [#AV301]
 A representative from a majority-owned construction company stated, “Right now Montana isreally booming. There are really lots of opportunities. I have no complaints.” [#AV304]
 A representative from a majority-owned construction company stated, “We are all busy and thisarea is full of work. We never turn down work. We have our main clients as well.” [#AV307]
 A representative from a majority-owned professional services company stated, “Right now it isbusy across the board. Market is very good.” [#AV326]
 A representative from a majority-owned professional services company stated, “It is crazy nowin Montana. Lot more people moving into our state and some of the recovery money forengineering companies have created a lot of demand which is a good thing. It is a lot moreinvolved with government contracts. A lot of paperwork.” [#AV350]
 A representative from a majority-owned construction company stated, “The economy is goodand I'm short on labor.” [#AV351]
 A representative from a majority-owned professional services company stated, “The market inMontana is really on a move for adding infrastructure at this time. We're hoping we can be partof helping grow the necessary infrastructure for the area.” [#AV362]
 A representative from a majority-owned construction company stated, “A lot work right now.”[#AV25]
 A representative from a majority-owned construction company stated, “Pretty easy to get workright now.” [#AV26]
 A representative from a Hispanic American-owned construction company stated, “Montana isbooming and there are all kinds of opportunities.” [#AV39]
 A representative from a majority-owned professional services company stated, “Montana is aninteresting market, the economy is vibrant, and we are happy that we are here. Montanacontinues to grow and prosper; we are bullish on the state.” [#AV74]
 A representative from a majority-owned construction company stated, “Right now is a good timeto start a business in Bozeman, it is easy to get rolling, compared to other states.” [#AV86]
 A representative from a majority-owned construction company stated, “The work is out there.”[#AV93]
 A representative from a focus group consisting of prime contractors stated, “And in fact, I wouldsay Montana's probably, I think a smaller company would be more apt to survive in this
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environment as opposed to Colorado or something like that, where you get dominated by bigconstruction firms that come through and they establish themselves, because you got to think ofoperating budget of Colorado's Department of Transportation, has got to be enormouscompared to what we do. And where MDT excels is, we get a lot of not just bridge, but a lot oflittle projects, especially out in Eastern Montana. We have 400 timber structures out in EasternMontana, and I would happen chance Colorado doesn't even come close to stuff like that. Andlittle companies can come in, actually projects are just too small for us, for example, there's alittle 50-foot bridge out in Eastern Montana that's coming up, that is just too small for us. So, Ithink it allows little companies to potentially come in and survive in this market to be able to gojust do a little tiny structure with minimal amount of equipment and crew sizes, and topotentially succeed in the state where I think you might have trouble in some of the largemarkets.” [#FG2]
Four interviewees observed that pre-pandemic marketplace conditions were in decline [#AV]. Forexample:
 A representative from a majority-owned professional services company stated, “Business hasbeen tough that last couple of years in Montana. Tax structure and business conditions havemade it difficult. Environmental rules make it very difficult to operate in Montana. I have hadsome terrible experiences with workers comp and state.” [#AV245]
 A representative from a majority-owned construction company stated, “It's been tough for us inthe last few years. The market in Western Montana is booming but we aren't experiencing thatin East Montana, so we have to travel out to find work.” [#AV267]
 A representative from a majority-owned professional services company stated, “It's certainlyslower in Montana, we have a lot more work out of state. It seems like it is difficult to beconsidered for jobs in sate once a prime or sub has been chosen previously.” [#AV269]
 A representative from a majority-owned professional services company stated, “Being located inMontana is a huge disadvantage we are remote for shipping not viewed as a technical locationand the logistic of getting raw materials in and out. I don't feel there is a coordinated effort tohelp get business from out of state.” [#AV280]
4. Keys to business success. Business owners and managers also discussed what it takes to becompetitive in the Montana marketplace, in their respective industries, and in general [#1, #11, #13,#14, #15, #2, #21, #22, #23, #24, #25, #27, #28, #30, #32, #33, #3, #35, #36, #4, #8, #AV]. Forexample:
 The owner of a majority-owned construction company stated, “I think to be successful for a DBEfirm, they have to have the resources behind them and the employees behind them to do workon schedule and have a lot of flexibility because if they're working for multiple contractors orwe've pulled in a lot of different directions have to be the low bidder. But what I'm saying is, youhave to be a businessperson before you can be a contractor. And if they can't get abusinessperson, they're never going to survive. So that's why I'm saying if the state of Montanadecided... And I'm sure they can't do it, but we got this guy, we think he's got a lot of business
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acumen. I think he could really work good in this industry, and then give him some of the toolshe needs, they could survive, but DBEs are a dime a dozen.” [#1]
 The owner of a majority-owned professional services company stated, “You have to do greatwork. You have to meet the needs of the clients, not what you think they need, what they need,and you have to have a good reputation. It takes a long time to build a good reputation. It onlytakes a short period of time to lose it. And so, you need to have those kinds of things. Then youneed the skills and the knowledge base of the areas that you're working in so that you have aheads up. And before you can go out as to what some of the problems are, and you have to beable to also do adaptive management, which is just because it's written down on paper this way,you get out there and you may find mother nature through a curve ball at you. It's raining and allsorts of other things. You got to deal with outdoors act stuff, inaccessibility, and those kinds ofthings.” [#11]
 The owner of a majority-owned professional services firm stated, “I updated my website. I gotcurrent on all the things that basically people see. So, I worked really hard on creating an onlinepresence in multiple different platforms. After that, I guess, I would say I just tried to findtalented people. And the trick, I think, is to find people that can do the things that I was alreadydoing but do them better than me. So pretty much everyone I've hired is better than me atsomething. And outside of that planning and then staffing bit, for me, it's been re-investing all ofthe money back into the company.” [#13]
 The owner of a majority-owned professional services company stated, “When I started our firm,I was familiar with the area and had a fairly deep pool of contractors and other people that I hadworked with. So, I was a known entity in the area. It was different for me than, say, if I justpicked up and decided I was going to move my operation to Bozeman, where I didn't have awhole lot of background in the area or background with a contractor. So, I think familiarity andbeing established in the area as an engineer definitely helped me with what I do.” [#14]
 The woman owner of a DBE-certified professional services company stated, “You need to haveskilled employees and you need to know the regulations and the requirements in the area, in thecounties and state and cities. You need to market your firm and have a feel for types of projectsthat are out there, development, or discuss with cities on what kind of infrastructure projectsthey might be looking at, things like that.” [#15]
 A representative of a majority-owned professional services firm stated, “I think it's also therelationships and, you know, building that, you know, reputation with the client. I think alsoreally in the engineering field anymore, you need to be a little bit ahead of the curve or a little bitinnovative, just because that obviously helps you sell yourself to the client, you know, that we'remaybe doing things that other folks aren't.” [#2]
 A representative of a DBE-certified professional services firm stated, “I think to be competitiveyou have to have the trust of the communities and the organizations you serve, so you have tohave a really good reputation, a really solid reputation of like, ‘This firm was going to do it anddeliver no matter what.’ I think that's probably the biggest thing. I think being really flexible, wework mainly with tribes and communities that are not your regular... It's a different type ofworking environment, there's different conditions. So just we're really aware of those and we'rereally flexible and in tune to those. So, I think that really helps us be successful and it would helpother firms be successful.” [#21]
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 A representative of a Native American-owned SBE-certified professional services firm stated,“I'd say there's two factors to this. One is past performance. I always say, ‘You know where the...’That's the wrong... ‘You know where the landmines are.’ Right? ‘So, you know where the risk is.’ Ithink that's one of the big ones. And then, I'm going to stick to this one for the rest of my life. It'snot what you know, it's who you know.” [#22]
 The owner of a WBE- and DBE-certified professional services company stated, “It takes a whiteman. Sounds like so stereotypically, DBE or female to say, but that is what it feels like. I even feellike if I had a husband from Montana who was networking with me, even though he had nothingto do with the business, I think I would have more government business.” [#23]
 The woman owner of a majority-owned construction firm stated, “[It takes] good employees.”[#24]
 The owner of a woman-owned construction business stated, “Marketing. That's a big one. Andalso, government contracts and things like that would be ... I've tried to kind of tap into that, but Ireally haven't been very good at that. Getting anything like that going. So, I would imagine thatwould be a good one.” [#25]
 A representative of a majority-owned professional services company stated, “I think just havingat least a couple of people that are very qualified and work hard and understand the business, soyou don't get yourself into trouble. I guess that's the biggest thing I think for us. You can haveseveral employees to do a lot of the work, but you need to have a good solid core one or two orthree people that can review everything and make sure you're going down the right path all thetime. I think that's the most important.” [#27]
 The woman owner of a DBE-certified professional services business stated, “You need to beflexible, and issues like distance or schedule have to be invisible. You just have to satisfy theclient.” [#28]
 A representative of a majority-owned professional services firm stated, “I think it's people, Ithink it's the ability to perform high quality work and have high quality people, and provide thebest value, which is a combination of quality and people to MDT in this case.” [#30]
 The woman owner of a professional services firm stated, “Price. With the internet, it all comesdown to price. Who's the cheapest.” [#32]
 The owner of a majority-owned professional services firm stated, “I think you have to do someself-promotion. Look, here's the thing is we live in a world in which there was a qualityrevolution. If you don't have a certain level of quality, don't bother to compete. You need to havebaseline quality, you have to have a strong differentiator, and then the third thing is you have tobuild relationships with the people you want to do business with. This goes back to with thestate of Montana. If you have a relationship, you're in better shape than if you don't, but if youdon't have a relationship, it's hard to form one. It's kind of like, you can't get a job if you'reunemployed. Those are some of the key things, relationships, differentiation, self-promotion,and quality.” [#33]
 The Native American woman owner of a DBE-certified professional services stated, “The reasonthat I am still in business, and I say this right now is, if it were easy on the reservation to do, Iwould not have a business. But it's not easy. People from other big companies come, and theysay, ‘We have done work all over the world. We've been on lots of reservations. We know exactly
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what to do.’ I say, ‘This is the Blackfeet, and it's different. All reservations are different. If you goand start, and then you come back to ask me to help you, because only the hard guys are left,then I have to charge you double, because you already screwed everything up.’ Since I've beendoing this for so long, I can say that. That's just my personal opinion. When you're young, andI'm not young, but young to the business, it's hard for you. You can't really make those kinds ofstands. You either have to fall in, and do it like everybody tells you, or whatever. But if you'vebeen in the business for 40 years, then you can just say, ‘Well, I'm not doing it that way, so I don'tneed you.’ That's the difference between my two companies. When I was, I mean I've been therelonger than most people that even work at the BIA office, and the tribal, because they're allyoung. I'm [#] years old. In that respect, I am, you might say, the big boy, so to speak. So, theycan't tell me what to do, because I know better than most, what has to be done. That's just thedifference. That's why I still do [company], I'm sure. Anyway, I'm ready for more questions now.You have heard it all.” [#3]
 A representative of a majority-owned professional services firm stated, “I would say price andquality of product [are keys to success].” [#35]
 A representative of a Native American-owned construction firm stated, “We're a unioncontractor and so being able to compete with non-union is huge.” [#36]
 A representative of a DBE-certified construction company stated, “I think you have to find whatsegment of the market you're interested in. We found a bit of a niche that we're reallycomfortable in, and we've been able to be very successful at where we dip our toe into thesmaller mom and pop paving companies that go around that come in, do work, and then leave.But we're below the big, big guys that the Riversides and the Knife Rivers and the big dogs andthe, in the area that so we find kind of found a little niche in between. I think you have to findsomething you've got to have good people. We have most of our crews are very experienced,which I think for the construction industry is highly unusual. I think you have to; you have to bereasonable with your bids when you're bidding. Our two estimators are very good at what theydo and are very experienced and seasoned. So, they're realistic about what the costs are andrealistic about what the market will withstand when they're putting margins together and thingsof that nature.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “Getting the bid. If youdon't get the bid, you don't get the job. I feel very confident in our employees because we arefamily owned and we take pride in what we do. So of course, I know that's going to follow next.So, if we get the bid, I know we're going to do a quality job in the timeframe that's allotted, if notearlier, but it's sometimes just being aware that these jobs are there and then of course beingawarded the bid.” [#8]
 A representative from a woman-owned professional services company stated, “There are somany people establishing their business or trying to grow it. If an agency or new business canspecialize, they are in a much better position. The specialization can be business to business.Specialization can be even a nonprofit.” [#AV22]
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G. Potential BarriersBusiness owners and managers discussed a variety of barriers to business development. Section Gpresents their comments and highlights the most frequently mentioned barriers and challenges first:1. Financing;2. Bonding;3. Insurance;4. Contract awards;5. Personnel and labor;6. Unions;7. Inventory, equipment, and other materials and supplies;8. Prequalification;9. Experience and expertise;10. Licenses and permits;11. Learning about work or marketing;12. Contract specifications;13. Bid processes and criteria;14. Bid shopping or bid manipulation;15. Treatment by prime contractors or customers;16. Approval of work;17. Payment issues;18. Contract size;19. Bookkeeping, estimating, and other technical skills; and20. Other comments.
1. Financing. Fifteen interviewees discussed their perspectives on securing financing. Some firmsreported that obtaining financing had been a challenge but did not offer specifics. Many firmsdescribed how securing capital had been a challenge for their businesses [#12, #17, #18, #21, #22,#24, #25, #3, #32, #4, #6, #8, #9, #AV]. For example:
 The owner of a majority-owned construction company stated, “We have logging and gravel. Wehave logged primarily on private property because it's really hard to get into the mid-marketbecause you have to have so much bonding and so much money and insurance to get into it.”[#12]
 The woman owner of a DBE-certified construction firm stated, “And my husband's been verygood about you don't go buying something unless you got the money for it, or you've got the jobto pay for it. So, we, right now, I mean, for most of the time, we usually have no debt at all. And
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that helps. Then you can make decisions, then you cannot have to work if you don't want to,because everything's paid off and it's not costing you money when it's just sitting there.” [#17]
 The owner of a majority-owned construction firm stated, “We have a longstanding relationshipwith a local bank where decisions are made locally. Financing is not usually a restriction in themarket for us, but we're a longstanding business. Being a new business, it would be all aboutyour relationship with that institution.” [#18]
 A representative of a DBE-certified professional services firm stated, “Yeah, that's a barrier.Probably establishing credit like early on. Our business, I think we don't really have... I think wehad a company truck, so that gave us some credit, but because we don't have a lot of bills goingout or liabilities, like we don't have credit. So, if we wanted to get a loan, I think it'd be reallyhard for us to do that, like a big loan.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Ithink that's always the question, right? Tribes always struggle with that because of assets.Everything being in trust. Then banks, there's no... What do you want to say? They don't want tocome to Tribal Court, one. Two, they don't want to... There's nothing they can go after in case youfail on a payment. So, I think that's always a challenge for Tribal organizations. I think it's a hugeproblem for Tribal small businesses that are new. Because one, you got the Tribal piece, right?That's the government piece. Two, you got the small business, so you don't have a lot of assets toput up against something. And three, you don't have a lot of past performance to be able to say:‘We can do this, and this is how we do.’ So, banks are not as willing to take that risk. Again, it's arisk analysis. Everything in this line of work is a risk analysis. And it's almost a three-strikeanalysis right there. … I've said this for a hundred years. It would be awesome to inject some ofthat education into the colleges, right? So that... Because you're pumping all these finance guysand these banking guys out of Montana State, Stanford, name it. Right? But none of them have aclue how Tribal Government and its effects on finance are, what things mean. So, I think there'san educational component to it. I think there's a part where every bank almost... Especially ifyou're in a place where you've got a density of Native businesses at whatever level, right?Because a Native business is a startup [in comparison] to a mature company. I think therealmost should be a branch of the bank. If you're interested in doing work with Indian Country,hire people that understand Indian Country. Don't hire somebody from Stanford whose onlyinteraction with Native people is they went to a casino. … Risk assessment would be morestreamlined. Understanding of what they're getting into on both sides would be morestreamlined. I don't know how many times I've sat in meetings where I've had a guy who grewup in L.A. tell me what Indians need. And I'm like, ‘Mm-mm (negative), that's not your role.That's not your job. And you don't know what you're talking about.’ So, I think those are a couplethings that would be smart, especially with our Indian businesses, casinos, whatever federalcontracting companies.” [#22]
 The woman owner of a majority-owned construction firm stated, “[Financing is] very difficult ona new business.” [#24]
 The owner of a woman-owned construction business stated, “Yes [financing is a barrier].” [#25]
 The Native American woman owner of a DBE-certified professional services firm stated, “Thefinancial part is very difficult to get money for say operating expenses you might say, becausethat's what you pretty much need.” [#3]
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 The woman owner of a professional services firm stated, “With us and what we've found in thepast, we've done several RFPs and quotes and it all comes down to the final thing is, we're asmall company. We can't compete price wise. We can't get our price low enough. Most of thosequotes that we give, we can't compete against larger companies. So smaller companies, that'swhere we have a hard time is we don't have the volume to be able to get our products lower, tobe able to quote it at a lower price. So that's where some small companies like us really struggle,is the bottom-line price.” [#32]
 A representative of a DBE-certified construction company stated, “I would imagine as a newcompany, it could be because there's a ton of competition in our industry already. So, a newcompany coming in looking to get financing or to get some backing, I could see that being abarrier because of this, the amount of competition, just the sheer numbers of other pavingcontractors in the state is a natural barrier to others trying to get into this industry.” [#4]
 The owner of a majority-owned construction company stated, “All four of us had another job. Ithink the barriers of getting these new DBEs is kind of tough because some of the rules to be aDBE, it's got to be your main focus, which I think it is, but people also need to make a living. It'svery hard for someone that, I think, with the financing thing and that, they need to be able toshow that you can pay the money back, and for a brand-new business, you don't make muchmoney for the first few years. When they disallow someone because they have another job,especially in Montana, you can work most of the winter and try to make money, and still runyour construction business because it's all summer work. You kind of need another job to beable to get through those first couple years or you can't afford to, you just can't afford to keepgoing. You've got to live, too.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “I know that in 17 yearswe've had our ups and downs and I know that people don't want to, lenders don't want to helpyou when you're down and they can't help you enough when you're up. And it's a situation and asad story, but I've lived through both. And so, you got to try to find your bank that will help youin both scenarios when you're up and when you're down.” [#8]
 The owner of a majority-owned construction company stated, “Well, I haven't pursued it all thatmuch, be honest with you. I have talked to my banker down there in Frenchtown, Montana, andhe says, ‘You want to get a small business loan, you got to go through a bank that handles smallbusiness loans.’ Which... I do have a good reputation with this gentleman, so I think I might nothave an issue. I'm not for sure. I haven't pursued it.” [#9]
 A representative from a woman-owned construction company stated, “Capital intensive to starta business. We have had no difficulties. We make sure our products meet specifications. Wereview specification in advance.” [#AV211]
 A representative from a majority-owned construction company stated, “Encountered difficultiesspecifically around licensing, equipment, and our assets.” [#AV272]
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2. Bonding. Public agencies in Montana typically require firms working as prime contractors onconstruction projects to provide bid, payment, or performance bonds. Securing bonding was difficultfor some businesses and fourteen interviewees discussed their perspectives on bonding [#1, #10,#12, #16, #17, #18, #22, #3, #4, #6, #8, #AV, #FG2]. For example:
 The owner of a majority-owned construction company stated, “Bond and capabilities, to be ableto get bonded. Otherwise, we're stuck holding the bag and that's happened a few times. if I lookat what it takes to run a construction company. The most important person in our life, isn't ourbank, it's our bonding company. [Our company] requires virtually a hundred percent bonds and[the same from a] subcontractor. We make very few exceptions to that. So, in order to getbonding, you basically have to have enough net worth to cover the value of the projects you'rebidding because bonding companies don't want to lose money. So, I don't know how the MDTcan help DBEs in that regard, but I know that from my perspective, the biggest risk we havewithin a new contractor is can they complete their work, and do they have bonding? Can betiming issues. And then of course they're only limited to how much work they can have on handor bond at one time.” [#1]
 The Black American woman co-owner of a construction company stated, “It's everything on it setup. So how long they hold your bond for, how much do you have to bond? It used to be before'08, anybody could get a million-dollar bond. Well, the requirements to get big bonds now havechanged. So, unless you're independently wealthy, there's no way for a smaller company to comeup and be able to compete with that. Even if you say something like a small DOT job, like amillion-dollar job, and if you look at it and the breakdown on it, from 200,000 to a million,1,000,005, there's a group of six or seven companies. And then you get up to the bigger ones andit's all... Yeah, there's the one-offs that'll take a job here and there. But other than that, it's allRiverside, SK... I used to work for him, but we got to a point where we could only bond a milliondollars. So, you either, you try to get a job early in the year that's close to that as you can. But ifthat's all you can bond and you're only doing state work like that, they don't release your bondanytime soon after the job. So, then you're at the mercy of when the state decides to release yourbond so you can go get another job. It's one of those, it is so, I hate that term, but one percenterkind of stuff. Because most of those big construction companies, they own giant chunks of landthat they could just bond off of limitlessly. But I mean, when I used to estimate for a company,our bonding agent could tell us. He would never say unless we were the low one, and hewouldn't tell us by how much or anything. He would just be like, ‘Oh, don't worry about it. Youguys got it.’ And he was right every time. So that tells you how small of a family of companies it isbidding that. Any time, and I don't care who it is, I don't care if you're the best people in theworld, if you have a tight-knit community where everybody's successful and making money, youdon't really tend to want to see outsiders come in. It's just not really how that works usually. Iwould bid DOT jobs tomorrow if there was any way we could bond. I have $400,000 in the bankright now. I couldn't get a million-dollar bond though. And it's just, that's the way that insuranceis right now, too. We could probably bond, because we have that much in the bank, a half million.So, if we went and bonded a half million, that would tie up all of our bonding capabilities. Andeven if that job only took three months, the state's going to hold that for a year, I think,something like that. So, it's just, why? There's nowhere to grow from there. You know? There'sno reason why if your retainer can be released and given back to you, why your bond can't alsobe released. You still have to warranty it. That could be a completely separate thing I would bevery interested to know the percentage of times that any state job has ever gone to the bond,
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that they've ever actually taken a bond. Because every contractor knows that you don't allowthat to happen because you'll never get another bond, right? So, people go bankrupt making surethat never happens. So, to me, making the requirement for entry into bidding those jobssomething that is... Like I said, I don't know the numbers. You guys should have access to it withthis study, I would think. I would be interested to know what the percentage of those jobs evergo to the bond is. So, if you're taking something that the probability of it ever happening is like1% and you're saying that that is the main requirement for you to be able to do this job, itdoesn't seem like it's a weighted system to me that way. You know?” [#10]
 The owner of a majority-owned construction company stated, “We have logging and gravel. Wehave logged primarily on private property because it's really hard to get into the mid-marketbecause you have to have so much bonding and so much money and insurance to get into it. Thestate requires us to have bonding on our gravel pits for recovery on our own property in case webankrupt or walk away from the project. And it's based on high wall acreage, how much work itwould take to reclaim it. And we've got old gravel pits. We live on a ranch out here, west ofKalispell and we've reclaimed gravel pits in the past and turned them into pasture with cattleand horses and we've still got to follow all their rules and stuff. But the bonding has gone up andtrying to get bonding is very difficult. And the amount of collateral you have to have forbonding.” [#12]
 The Native American owner of a DBE-certified construction company stated, “Bonding was a bigthing for years, trying to get that. But now we've really got a good track record with our suretycompany, so we don't have much problem with bonding at all. Bonding was probably the key tous really getting over the hump to be able to really be able to go out and bid on things that wereally were capable of completing. It was really difficult. Primary reason was, was being triballyowned company that the surety agencies didn't feel they had any legal foothold for us doingwork, especially on our own reservation. Finally, a good agent that really got behind us, andhelped us out that way. Once we got that security, we really begin to be very successful and bidon, like I said, the work we wanted to, as a prime contractor, instead of having to bid under aprime contractor. They [the agent] were the ones that actually informed me why it was sodifficult for me to get a bond. They were really upfront and open with me on it.” [#16]
 The woman owner of a DBE-certified construction firm stated, “But our state project, we haven'tdone one for ages because I'm sorry, but I don't like all the hoops you got to jump through onthat. And bonding and insurance and oh, one job we helped somebody with, and they did, is itBacon Davis or Davis Bacon Act or whatever wages talk about tidly fart details you had to keeptrack of. It's just ridiculous, just time consuming and it doesn't get the work done. Yeah, a coupletimes. I mean, it's not that big of a deal, but it's still another monkey wrench into things. And Iunderstand the perks of it for some, but yeah. It's just something we haven't had to, most of thetime nobody's required it anyway, so we've been all right with that.” [#17]
 The owner of a majority-owned construction firm stated, “Occasionally we'll want to bid on aproject that is maybe a little larger than what our normal one is. I think my bonding cap rightnow is about 5 million. I wanted to take a swing at a job that was about nine, and the bondcompany kept me from that.” [#18]
 A representative of a Native American-owned SBE-certified professional services firm stated,“Bonding is a big one. It boils back to the Tribal piece, right? The trust lands. What assets are youputting up against that bond? And for us as Tribes, there are very few bonding... Commercial...
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Construction bonding type companies that understand that. And we have to put up so muchcollateral for smaller bonds that it is a tough value call. That's a huge challenge.” [#22]
 The Native American woman owner of a DBE-certified professional services stated, “Doublemajor barrier. I just couldn't, I never did accomplish getting bonding. It was more, but you had tohave it, because most of my big equipment wasn't paid off. I did have a loan on everything, whichwas, I had huge loan payments. So yeah, there was just all of those things, that added up to ... Ifyou couldn't get the good part of the contract, like the prime or whatever, then it was just toohard to make all the payments that you had, like the insurance, and having to have bonding.Having to have all of that stuff, that was a cost. … I did not ever accomplish to get my bonding.Now that probably could be more my fault than the world's fault, I guess. But it was out of my... Idon't want to say my comprehension, but my ability to see what they needed.” [#3]
 A representative of a DBE-certified construction company stated, “Bonding could be a barrier. Imean, I know it's been a barrier for us in the past. We had a couple of down years, and thebonding was certainly a barrier as far as getting larger jobs. We've kind of gotten beyond thatnow. And we, to a point where we can go out and bond a job pretty easily. Again, we've been inbusiness for 30 odd years now. And so, we've built relationships with the bank, with the bondingcompany.” [#4]
 The owner of a majority-owned construction company stated, “[Bonding] was definitely aproblem when we first started. [You have to] show you could make a couple dollars and showyou had the money to... you had the capacity and actually supplied the credit from the banksthey would require, that were harder to get until... until you do some work, it's hard to get thatstuff.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “Bonding goes hand inhand with whatever problem is going on in your company. So doing that bad time when ourcompany was almost upside down because we didn't get paid for, I don't know, a $300,000contract. We paid two suppliers for their mix. My financials did not look good. And so of coursebonding doesn't want even bond you. So, it's almost like, it's a catch-22. You're already beingkicked because you don't have any money, because you had to pay all these suppliers and thenyou're still trying to bid jobs, but you need bonding, but they don't want to bond you. So again,bonding companies are a lot like your lenders. They love you when you're up, but they don'twant to take the risk when you're down. You're pretty much beg and plead, and you try to putyour guarantee on it. You know that you're going to do it. You take smaller jobs, you bid onsmaller jobs and then you just hope for the best. I know we switched bonding companies earlyon because of it, because they just, and I think the first bonding company we outgrew quickly,but the second one I chose to leave just because they weren't, you have to have your lender, youhave to have your attorney, you have to have your CPA and you have to have your insurancecompany. And you're all a team and you have to have those people in your corner. And I didn'tfeel that insurance company was in my corner. So, I went to another.” [#8]
 A representative from a Black American woman-owned professional services company stated,“DOT has not caught how the market flex, that has changed quite a bit, more people are movinghere to Montana it set up for the ‘Ole boys club,’ all men's club, same people making decisions.Impossible for small companies to break in. DOT holds our bond for so long, impossible to stepin. The same companies get 90% or 15 of the same companies get the work of their, that's whywe (smaller companies) don't look at them it is not fair.” [#AV216]
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 A representative from a Black American woman-owned professional services company stated,“There is a lot of other work to where I don't even have to take the risk of trying to get DOT jobs,even though I would like to do them. But the bond for a DOT job is held for a year and keeps asmall company from doing more jobs in a year. I came up in the business doing DOT jobs withother people. The reason a lot of companies don't bid is that it seems set up for them to not havepeople bid. The jobs all seem to go to the same 10 or 15 companies. If you look at the $250k to$700k jobs.” [#AV337]
 A representative from a focus group consisting of prime contractors stated, “That's very goodpoint bonding is a big deal, especially for a lot of these smaller guys, just the act of trying to get abond, their bond costs, that's a lot of money that they're putting on top of their bids just to beable to do that. So, to be able to come in with a smaller project, it makes it hell a lot morepalatable for them to take on these projects. But I understand too MDT can't go out and have 400separate little individual projects to cover these little structures too. So, there's just got to bemaybe a little give and take on that. Have some big bundles associated with maybe a couplesmaller ones. I don't know the right way to do it.” [#FG2]
3. Insurance. Twenty-two business owners and managers discussed their perspectives oninsurance [#1, #10, #12, #13, #14, #15, #16, #17, #18, #2, #21, #22, #24, #3, #31, #4, #5, #6, #8, #9,#AV, #FG1]. For example:
 The owner of a majority-owned construction company stated, “The insurance requirements thatwe put on our subcontractors is the same requirement the state of Montana puts on us. I'venever been in their shoes. So, I couldn't tell you really if they've had trouble getting access tothose markets, but again, I don't know why they would because insurance companies are, theysell insurance, but they're also there to collect premiums. It all comes down to having the rightcapital behind themselves to pay for that premium upfront. So, these insurance companies,they'll generally charge about 25% upfront and schedule it for over 10 months. So, you got tohave the capital, the resources to be that upfront premium.” [#1]
 The Black American woman owner of a construction company stated, “It all goes with the bond.That all goes with your bonding on it. You know? Because I mean, it's the same company you'regetting one through to the other. And that's the thing. In Montana, and I know this from workingwith these companies, paying financial bonds, I don't know, they could tell you who's going towin a bid before the State of Montana can because they've seen everybody's bids first for thebond. I'm not saying they screw around with that. … I like working with them. They're a reallygood company. But the thing is, is that's how limited your insurance options and bondingoptions are in this state. You know? So, you have one company who is the most expensiveinsurance company in the state that you can go through. And if they don't approve you for yourbonding, then that's it because there's not a lot of other companies. Especially with what we dowith the excavation side of it, they're pretty much the only ones. They have a corner on thatmarket.” [#10]
 The owner of a majority-owned construction company stated, “We have logging and gravel. Wehave logged primarily on private property because it's really hard to get into the mid-marketbecause you have to have so much bonding and so much money and insurance to get into it. Andthen yes as far as equipment and I mean like just getting parts is an issue and the cost of partshas gone up, the cost of oil has gone up, the cost of fuel has gone up the cost of food, the cost of
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insurance. Yeah, that's the other thing our insurance agent said to me last fall that they wouldwrite our policy going forward for this year. But then we're going to have to find a differentpolicy for the gravel industry because the company that had been working with us said we'vegot much going on in the gravel end of it and they're not going to carry us next year. And—yeah,and two years ago she was going to drop us on the spot because she looked at our webpage andwe had on there that we've built road and driveways and pads and stuff. And she's like, ‘If you doall that, we can't cover you.’ And at that time, we were primarily just logging. We weren't evenworking the gravel end of it until last summer when we rented the machine. They're big enough,usually they can cover it. That's the problem with the small, if you don't grow big and huge, thenyou don't have enough resources to cover that. … The logging part of it's pretty simple. It's ageneral liability. In order for us to work, we've got to have like three and a half million dollarsliability to go in the woods, in case we start a forest fire, or we do damage to some property orsomething like that. But the gravel industry, then it's more, they want cover more of comp, morepeople- MSHA [Mine Safety and Health Administration] gets into play. Yeah, MSHA requires acertain amount and it's just way more.” [#12]
 The owner of a majority-owned professional services firm stated, “We got a big contract withDNRC and right at the very last minute when we're trying to get all the paperwork and thecontract signed and everything, we gave them our proof of insurance and they said, the companythat you have insuring your work has a B+ rating or something, and you can't have a contract.And so, we had to switch insurance companies just in order to get the contract that we hadalready won. So, it cost us several thousand dollars just to get the requirements that we'dalready won the contract. And then all of a sudden, we had to switch insurance companies? Yeah,that was a drag.” [#13]
 The owner of a majority-owned professional services company stated, “Errors and omissionsinsurance. So, basically it covers us in case we make a mistake, or we don't see something thatwe should have done. And that's not been very difficult to obtain either. It can be expensive. Andif you're a company that winds up with a bunch of claims, it can get extremely expensive. And atsome point, they could pull your E&O insurance is what is called. I think one of the complaintswe get is that we get audited every year on our worker's compensation, I think it is. Every year,we get audited and it's just part of what you do.” [#14]
 The woman owner of a DBE-certified professional services company stated, “Insurancerequirements, yes. Those are going up every year, seems like, but we have been able to getprofessional liability and general insurance here through our local insurance company.” [#15]
 The Native American owner of a DBE-certified construction company stated, “We never hadmuch problems with that, but it seemed like we had paid an awful lot to get it. And talking tosome friends that aren't a disadvantaged business, or tribally owned, seemed like their rateswere a little bit better than ours.” [#16]
 The woman owner of a DBE-certified construction firm stated, “But our state project, we haven'tdone one for ages because I'm sorry, but I don't like all the hoops you got to jump through onthat. And bonding and insurance and oh, one job we helped somebody with, and they did, is itBacon Davis or Davis Bacon Act or whatever wages talk about tidly fart details you had to keeptrack of. It's just ridiculous, just time consuming and it doesn't get the work done.” [#17]
 The owner of a majority-owned construction firm stated, “Now that also depends on how wellyou run your entity because I have heard contractors that have had to switch insurance
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companies because they have too many auto claims. I have heard of contractors getting droppedbecause they have too many auto claims. So, if you don't have a safety culture and you have toomany auto claims, insurance could be a big barrier to entry barrier to you. Again, that's an even aless barrier for us. We were a State Fund tier one contractor, which is about as good as you canget. We had some minor injuries that have taken us out of tier one. We're tier two, but I mean,we're still pretty dang good as far as safety. I mean, again, you can run a company however youwant, but little things like safety culture, if you don't have it, it will become a barrier to theindustry for you.” [#18]
 A representative of a majority-owned professional services firm stated, “We don't have anyissues with getting the insurance required meeting those requirements, but I have worked withsome other smaller engineer, like subcontractors, type things that they've had a little bit moredifficult to getting some of the same coverage that we have, but we've always just worked withthem and made it work. And so, knowing that it's not as easy sometimes for certainrequirements. We work with them, I guess we have our requirements for our subcontractors forwhat they need to carry. Sometimes I've had say, ‘I can't. I can't get that type of coverage,because how small I am.’ So, we've worked on [our rules] to allow a smaller coverage, as long asit's covered based on the line of work that they're doing. We have kind of a set amount that weput for our subs, but sometimes they're only doing a $2,000, $5,000 project or something, sowe'll make it so they can work.” [#2]
 A representative of a DBE-certified professional services firm stated, “That's a huge issue and it'sa huge cost. It's totally crazy. We pay about like $3,600 per year for a million-dollar liabilityinsurance policy, but some of our clients and they haven't been in... Well, we have had someissues in Montana too, but they want us not just to have that, they want us to have workman'scomp, vehicle insurance for our employees. Like all of these different insurance requirementsthat are really hard to meet as a small business because it's so much money and it's not funded.And so there needs to be some sort of reduced rate or flexibility in those requirements. So, wearen't able to do some of the work that requires those higher levels of insurance because wesimply can't afford it.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Ithink the one problem we do run into is the premiums. And that's... It's that old 90/10 rule thatwe grew up with, right? 90% of your costs come from 10% of your population. And there arefolks that don't take care of themselves that are on the pool, that then use that insurancenonstop. And then the premium will go up because of the risk. Because that risk assessment orthat risk valuation gets skewed to the negative, so they got to make the money back. Whereasthose of us that try to take care of each other or ourselves, and preventative care... Then we'rekind of stuck paying for those that don't. And that's... I think that's society as a whole. But for ustoo, we get that. And then, I always wonder about what a broker or insurance agent thinks, ‘Oh.See I can get these guys. They're not smart enough. I can get them for even another 5%.’ As far asother requirements, I mean sometimes we've had contracts where they'll say you have to havesix million dollars E&O of insurance or E&O insurance errors and omissions and you're oh, whythe contracts have $200,000 contract. Where do I get six million? And so, there's always thesecrazy things. And again, what things like that tell me is that somebody in our field who has $6million in insurance help write the contract because they see that they've limited it. So, all therest of us that don't have six million can't get it. And they can say, well, we do. They've alreadyworked it out.” [#22]
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 The woman owner of a majority-owned construction firm stated, “Insurance is incrediblydifficult to get and it's very, very expensive when you do get it.” [#24]
 The Native American woman owner of a DBE-certified professional services firm stated, “I can'tsay I have any trouble getting insurance, but my insurance was a couple hundred thousand ayear. It was unreal what my insurance for the commercial, my commercial insurance was. Out ofthis world. … Insurance requirements are unreal, because if your equipment is not paid off, youhave to have maximum insurance on them. For my trucking, my insurance was $150,000, I think,a year. It was more, but you had to have it, because most of my big equipment wasn't paid off. Idid have a loan on everything, which was, I had huge loan payments. So yeah, there was just allof those things, that added up to ... If you couldn't get the good part of the contract, like the primeor whatever, then it was just too hard to make all the payments that you had, like the insurance,and having to have bonding. Having to have all of that stuff, that was a cost.” [#3]
 The owner of a WBE- and DBE-certified professional services company stated, “It’s always morechallenging, even from the workers' compensation standpoint, we don't get the best rates. Youhave to figure it out how to manage it.” [#31]
 A representative of a DBE-certified construction company stated, “Just like taxes, your insuranceis going to go up. I could imagine getting insurance could be a potential barrier, again, because ofthe nature of the work. Especially like the work comp insurance is not going to be cheap becauseyou're dealing within a highly or more dangerous work environment than someone who worksin the office because we're out on the road, we're dealing with the traffic, we're dealing withsafety issues constantly. We've been, again, been fortunate in our relationship with our insurerthat we're able to get a decent rate, but it continues to change year in and year out.” [#4]
 A representative of a majority-owned professional services firm stated, “I suppose licensure andinsurance might be a challenge for some of them.” [#5]
 The owner of a majority-owned construction company stated, “There again, the bigger we got,the easier it was. When you're just starting, it was tough, and really expensive. But we're in oneof those industries too, it's not like it's a... We're in a danger, we're traffic control, so I think oursis probably harder than most to get. But it was an obstacle to begin with.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “Same scenario becausethat whole problem with that mix, it went into to where our bonds were attached. And so, thenyour insurance company, all your premiums are highered [sic]. They sometimes look at you as arisk company. It was a disaster. But again, now that you show them financials that, well, you'regood, oh, they want to just bid, the heck out of you. But then at the same time, I think sometimeswhen you're up, they want to give you everything and they want every single bell and whistle toput on your policy. And it's like, no, I don't need that bell and whistle. So, one, they won't takeyou if they think you're risky when you're up, they'll try to add everything to it, to just makeyour premiums higher we will just pick our policy apart. And my binders three inches thick and Iwill go through it, and I call them out and insurance agents do not like that. They want you to bequiet and then if you need them for anything like a hailstorm or any type of claim, they trulybelieve if they ignore you, you'll go away. But yeah, so insurance companies are, they're fickle.Like I said, if you're good and things look good, they'll take you willingly, otherwise they'll kindof shy away.” [#8]
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 The owner of a majority-owned construction company stated, “I've been with the sameinsurance company for years and I'm sure that they can... If they can't handle what I need to do,they'll probably guide me in the right directions. I've been with Farmers Insurance for many,many years, over 20 years. I've been with Farmers, like I say, both of our houses are insuredthrough Farmers, and our vehicles and everything else, so I'm sure if I have any issues, they canguide me in the right direction. I mean, I'm putting a horse in front of the cart saying that, but Iseem to have pretty good luck. I just stick with the same people all the time. I don't jump around,try to do competitive shopping to find the cheapest insurance rate or something. I figure if youstick with somebody, that they're going to try to guide you in the right direction.” [#9]
 A representative from a majority-owned professional services company stated, “Business hasbeen tough that last couple of years in Montana. Tax structure and business conditions havemade it difficult. Environmental rules make it very difficult to operate in Montana. I have hadsome terrible experiences with workers comp and state.” [#AV245]
 A representative of a DBE- and MBE-certified professional services company stated, “When all ofthis changed, at least in Washington State, I mean, you had to be part of a trust that actually was... You had to be in a trust that really represented the business that you did. We were through theBIAW, which was based on construction and engineering. And every year, honest to God, I had totake care of everything. And I had to buy insurance. And for three years, I didn't even shopbecause I did not have time, honestly. Then when I'm making offers to people and they'returning me down because they got a better offer because insurance is better, people are lookingat the insurance packages before they're even looking at an offer letter. I mean, this is the stuff.And it's like, okay. I said to the owner, I'm like, ‘We got to do something better.’ I went out andshopped and I found somebody who shopped for me. We found a plan that was at least ascompatible as what we had for 20% less money. We cover the employees 100% for medical,dental, vision. But I had people that saved $250 to $300 a month covering their spouse andchildren. And that's a significant savings.” [#FG1]
4. Contract awards. Twelve business owners and managers discussed their perspectives on thefactors public agencies consider when awarding contracts and discuss barriers these factors maypresent for their firms [#15, #2, #22, #25, #26, #29, #33, #7, #AV, #FG2,]. For example:
 The woman owner of a DBE-certified professional services company stated, “It favors largebusinesses that they're used to doing work with because when you do a project for them, theyhave a ranking system so when you get done with the project, you get a ranking of how you didon that project. So, if you do projects over and over, you get rankings that are in their system. Ifyou have never worked with them before, then we have to go solicit letters of recommendation,like three letters of recommendation, because they say they've never worked with us before.And so, it definitely favors the people... If you went and looked at firms that they work with, it's asame group of firms over and over. They have a ranking every year. And so, we were in theirsystem and doing well. I thought we were doing well. And we were a DBE firm. And I think that'sone of the reasons they were selecting us. And then when those regulations changed where theyhad to pick three and then they ranked the three, we just never got anything anymore. And so,we have no history or ranking since 2016. I guess I would like to look at more of how they rankthe firms, as far as the firms that do business with them get higher rankings because they'refamiliar with them, which is... I guess it's not a bad thing. It's just that a new company that comesin has a harder time getting in and getting ranked because they don't have experiences.” [#15]
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 A representative of a majority-owned professional services firm stated, “I think I've probablyonly had one experience with them that I didn't feel was fully fair. But at that point, when Idetermined that it probably wasn't fair, it was already too late. The contract is already signedwith the other firms, so it was more just, ‘Whoops. Well, make sure we fix that next time.’ And so,I don't... I guess, as far as being satisfied with it, probably not because it was too late when youactually have the chance to find out that it wasn't a fair... because a lot of times, like their... saydebriefs, when you could learn a little bit more how the selection process went, it's already,contract's been awarded at that point. we'll do it from [time to time] just to see what we can dobetter for the next time. I said it's only happened one time where I felt during the debriefs thatthat probably was not a fair process, but it's a pretty rare occurrence” [#2]
 A representative of a Native American-owned SBE-certified professional services firm stated,“We're looking at these RFPs and they talk about either what category they're going to competein, whether it's a small business set aside, or a woman-owned, or a HUBZone or pick onewhatever it might be. I think those are limiting factors, but again, I don't have a problem withthat because I work in a limited access field. I'm a tribal 8(a) so that limits for everybody elsetoo. And so, I'm not against that. I'm just saying that isn't an honest limiting factor as far asawards and stuff, a lot of times... For us every time we lose an award, we have the ability, and wedo this, we ask for a de-brief where the contract officer will either send you an email telling youfell short whether it was pricing or your technical capabilities or whatever were lacking so thatyou can improve it and get better the next time. So that's always useful to me but a lot of times itkind of goes into the great abyss and you have no idea. We've been on projects that we're goingto have an award in 30 days, 90, 120 days later, there's still nothing. And so, you spend time andeffort to get there and then the government decides that whatever, because sometimes we don'thave a clue and you waste, you spend all that money with no return and no understanding,because even a loss times is useful. The loss can tell you how to get better and what you didwrong. Whereas if it just goes into the great abyss and nobody ever gets back to you, then you'relike, well, not sure how to take this or if the money was well spent or not.” [#22]
 The owner of a woman-owned construction business stated, “Yes [factors public agencies awardon have been a barrier].” [#25]
 The owner of a majority-owned construction firm stated, “I see all of that [factors publicagencies award on] as a barrier.” [#26]
 A representative of a majority-owned professional services company stated, “We have helpedcontractors try to compete for that, and because past experience in it is of a scoring criterion, thecontractors, the Montana contractors we've tried to assist, have been unsuccessful because theycan't compete with the larger out-of-state firms that have that experience. So, when ... it's not ...Let's see, the fact that they've successfully worked with MDT for so many years is not countingas much as just simply having the experience in that one particular aspect. The same thing wehave, we've tried to open a bridge group in our company, and we cannot get through MDT's ...scoring to start it, and this is a person we hired from MDT. Obviously, [they] know what they'redoing, and we can't get in. So, it's very, very difficult to come into MDT when you don't have ahistory. If MDT would include that in their scoring. So, I would rather say it's two differentproblems. One would be the large, large, large firms, they can come in because they have suchincredible experience elsewhere. Really, the small firms trying to come in, they don't havenationwide experience, they don't have 50 spectacular bridges to their resume, but they're good,
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solid firms, but they can't break in. So, I would say, really, this is only just the smaller firms thathave this issue. If there was some sort of program to help them gain experience, gain sometraining, that would have to be considered in the scoring, then, when they proposed on projects.”[#29]
 The owner of a majority-owned professional services firm stated, “If you place too much of apremium on price, you're often getting actually a lower result and wasting money, to be quitehonest with you, because you're not necessarily getting the best bang for the buck becauseyou're basically forcing people to give up quality in return for a lower price. I think that the statecould improve their acquisition process when it comes to buying advertising and marketingservices. I think a lot of the criteria and the point system... By the way, going back to the state, Ihave sat in on some of the situations where people have been evaluating RFPs in which you canlook at them, but you can't participate, here's a few things that I actually saw. I'm going to giveyou some examples from the Department of Transportation, which I'm sure they'll love, wherethey asked for three references, so most of the agencies that were competing for this businessprovided three references and one provided five. What the people who were doing theevaluations said, ‘Well, this company gave five references and everybody else gave three, andwe're going to mark them down because they didn't give as much as this other person.’ Well,then the people met the criteria of three. If you wanted more and said, ‘We're going to give morepoints for that, or we'll penalize you if somebody gives more and you didn't, please let us know,’but they didn't do that. They didn't stick with their own criteria. That was one case. You knowsomething? Think about this, you're going to buy, let's say, $50,000 or $100,000 or a milliondollars’ worth of ads. I got the cheapest ads at the cheapest price... we're going to do 20% of thescoring on price, or 25%. You ratchet down the hourly for the people doing the work, and thenyou have to get the production costs down, and then you want to squeeze up bonus prices, andwhat you're getting is lower quality work that doesn't necessarily get the job. If you paid more,had fewer ads, maybe spent more money on quality people, you might get much better resultswith... you have 10% fewer spots, but those 90% spots that you had left did a better job for you,for example. Well, the way they set up scoring is a mechanical process, and you can get a highscore in the wrong agency. Who you have evaluating things matters because their criteria andtheir understanding might not, again, give you the idea if this is the right agency. I'm not surethat a point system is the best way to go. I suppose, in some ways it guards against getting a badchoice, but on the other cases, it militates for getting a bad choice. The check on that is havingthe marketing people and the senior executives who are responsible for the outcome to basicallytalk to the agencies and interact with them to see, ‘Are these guys the guys that are going to havethe right chemistry and understand the project well enough and have the whatever it is that isnecessary to get the job done?’ The point system basically rules out intangibles.” [#33]
 A representative of a majority-owned professional services company stated, “Seemed like theyalways on these big fancy jobs. They usually hire out a state contractor. It goes back to thequalification-based thing because not a lot of... They always seem to give it to out of state peopleand because we don't have the experience, but if you don't ever win it, how do you get theexperience? So, there's that chicken and the egg thing. It's an age-old debate, but I was actuallyon the end of that frustration factor for the first time. … Maybe a little more transparency. Theynever really tell us why and maybe it's proprietary too. There's probably reasons they can't, butdoesn't seem like there's much feedback for how you take second, how could we do better?What would've given us... What could we have done better? I just find it hard to believe a local
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entity with the expertise we brought to the table, an out of stater could do better. And usuallythose big contractors, they just throw money at it. We got all these fancy toys, and you got a guyfor this, you got a guy for that.” [#7]
 A representative from a majority-owned professional services company stated, “There isdefinitely a bias in favor of the big companies. We are a small company who has very qualifiedworkers but because we don't have government jobs on our resume, we are getting overlookedfor government jobs.” [#AV303]
 A representative from a majority-owned professional services company stated, “Hard to getcontracts with them. We were in bridges. One of their main criteria is your current workloadwith MDT. If you don't have one going you cannot establish one.” [#AV336]
 A representative from a majority-owned construction company stated, “They need to take intoconsideration past performance when awarding contracts.” [#AV367]
 A representative from a focus group consisting of prime contractors stated, “Most of thealternate delivery projects that have been let in the state have gone to out of state contractors…For a CMGC project, so we have two different alternate delivery methods in the state. So CMGC isone and then Design Builds is the other. We spent months putting together proposal for sometimber structures out east of Lewistown, Montana. So central part of the state. It involves a lot oftechnical writing, a lot of meetings, interview, just a lot of work. And [a large national company]comes in with their team of technical writers and amazing interviewees, and they just come andsnag it right up from underneath our feet. And obviously everything's based on the writing, yourwriting and your interview, so cost isn't really taking an account on any of that. And I guessthat's supposed to come out through their CMGC process, involving ICE and stuff like that. Butwe know that there's no way [this large national company] can compete with us on price. Wejust know, because we go up against them, hard bid and we beat them every time. And so thoseare tough pills to swallow. It really is, I've spent so much time in Eastern Montana, driven overthose structures, probably 100 or more time to have somebody come in that's probably neverbeen there was difficult to say at the least. It's hard for the local contracting association tosupport those delivery methods, if they're just going to keep giving it to out of state companiesand a real issue that we saw, and this is no secret. And we talked about it at our convention hererecently, is it put so much into previous experience that there's just no way that any of theseMDT or sorry, Montana companies can get a project because we don't have the experiencebecause they won't give it to us. So little bit of a double-edged sword there. And so, we talk withthem about if you really want to get an MDT contractor, judge us on our writing, judge us on ourinterview. Don't judge us on what our previous experience is because we know we can buildthese bridges and you know we can build these bridges. And so, there's some talks internallywith regards to that. The CMGC process, you dump months and months into it when we'reworking on other projects and whatnot, same with right now with this design build, we'respending a lot of time, a lot of meetings, with a lot of discussion. I guess this one, we actuallyreally do think we stand a chance, but you're one of three firms right now that have beenshortlisted and two firms are going to go home. They're going to dump months and months andmonths of work into this, probably no reward. So, in my mind, not very attractive in someregards. I mean, we go out, we can hard bid a job, we can spend a couple weeks working on a bidand either you get it, or you don't, you move on with life. And I don't know, I understand whythey do it, I have a little bit of a bad taste in my mouth from that Lewistown CMGC, it was a tough
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one. My guess is there's probably pressure from the federal government too, to work ondifferent delivery methods. Do I think it saves the taxpayer's money? I don't, I don't believe itdoes at all. In fact, you can't tell me that [large national company is] going to come into the state,they're not bidding against anybody, they're bidding against ICE. I don't know if you don't knowwhat ICE is, they're an independent estimating... So independent cost estimators. That's allthey're bidding against. And if you're within 10% of the ICE's bid, I guess it's not even disputed,they just move it right through. And so, I just don't see where the value is. And it takes a lot oftime. So, with the CMGC, I don't believe they're going to start work on those bridges until 2023.And this was stuff we were doing maybe 9, 10 months ago. So, there's maybe two to three yearsbefore work actually starts out there. I just don't see the benefit. The design build though, I dosee the benefit, the first of all, they're shortlisting to down to three firms that they feel could puttogether a good proposal. We're having to think of innovations and cost is a big one and we'reworking through all that. And then we're going to give out probably 30% plans, I think we bid offof those. We get decent pricing, they judge us on our proposal, our plans, our price. And then wego to work a pretty quick turnaround on plans. And so, I can see where that benefits thetaxpayers because you're getting a contractor out there working on your bridges right away andwith a good proposal and good pricing. If MDT designs a bridge, we're doing a structure rightnow out of Belt, it was stamped in 2010 and we're just going to work on it now. So, you can seethere's quite a bit of time involved from the inception of a project when we actually build it juston the bid bill. So, these design builds, I can see you can get them out there and get them donequickly. You take all that bureaucracy that happens in the middle and throw it away and just getsomething done. That's probably a really long answer to a short question.” [#FG2]
5. Personnel and labor. One hundred and two business owners and managers discussed howpersonnel and labor can be a barrier to business development [#1, #10, #11, #12, #13, #14, #15,#16, #17, #18, #21, #22, #24, #25, #27, #29, #3, #30, #31, #32, #33, #35, #36, #4, #5, #6, #7, #8,#AV, #FG1, #FG2]. For example:
 The owner of a majority-owned construction company stated, “The biggest impediment to ourbusiness is hiring people. Yeah, that was an issue before COVID. Well, out of our, say 235employees. There's probably only 30 to 40 those that are full time employees. Everyone else thatworks for [our company] is seasonal. So, we have in our management positions, I would saywe're all full and able to fill all those positions. The seasonal employees are more difficultbecause everything we do requires our employees to travel, and people aren't inclined to travelas much as they used to be. Whether they're in Billings or Missoula or wherever, if it's outsidetheir home—one hour driving distance. It's very difficult to find people with the rights skills. Ithink any employee you get, more than likely you're going to have to do some level of training. Iwould say we bid across the state because we've got a pretty large core crew of people that comeback every year. It's going to limit the amount of work we can bid or do in the future. If we caneither learn to hire people more effectively or retain people more effectively, we're going to haveto limit the amount of work we do.” [#1]
 The Black American woman co-owner of a construction company stated, “I think that we have,but the way we choose to look at that is everybody's playing with a pretty equal playing fieldthere. I like my chances a lot more in competing with different companies for jobs andemployees and stuff like that if it's just coming down to how we treat those employees andsimple things like that because I know that we're quite a ways better on that.” [#10]
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 The owner of a majority-owned professional services company stated, “That's become a harderproblem now, just because it's a labor shortage.” [#11]
 The owner of a majority-owned construction company stated, “Yeah, we definitely can't findworkers. There's a lot easier jobs than what we do, and we get them trained and they findsomething else and go away and it gets pretty frustrating trying to employ steady. Because everytime you just get one trained to get things moving good, then they find an easier job with lesshours, and less hard work is the main concern of what we've run into. The other aspect of workis that you have down times because of the weather, for a month or more at times and it makes ithard to keep employees on account of that. The same thing with the gravel industry as far aswinter comes and you really don't have that thing get froze up and mother nature takes itscourse on all of that. And then you have an employee that finds another apple to pick, and youmight lose that person. It's like, you almost have to have somebody on staff and pay them, look atthis, if I don't have time.” [#12]
 The owner of a majority-owned professional services firm stated, “It's impossible. I've gottenlucky a few times, but overall, I mean, I still [have] an ad out. I've had an ad out for almost a yearfor a civil engineer. Can't find somebody. Nobody wants to move here because the housing is soexpensive now and I can't pay someone enough to be able to make it. My team is all out there inone room and the collaboration and learning from each other and the constant dialogue that'sgoing on out there, I don't see how someone working remotely would fit into that very well. Andthen my professional engineer ended up leaving. His wife got into law school in California. So,they left and moved to California. So, I didn't have a PE on my payroll. I'm still looking for one.You just can't find one there's, there's none to be had, it seems, unless I steal them fromsomebody.” [#13]
 The owner of a majority-owned professional services company stated, “My business is prettyconstant based off of my ability to hire staff. If I had the ability to hire more staff, I could expandmy business. As businesses coming to grips with that, it doesn't matter who I talked to, we are allin the same boat. We're having difficulty hiring staff now. And it seems to be getting a little bitbetter. But over the last couple three years, it's been quite difficult to hire people. Mostly fieldworkers, but I've tried to hire engineers or engineering backed graduates from Havre. So, that'spart of Montana State and part of U of M out of Butte. So, that's Montana Tech, and got absolutelyzero inquiries about full-time positions, which I found very strange that you couldn't even getanybody to even send you an email about potential employment. So, I'm not sure what's goingon at the college level, if there were people who didn't graduate on time or there's so manyoffers out there for young college graduates that they all are seeking employment in their mostdesired locations around the country or exactly what's going on. But it's been difficult. And then,that carries through to local field staff, too. We've seen an increase in what labor rates are, andwe've come to grips with that and had to pay more or offer better benefits or more benefits topeople that generally would have been seasonal or entry level positions. It just has impactedbusiness quite a bit. They are [mostly seasonal]. I usually will have enough work that I'll keep afew of them through the winter. But a lot of the seasonal type people, they like to take thewinters off. And so, I haven't in the past had a whole lot of difficulty finding people who werehappy with seasonal work. They tended to be a little bit older or really young, right out of highschool, or a little bit older and getting towards the end of their careers or had alreadysemiretired and were just looking for seasonal type of work, some former military, and otherfolks like that who really didn't need a full-time job. And so, we've always, over the years, been
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able to find a group of people who fit our need. We post it online now. We used to do in paper. Idon't even know if we get a response in paper. But we used to do paper, but we do online. We'vetried a variety of online services. I've also hired people through some of the local staffingagencies where they just came to work with us on a contract basis. And I've had mixed resultswith that. It's a little more expensive upfront, but I don't have quite some of the other laborexpenses that you might associate with a regular employee. But they seemed to be a little moreparticular. And if my projects wind up in night work or something like that, those folks are not sointerested and work in some of the strange hours that we'll get during like a payday season.”[#14]
 The woman owner of a DBE-certified professional services company stated, “We've been trying.Yes, we have new employees and then we could use a couple more, but they're hard to find.”[#15]
 The Native American owner of a DBE-certified construction company stated, “We really gotshortened because of the pandemic. We had some problems there with employees not wantingto work and stuff, but full-time, we had 12 last year. Right now, because we're still kind of on ourslow season, we have the six, and that's primarily what we hold year-round, in the last few years.But we'll go up in the season, depending on the workload, we'll go anywhere from 12 to 24people. We got hit with this pandemic thing, and we really had to cut back on our workload,because of the employees. We just couldn't get the people. We had the ability to do the work, butjust not the people to perform the work for us. When we did try to hire new people, we alwaystried to find the best we could, as far as experience, and we didn't have to take them through atraining program. I know our S and K here has a heavy construction school, and we've tried toutilize them, too, but they're not quite experienced enough. But we've hired a few of them. Truckdrivers that came out of there, we were really successful that way, but the heavy equipmentoperators, we struggle with it.” [#16]
 The woman owner of a DBE-certified construction firm stated, “But for our type of work, theonly thing that's really affected us is the fact that you can't find decent help. Sometimes you canfind help, but they don't know anything. Nobody knows how to run equipment or anything likethat. And then there's too, some of them could care less about even learning, so. Attitude of theworkers is stink … Honestly, I just don't want to be involved in anything that you have to sign upfor, even if you get reimbursed for, and just, I don't know. When we come to training, like forCDLs, we usually let them try to teach them ourselves and it's like get the manual, learn thatyourself. And then we let them practice on our own trucks and stuff and take the test with ourtrucks. So, saves $4,000 or so instead of going to school, right? Well, various, yeah, Job Service,word of mouth. We went with Indeed this one time, and we had tons of stuff and then wethought, oh, let's just put an ad in the local paper. We did that. And even in the Whitehall paperof all places and this one guy, we have a fantastic employee, he was in Whitehall Applebee'slooking at the paper. It's like, okay, that's works for us. So, yeah. You never know. God provides,put it that way. We've had some people that have... in fact, I remember talking to somebody withthat at one time that had gone through the problem, and it's not bad. They were okay. But yeah, Ikeep forgetting about something like that.” [#17]
 The owner of a majority-owned construction firm stated, “Most of them now are year-round, butsome are seasonal. During the busy season, we will add as many as we can, but in recent yearsthere's just no one to add. I'll tell you right now that hiring staff will change how I will do
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business. We're in a rural area, so we don't see an influx of people, and it used to be money themotivating factor to bring labor into the workforce. These younger generations, that moneydoesn't motivate them. And it seems like it's a never-ending cycle of training. You get somebodytrained up, and then they just decide that this is not what they want to do. And so, they exit. So, Imean, we're probably just going to focus on what our most profitable projects are and stick tothat. And quite frankly, it's not MDT work. Yeah, we do a mix. So, we do a mix on the job. We onlydo classroom once a year, but we've started to participate in a specific safety app, and we'repretty happy with those results.” [#18]
 A representative of a DBE-certified professional services firm stated, “That's hard. We have ourcore team of people who've been doing this a while but getting interns or more community levelassociates engaged and retained has been hard. So, finding people locally that want to work,doing a research and evaluation in the communities we serve, that's really difficult. And that'slike a pipeline issue of like kids coming up the pipeline, they're not introduced to research early,thinking about all the STEM fields and all that. So that's a major barrier. If you look at like thegender gap in research and evaluation, the pay, like there's lots of issues that are contributing tothat.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“For us, the COVID was a huge factor in that. People didn't want to work, right? They're gettingpaid to sit at home. We do a lot of ... On-the-job training, OJT. And so, we haven't had that huge ofa problem. Finding people who again, want to work was a challenge. And then, we have somekind of niche businesses. Like the stuff we do for access control kind of is a little niche-y. So, it'snot like everybody and their brother can do it.” [#22]
 The woman owner of a majority-owned construction firm stated, “[Hiring people]'s the biggestissue that we have right there.” [#24]
 The owner of a woman-owned construction business stated, “Yes [personnel is a barrier].” [#25]
 A representative of a majority-owned professional services company stated, “That's a difficultyright now, for sure. It's hard to find people that are qualified to do that type of work becausethere's so much work out there right now, I believe. So, I think that is a big barrier right now. Westruggle with that a lot and just trying to figure out the best way. We've tried lots of differentadvertisements, LinkedIn and whatever all those other ones are that you can advertise for. Andwe get some applicants, but we haven't been overly successful. We've maybe hired one personfrom that. We've also tried a recruiter and we didn't have any success with that either. Most ofour success has been just with letting people we know, letting them know that we're looking forpeople and looking for good people and what we're trying to find. And then just by word ofmouth, we end up getting a call out of the blue just by doing that. And so, it's mostly just onrelationships and letting people we know, know that we're looking, so that's where we've hadmost of our success.” [#27]
 A representative of a majority-owned professional services company stated, “Absolutely. I mean,this has been very, very difficult. Probably the most significant problem that we face. It's notnew. This has probably been an issue for the last five or more years. Finding employees has beenvery difficult. There's probably just simply not enough engineers in the marketplace right now,or even coming into the marketplace.” [#29]
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 The Native American woman owner of a DBE-certified professional services firm stated,“Finding good employees is very hard. And I'm very meticulous about my employees. They haveto have good integrity. They have to be consistent. They have to come to work when they'resupposed to come to work. And you don't find a lot of people that are that way. But once you getthem and you train them, I've trained I can't tell you how many young people I've trained for[my company]. And they're great, but this isn't where you really want to live your whole life. …Inthe construction company, that was for sure big. That's a hard thing. Even, for instance, in theconstruction company it's hard, because you're not only training them, but you are spendingmajor money with big equipment, and putting trainees in with them, and trying to get them upto snuff on how to do the job. They're not consistent. They don't come to work or ... That's a realhard area in the construction. In the other company, I have trained so many girls, I can't even tellyou. They're trainable, but they move on. They get married, they have children, they move, theywhatever. But that, the land consulting is easier to handle, because you can have some corepeople that are really good at it. They're just two different worlds.” [#3]
 A representative of a majority-owned professional services firm stated, “I think the economy ingeneral has gotten stronger, which in particular makes it harder to find people to hire. There's alot more variety of job opportunities for candidates, for employment to find and to try to find ajob. And so, I think the labor market is very competitive and that's not just because of COVID.”[#30]
 The owner of a WBE- and DBE-certified professional services company stated, “I would like to bealso visible for these kinds of contracts where especially now with the workforce shortage, whenwe have employees available, we can provide them on the contract if that's required or we canprovide that help.” [#31]
 The woman owner of a professional services firm stated, “That is a problem, just right now wehaven't... Or at one point we had eight employees and competitively wise, since we are such asmall business, we couldn't compete as far as wages and insurance benefits. So just because ofour size we couldn't compete so several of our employees left with companies offering higherpay and more benefits. So that is, for smaller companies, that is an obstacle, just the pay and thebenefits for employees. The other one is finding qualified, just people who do want to work.”[#32]
 The owner of a majority-owned professional services firm stated, “Finding personnel now is farmore competitive than it used to be, by that I also mean finding good personnel. In Bozeman andin some other cities in Montana, it's expensive to live, and so if we hire somebody and they can'tafford to live here, we have a problem. We try to get out of state when we can, in terms of doingbusiness because we can charge more. But when you're in Montana, there's a disparity betweenwhat we can charge and afford to pay people, and the cost of living now, particularly when itcomes to housing, and so that's a barrier.” [#33]
 A representative of a majority-owned professional services firm stated, “We're all dealing withthat [labor shortages] right now.” [#35]
 A representative of a Native American-owned construction firm stated, “That's tough, findinglabor.” [#36]
 A representative of a DBE-certified construction company stated, “Just the labor market's beenextremely tight, but in speaking with other HR professionals, that's a pretty much nationwide,
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seems to be a nationwide situation is that the labor market is extremely tight right now. I thinkyou have to find something you've got to have good people. We have most of our crews are veryexperienced, which I think for the construction industry is highly unusual. We've been able toretain our employees. I have, or the company has several employees who have been with thecompany for 10 plus years so that creates a nice continuity. They know what to expect from theperson next to them… Hiring employees is definitely a barrier. I mean that's, and everyone inthis area is dealing with that, especially your skilled laborers. So, your truck drivers, yourequipment operator, your supervisory staff, those positions are extremely difficult to fill. Truckdrivers have been a problem for several years, but it seems now that some of the others havebecome more and more difficult of late, but even the unskilled laborers have now becomedifficult to hire in the last year or two. I think the bigger issue is that we don't have enoughpeople that are wanting to go into those skilled trades. You know, we're not seeing as many kidscoming out of high school that are wanting to be in the construction industry or wanting to betruck drivers or, you know? I think we're starting to see a kind of a downturn on that. The otherthing too is where we are geographically. We're very close to the oil fields. And so, a lot of theskilled laborers go to the oil fields, especially when they are booming, because the oil companiescan pay tremendous amounts that small businesses simply... We simply can't afford some of thewages that the oil... We can't compete with the oil company wages. And if you're, especially ayoung 21-, 22-year-old, you've got a couple of years of truck driving under your belt, you'resingle, and the oil company is going to offer you $100,000 a year to come over there and live in awork camp, we can't compete with that. And that's just a barrier that none of us can really domuch about.” [#4]
 A representative of a majority-owned professional services firm stated, “Staff turnover has beena challenge, but trying to find some people with those specific software skills and things. Theconsultant industry, what I've noticed watching people hop around in the last 10 years, since I'vebeen in the consulting business, there's not a lot of them that stay at the home firm. They're firmswapping, moving around. The other firms are not bashful of just calling up someone at yourplace and hiring them. I trained three people at the last place I was at. Literally, our partnershired them away. Since I've been here, I generally get three to four offers a year to go to anotherfirm. They'll just flat call me up. The last guy that did that, I said, ‘No, I'm not interested. Not atall, but why don't you come work for us.’ Never heard back. No, I can say the industry is verycompetitive. I'm seeing, at least this generation, they're just not as loyal as others. They aren'tafraid to hop around, go somewhere else and then want to come back. I had a constructioncontract that we're managing, and I had it all staffed out in February. The lady I was bringing outof Lewiston, Idaho to head up to construction inspection was poached from us by another firm,and she accepted that without saying, ‘Hey, can we match the offer?’ Because our company, theykind of look at raises in April, and this was in December. She had got her PE license, whichgenerally we give them a bump up. That was coming in April, and these other guys beat us to it.Another month, and she left, another left. I wound up hiring people straight out of college andtraining them. Career fairs looking for people, we set up booths for that.” [#5]
 The owner of a majority-owned construction company stated, “Our people that are coming, wehave this... we haven't had any turnover hardly, so that's been good. It is a little harder to findpeople that want to make it a career right now. We've had pretty good luck with college kids thelast few years, but people that want to make it a career, we're not finding a whole bunch of newones. We have the ones we've had for a long time, at least.” [#6]
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 A representative of a majority-owned professional services company stated, “The manpowerwould've been our main hold up on a lot of stuff. I would say that the biggest burden would bethe limitation of qualified or interested individuals in this realm. A lot of the people we hire, a lotof our technicians are high school, we're not looking for college degrees for what we're doing.Just people willing to work. We do employ a lot of engineers too when those jobs are opening.So, we have certain requirements for that. The educated kids are a lot easier to find in myopinion, it's the more doers, the lower waged people out doing the doing. And then our servicesare so specialized that we basically have to train everybody from the ground up, so that doestake time. That would be, I don't know a burden, but it is just like any job. But if we see anybodywith past experiences, we're pretty excited because we know that they know what they'regetting into and they've had some previous training of some sort, so that does help and that cango for any job, but ours is very specialized, so. We're just talking about that. Trying to go to somejob fairs and stuff like that. Trying to find... Going back to the burdensome question to find,trying to get kids go to a high school or get college kids that want to come in to be a technicalengineer or a materials engineer, just try to expand and it's such a niche that we don't promoteourselves locally. We don't go to these public areas. We're not trying… We seem to be okay withthe way things are running, but we wanted to, that's an obvious improvement from our businessmodel.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “Trying to find somebodyis so tough. It is because when my husband was alive, we were trying to find, because at thattime our kids were in college and so it was just basically him and I, and we were looking for athird person and oh my goodness, it was like pulling teeth and a lot of jobs that we have isprevailing wage. And so, they're making a good wage and we would have guys show up and ifthey show up at eight o'clock, oh, you just consider yourself lucky. And then we hardly ever takea lunch break, but this one day that this new guy was on, we took a lunch break, he never cameback after lunch. So, it is phenomenal. And then you hire, the guys will, when you interviewthem, they'll tell you that, oh, they can do this, this, this, this, this, and this. And then they are sounderqualified. And after my husband died, we thought maybe we should hire a person to takehis place in estimating and supervising. And two different men wanting almost between 3 and$4,000 a month cleared, left us high and dry. We actually tried, well, like I said, when we weretrying to find that supervisor and that to take that place, it's impossible. It's impossible to findgood help.” [#8]
 A representative from a Native American woman-owned construction company stated, “My onlyother thought is they need to enforce DBE program. All states have one, but Montana does notenforce it. So why have one if it’s not enforced. Recently the last couple of years they tried towork with people. We have a labor and supply shortage. Right now, I have two paver machinesone has been waiting for a part for a month. I cannot get the part in. It is the main equipment forpaving.” [#AV206]
 A representative from a woman-owned construction company stated, “It's hard to find goodpeople that know how to work and want to work. A lot of companies seem to get so safety-minded that they just can't seem to get anything done. Sometimes the regulations and thepaperwork, all the safety stuff you have to go through anymore.” [#AV207]
 A representative from a majority-owned construction company stated, “Lack of labor. There arenot enough employees to do the work available.” [#AV210]
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 A representative from a majority-owned professional services company stated, “[One barrier isthe] lack of available employees.” [#AV214]
 A representative from a majority-owned construction company stated, “Finding work is prettyeasy, but as far as getting someone to come work, it is very difficult because of demographics.”[#AV215]
 A representative from a majority-owned construction company stated, “We have way morework than we can do, we need employees.” [#AV223]
 A representative from a majority-owned construction company stated, “Primarily I can't find anyemployees. It is really hard to find good workers these days. I have always had a positiveexperience working with the State of Montana. I have worked with the City of Missoula andseveral aspects of the DOJ for the State of Montana.” [#AV224]
 A representative from a woman-owned construction company stated, “The Department ofTransportation fired us last year because my fertilizer guy ruined a yard because we justcouldn't find qualified people to perform the jobs in the last few years.” [#AV227]
 A representative from a woman-owned construction company stated, “Can't find employees—hard to find qualified ones.” [#AV228]
 A representative from a woman-owned construction company stated, “It's tough to find goodhelp and keep the morale high.” [#AV229]
 A representative from a majority-owned construction company stated, “It's hard to hire rightnow due to lack of qualified applicants.” [#AV233]
 A representative from a majority-owned professional services company stated, “The hardestpart is finding people that want to work so that we can pull more jobs in.” [#AV237]
 A representative from a majority-owned professional services company stated, “I have troublegetting employees. We've recently expanded and gone from 7 - 8 employees up to 17 in the lastyear. I could probably use 20 but it's more difficult to find qualified people willing to work thanit was prior to COVID.” [#AV239]
 A representative from a majority-owned professional services company stated, “Gettingqualified people. Manpower - we turn away a fair amount of work. We don't pursue someprojects because we don't have the capacity.” [#AV247]
 A representative from a majority-owned construction company stated, “Right now there is notenough workers & too much work.” [#AV248]
 A representative from a majority-owned construction company stated, “The only thing I will saythey is there is a shortage of landscape contractors. I think because the market is high right nowand it's hard for people to move into this location.” [#AV250]
 A representative from a majority-owned construction company stated, “It has made it moredifficult due to COVID. It is more difficult to get workers this year. We are at 1/3 of our regularworkforce.” [#AV251]
 A representative from a majority-owned construction company stated, “Can't find anybody thatwants to work. To employ, got on Indeed and they either won't return our calls or don't show upto work. Getting harder and harder. Everyone is saying the same thing.” [#AV255]
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 A representative from a majority-owned construction company stated, “The biggest concern is ashortage of qualified workers.” [#AV261]
 A representative from a majority-owned professional services company stated, “We could usesome employees.” [#AV262]
 A representative from a majority-owned professional services company stated, “The labormarket is very tight. Finding new help is very difficult.” [#AV266]
 A representative from a majority-owned professional services company stated, “Labor shortage[is a big barrier for us].” [#AV271]
 A representative from a majority-owned construction company stated, “A labor shortage due tothe extended unemployment checks for COVID. We can’t find laborers and we have to paylaborers wages that are ridiculous.” [#AV285]
 A representative from a majority-owned professional services company stated, “The availabilityof employees who want to work [is a big barrier].” [#AV287]
 A representative from a majority-owned construction company stated, “The work is the easypart, and the employees are the hard part.” [#AV296]
 A representative from a majority-owned construction company stated, “Finding the rightemployees has been the biggest issue in the last decade.” [#AV306]
 A representative from a majority-owned professional services company stated, “The hardestthing right now is getting people. It’s hard to expand because you can’t get people. We certainlydon't like your audited overhead rates.” [#AV308]
 A representative from a majority-owned construction company stated, “[It is] hard to getpeople/workers and material. MDT is difficult to work with, very restrictive.” [#AV318]
 A representative from a majority-owned construction company stated, “[There is a] lack of labordue to high cost of living.” [#AV320]
 A representative from a woman-owned professional services company stated, “Overall, laborshortage is making it difficult. Cost of goods and fuel is driving up our costs.” [#AV324]
 A representative from a majority-owned construction company stated, “You can’t get workersand supplies are hard to get and we can’t control the price. Most companies won’t give you adefinite price because they don’t know, because their suppliers aren’t telling them, and theydon’t know when it’s coming. What we’ve experienced so far is alright.” [#AV332]
 A representative from a woman-owned construction company stated, “Need more employees.”[#AV333]
 A representative from a majority-owned construction company stated, “Struggling to foundenough labor force.” [#AV334]
 A representative from a majority-owned construction company stated, “It is favorable to startright now if you can find the materials and labor.” [#AV335]
 A representative from a majority-owned construction company stated, “Based on where we arelocated, the hardest thing is getting labor, employees in general. It has to do with the cost ofliving.” [#AV343]
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 A representative from a majority-owned professional services company stated, “Looking foranother employee that has been the main challenge.” [#AV348]
 A representative from a majority-owned construction company stated, “There’s too much workand not enough people right now. It is tough getting people to work.” [#AV349]
 A representative from a majority-owned construction company stated, “The economy is goodand I’m short on labor.” [#AV351]
 A representative from a majority-owned construction company stated, “It’s just really hard toget employees right now.” [#AV353]
 A representative from a majority-owned construction company stated, “It’s easy to obtain workbut impossible to obtain employees.” [#AV356]
 A representative from a majority-owned professional services company stated, “It is extremelydifficult to find entry level technicians, all material testing we do we can’t find anybody.”[#AV358]
 A representative from a woman-owned construction company stated, “Obtaining work is notdifficult at all; obtaining good employees is difficult. Labor is a big choking point for businessesout here right now.” [#AV361]
 A representative from a woman-owned construction company stated, “We need helpers. Wecan't hire people anymore. They've got it too easy on low-income people because since they candraw welfare they don't want to work.” [#AV363]
 A representative from a majority-owned construction company stated, “Being able to hire [is achallenge].” [#AV4]
 A representative from a majority-owned construction company stated, “Employees are thehardest to get right now.” [#AV10]
 A representative from a majority-owned construction company stated, “Supply chain issues.Labor is difficult to come by in the Bozeman and Gallatin Valley areas.” [#AV17]
 A representative from a majority-owned construction company stated, “Getting enough workers[is a challenge].” [#AV21]
 A representative from a majority-owned construction company stated, “Need more employees.”[#AV24]
 A representative from a majority-owned construction company stated, “We have plenty of work.There's a labor shortage. Qualified labor is hard to find.” [#AV29]
 A representative from a majority-owned construction company stated, “It is just a long processwith all the paperwork. The hardest thing is obtaining more workforce or people. Starting abusiness is fairly easy if you have the people.” [#AV31]
 A representative from a majority-owned construction company stated, “If I could find help, Icould grow as big as I wanted. Having trouble finding employees because there is a lack ofhousing.” [#AV33]
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 A representative from a Native American-owned construction company stated, “It is difficult.Montana has probably the lowest unemployment rate in the US. In the construction field, there isno labor.” [#AV34]
 A representative from a majority-owned construction company stated, “[There is a] shortage ofqualified workers.” [#AV37]
 A representative from a majority-owned professional services company stated, “Workers is thehardest thing. They want skilled wages for unskilled work.” [#AV42]
 A representative from a majority-owned professional services company stated, “Staffing, findingemployees is our number one issue for us.” [#AV47]
 A representative from a majority-owned construction company stated, “We are having a difficulttime hiring employees who want to work.” [AV51]
 A representative from a majority-owned construction company stated, “Shortage of help andlabor [are both barriers].” [#AV55]
 A representative from a majority-owned professional services company stated, “Graphicsdesigners there a lot of them but not enough work, vinyl installers, they put graphics on vehiclesand signs, and cannot get 1 hired. No one has experience willing to work under $25-30, which ismore than what small business can handle.” [#AV58]
 A representative from a majority-owned construction company stated, “We need goodemployees.” [#AV61]
 A representative from a majority-owned construction company stated, “Finding labor ischallenging.” [#AV63]
 A representative from a majority-owned construction company stated, “Hard to find workers.”[#AV67]
 A representative from a majority-owned construction company stated, “There is a laborshortage.” [#AV69]
 A representative from a woman-owned construction company stated, “Employee shortage,material shortage.” [#AV70]
 A representative from a majority-owned construction company stated, “[There is a] lack ofemployees.” [#AV85]
 A representative from a majority-owned construction company stated, “Just can't findemployees.” [#AV87]
 A representative from a majority-owned construction company stated, “It's probably findingtalented help.” [#AV88]
 A representative from a majority-owned construction company stated, “Finding help, and supplychains [are barriers].” [#AV92]
 A representative from a majority-owned construction company stated, “Employee shortage [is abarrier].” [#AV94]
 A representative from a majority-owned construction company stated, “More people need towork.” [#AV98]
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 A representative from a majority-owned construction company stated, “Finding qualified drivers[is a challenge].” [#AV100]
 A representative from a majority-owned construction company stated, “We have been busy,[and it’s] hard to get help because of COVID.” [#AV101]
 A representative from a woman-owned construction company stated, “Nobody wants to work.Everyone is getting paid to sit on their ass and no one wants to help me.” [#AV110]
 A representative of a DBE- and MBE-certified professional services company stated, “Honestly inthis day and age that we live, I would have to say that our biggest barrier is finding qualifiedpeople, because how can you grow if you can't find qualified people? Qualified people, youcannot find them. I mean, it's just so hard. We've stepped back and maybe take this approachwhere we can have this many people and we can do this much work and we can make this muchprofit, and maybe we won't grow. Maybe we're not in a place to grow right now. Well, thedisadvantages are as yeah, as a smaller firm, you can't offer the insurance package like the bigcompanies. I mean, we try to be innovative.” [#FG1]
 A representative from a focus group consisting of prime contractors stated, “Labor shortage, it'sa very real concern of ours right now we could take on a lot of work but trying to find qualifiedhelp has been very difficult to say the least. In fact, I think this can be public information. I don'tknow. I know there's a petition going around state of Montana to do a blanket across the board,$6 increase to the Davis-Bacon wage scale to try to attract more people to come to work rightnow. So that's one thing that I've noticed, even since I started working in '99, the wages haven'tchanged much in 20 years or 22 or 23 years. There's been small changes across the board andrealize that we're a federal aid state, so we're beholden to the Davis-Bacon wage scale. And so,Davis-Bacon wages come out and this is what we use, but there haven’t been major increases tothat. And so, it's very hard and so we're actually finding ourselves having to obviously sweetenthe pot a little bit, I guess, is for lack of better words, to try to attract people, paying maybe alittle bit more sub or just paying above Davis-Bacon wage scale to try to attract people to cometo work for us. And when I started in the office in '08, our main superintendents had pickuptrucks and that was about it. But the wages were still good enough to still attract people, evenwith their own vehicles and drive to project sites and do that work. But there hasn't been amajor increase. And so obviously inflation's definitely occurred over the last 13, 14 years, andit's becoming harder for people to justify. Let's say they're making $21 an hour as a laborer, at21.97 an hour as a laborer, plus their fringe package. They drive somewhere maybe 100 or 200miles away, they're paying for their own gas, they're paying for a hotel room. At the end theycome home, at the end of the day that 21.97 is now maybe $10 and they could probably makemore money working in town. And so that's been extremely difficult, and bridges is one of thosethings that's rarely done in a major metropolitan area. And trying to get people to go there isvery difficult. And so, wage increase is going to be important, especially when towns likeBozeman, I was down there a few weeks ago, there was a new bar lounge and they wereadvertising 23 to $30 an hour for a cook. And Bozeman, if you guys aren't aware of it, is just oneof the fastest growing cities in US right now. And the median house price is like over 800,000,something last time I heard. So, if we have work in that immediate area, how difficult do youthink it's going to be for us to get a laborer to come out for $21 an hour to work out in the fieldand the sun and hard labor? It's difficult. We're struggling with it and just like everybody else.So, if that petition goes through and works and we're able to get a wage increase, I think that's
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going to alleviate a lot of our problems that help out a little bit. Especially when you'recompeting with that, those kinds of wages and realize that that's their base salary, they havefringe package on top, that's paid into their unions. But still, that's the money they have to liveon, even though that money's paid into their union, it doesn't mean much to them at that time.Obviously when they retire someday and their health and welfare benefits are nice, but itdoesn't mean much to a 20-year-old kid. They want that money in their pocket.” [#FG2]
6. Working with unions and being a union or non-union employer. Four business ownersand managers described their challenges with unions, or with being a union or non-union employer[#3, #6, #8, #AV]. Their comments are as follows:
 The owner of a majority-owned construction company stated, “That's gotten harder. They don't,to be honest with you, they don't... You used to be able to call them up and say, ‘I need three guysfor this,’ and now they can't provide you anybody, so it's... We have to find our own. They'vebeen zero help the last three or four years. I think they're all broke. Our poor guys are getting...the pensions gone awful, it's really decreased over the last five years. They used to have a prettygood pension system, and now they get hardly any of the money we put in goes to their pension,I mean a very small percentage. I don't think they're as big a draw as they used to be. All ourwork is Davis-Bacon work, anyway. Now that the union's taken... they've raised the dues, they'veraised the monthly fees, the pension's gotten worse. It's kind of a... as far as being an owner, ourunfunded liability, even though we're paying what we're directed to pay, has gotten terrible. Ijust don't think they have... I think they're broke and they're short staffed too, so they don't gorecruit. No one's signing up, it's tough all around. I don't know how you overcome it, but I thinkwhat they did as a setup, it's almost like social security system, where they planned on a wholebunch of new members paying for the old members, and there's just no new members. Theycan't afford to pay how many people they promised what to pay. I only see it getting worse, to behonest with you, unless the government or someone stepped in and helped out, because theyjust don't have enough money. Our unfunded liabilities are going up a bunch every year. It'ssomething we've always paid everything we were owed, but every penny we pay, we've paideverything we're doing, the unfunded liability just keeps getting bigger and bigger, so as acompany, we owe that money, if we have to ever sell, it’s just kind of really hurt us. It's hurt ouremployees. They're not very happy with it either because their pensions are getting cut so hard,and they're dues are going up so much. Competitors that aren't union in this thing, they're notpaying 75 bucks a month in dues, and $1.35 an hour for working dues. They're getting all thatmoney they're paying in. They're only getting... We're paying in actually more than what'srequired by the Davis-Bacon, because they're trying to do a catch-up thing for the unions, sowe're paying an extra .55 an hour on top of that that really... it's really not doing them any good.”[#6]
 A representative from a woman-owned construction company stated, “Difficulty: … prevailingwage jobs, got to have certified payroll, therefore a lot of extra overhead, [it’s] not equitable inunion contracts.” [#AV14]
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7. Inventory, equipment, and other materials and supplies. Thirty-eight business ownersand managers expressed challenges with obtaining inventory or other materials and supplies [#1,#10, #11, #12, #13, #14, #15, #17, #18, #22, #24, #25, #4, #5, #6, #7, #8, #9, #AV, #FG2]. Forexample:
 The owner of a majority-owned construction company stated, “Well, it probably is now with thepandemic, definitely material issues. I think that any new business, somebody starting as a DBE,like you say, it's all about management and capitalization. They have to have the resourcesbehind them to be able to buy the equipment or get people to trust that they can rent equipment.There's lots of rental equipment available these days. There's more rental equipment availabletoday than there was 10 years ago, more rental firms out there.” [#1]
 The Black American woman co-owner of a construction company stated, “I know with the supplychain thing, that obviously sucks and it's horrible, but once again, everybody's... It doesn't reallymatter who you are anymore. You're dealing with the same things. The job we're on now, wejust got some piping for it that we ordered in October. It used to that would happen and peopledidn't really care. Now it seems to be kind of built into most jobs where it's almost an expectedthing. What we've started doing is just on our materials, like on this job even, just we want to...just getting that money up front for the materials so we can order those, get them on the wayand then have something built into it for storage and for all of that, just to make sure. It seemslike at first people were pretty reluctant to do something like that. But after everybody's, I think,coming to grips with this is a reality for a little bit right now. And I don't know. I'm sitting hereright now and pumping water from around $700,000 worth of wood that they bought last winterfor this hotel. Because it had gone up so much, so fast, that eventually the owners had decided itwas just going to be cheaper to pay for it and store it and protect if you have an establishedgravel pit, you don't have to pay the people working in that pit Davis-Bacon wages. You can paythem regular wages. So how is somebody supposed to compete with that? That company alreadyowns the rights to it so they're not going to be able to buy gravel from them. Or if they will sell itto them, it's going to be at such a high rate, they can't beat them on the bid. If they go and starttheir own pit, they have to pay somebody twice the wages to start that pit as they have to diggravel out of a pit that's already there.” [#10]
 The owner of a majority-owned professional services company stated, “Somewhat. And we'vejust had to make sure that we can... If you wanted it tomorrow, you should have ordered it sixmonths ago. That's what we try to stay ahead of stuff like that. … There's a lot of stuff that there'snot a lot of really different supplies that we need in our normal work. Sometimes we're doingrestoration work. We may need to get some extra supplies, either fencing, that kind of stuff. Thatsometimes just takes a little bit of time to make sure you get it. But most of our work involveswhat is called intellectual knowledge.” [#11]
 The owner of a majority-owned construction company stated, “As far as equipment and I meanlike just getting parts is an issue and the cost of parts has gone up, the cost of oil has gone up, thecost of fuel has gone up the cost of food, the cost of insurance.” [#12]
 The owner of a majority-owned professional services firm stated, “We really got lucky. We didbuy some new survey equipment and I just spoke with one of the sales reps and he says, there'sno way we could get you that equipment that you were able to get. We wouldn't be able to get itnow. So, we got stuff before all the supply chain stuff really stopped a lot of people. … Like I saidabout investing in new equipment, any work we would try to get with MDT would be survey
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related and that they would not allow. They would not contract with companies that weren'tusing the same brand of GPS equipment that MDT uses. I don't even know if that's legal, but theywould say, well, we are running Trimble. So, the only way we can check your work is if you useTrimble and then send us your job files that are all Trimble proprietary formats, you have tohave Trimble software to view it. So, this company owned by a descendant from Switzerlandwas, of course, really into Swiss equipment and had all like a GPS equipment and MDT wouldn'teven... There was no point in me pursuing MDT work because they weren't going to go with meanyway. I didn't have the right equipment. So, it's equipment that does all the same thing, it'sjust not the right brand. We only just now acquired, we traded in all our [old] equipment and gotall Trimble stuff. So, we should be all geared up now to try to go after MDT work. But it was$100,000 investment. So, it's not cheap to switch systems. I bought three licenses from Autodeskthrough a reseller located in Boise. He had reached out and I thought, yeah, I think we shouldbuy three licenses. We were working on an old license that was starting to become obsolete. So,we bought three licenses and that cost $26,000. And that was just for a three-year subscription.So, we didn't own the software. We're just really renting the software, right? So, the reseller toldme, initially, I had asked for three network licenses. So, if you have a network license, then if youhave eight people, only three people at a time can be using the software, the licenses live on yournetwork, and then check it out, basically to work in that software. So, they said, yeah, no, wedon't do network licenses anymore. I mean, they've been doing network licenses for decades. So,all of a sudden, there's no more network licenses. It's only per person. So, there are threeusername and passwords that they give me. And then I have to administer those between mypeople that some know how to use AutoCAD, some are just trying to learn. I had some turnoverthrough COVID. I had three people leave. So, I had to hire new people. So, through that time,these username and passwords were getting passed around between my few people. A numberthat's in flux. At one point, it was just me and two other people in the last three years. So anyway,the reseller told me, they don't allow concurrent use. So, meaning, they don't allow two people tobe signed into the same username and password at a given moment. Well, nothing could befurther from the truth. The software did not manage itself and its own licensing. So, it allowedpeople to be inadvertently signed into the same username and password at a given time. So, weshrugged and thought, okay, well, they're not, the software. I mean, even my Netflix account, ifmy wife is watching a movie upstairs and I turn on Netflix downstairs, it says, ‘Someone else isusing your account. You can't watch Netflix.’ Right? Well, the software didn't do that, eventhough it costs tens of thousands of dollars. Right? So instead, about a year into this, I get anemail from Autodesk that says, ‘You've overused our product, and since we don't charge foroveruse, we just demand that you spend $26,000 again on our software.’ And I'm, okay, so this isa really advanced game of I have got you. Like, you caught us. We were using the same usernameand password. So, the whole thing went to legal escalation. And I was just like, why wouldanyone do business with you if this is how you play? Well, the fact of the matter is there's noother product. So, I had to hire my attorney to take care of the whole thing. I still haven't gottenthat invoice, no telling how much that cost, but he saved me like 11 grand. And I ended upwriting a check for $20,000 in addition licenses that basically, they said, you have to buy. So nowI'm into this $46,000 for software that only lasts for three years. I mean, it's like the great big,huge company comes down on a little company at the time five people and they're justsqueezing us. So, I would say that's been a major incident in the last five years that I'm glad I hadbeen saving money because I'd be in bad shape if I hadn't maintained basically pay myself notvery much and just keep a nest egg going for a buffer for a rainy day when something bad
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happens. So, if something bad happened and I just told everybody, this was just a few weeks agothat this all came down and I walked in and I said, okay, we got six licenses now. There's only sixof us that are full time. And probably, only three of us that know how to use AutoCAD. And so, Itold everybody, I said, ‘Look, we're going to make lemonade out of lemons and everybody'sgoing to learn how to use AutoCAD.’” [#13]
 The owner of a majority-owned professional services company stated, “We're more of a service-based company than a producer. We don't produce anything other than provide testing, but itspills over into our projects they're experiencing supply chain issues and being able to get theirmaterials and so it goes over into our business as well. But as a direct impact other than higherfuel prices and things like that, we don't experience it quite as much as say a general contractorwould.” [#14]
 The woman owner of a DBE-certified professional services company stated, “One thing I'llmention with MDT that was always a hurdle is that they would only allow firms that use acertain CAD program called MicroStation. And a lot of small firms in the private sector useAutoCAD instead of MicroStation. And so, to be able to work with MDT you had to buyMicroStation in addition to CAD. And so that was very expensive. So, the new Consultant Designguy that came in early 2000s, he made it so that small firms like us could design without usingMicroStation as long as our final product looked like what they're used to, same kind of fonts,same tech sizes, same arrows, that kind of thing. So that was very helpful because then we didn'thave to purchase MicroStation. And now in the last year, MDT has decided they're going toswitch to AutoCAD, which is going to be very helpful for small firms, I think.” [#15]
 The woman owner of a DBE-certified construction firm stated, “Supply chain… Getting partssometimes because things are slower. That is one issue. Yeah. And the price of freight anymore.It's just ridiculous.” [#17]
 The owner of a majority-owned construction firm stated, “So obviously, materials it's becominga real problem supply chain way.” [#18]
 A representative of a Native American-owned SBE-certified professional services firm stated,“The private sector... We're building houses in Billings. Right now, we all know that the marketsin the West are... The housing markets are nuts. And so, those things are going really well butthere were the challenges also. Materials are a shortage. All those things, and the cost ofeverything going up, fuel. Excuse me. Building materials, everything else. That affects all of us.And so, I think that even affects the contracts. Because when you got an allocation to do a projecta year ago or two years ago, it is not the same cost to get it done as it was two years ago. Thingshave changed. And I think that's where we're getting stuck as... The price of everything's goingup so fast. And I'm not sold that it needs to, but shareholders got to make their profit. So do thelarge companies. And so, us small businesses kind of get left holding the cards.” [#22]
 The woman owner of a majority-owned construction firm stated, “The cost of material hasskyrocketed. The cost of fuel has skyrocketed. So, whenever fuel skyrockets or increases andwhenever materials increase, it makes it difficult on a business such as ours, because we countso much on the material and on the fuel to travel.” [#24]
 The owner of a woman-owned construction business stated, “Things have gone up considerablyand then they're not as available. And so, I've been trying to buy things when I can and then
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basically be able to have them on hand or in the process of being ordered before someone buysthat kind of service or goods.” [#25]
 A representative of a DBE-certified construction company stated, “Currently, yes, we've hadtrouble getting inventory. Part of our business is we also produce—we also manufacture asealant for roadways at an offsite plant. And part of that is a small retail shop that sells pavementmaintenance, equipment and inventory, and things of that nature. And we had a lot of trouble atthe beginning of the year getting inventory for the retail shop. Materials, we've been able to getpretty consistently. We work with the two plants, hot plants here in town, and so we've beenable to get those pre-material[s] pretty easily. But I know we waited three or four months forstriping paint for our retail store. We ordered it in April, I think it arrived in July. And I've talkedto other distributors about things, and they'd said, ‘I can't even get you inventory until the end ofthe year or in the next year, even.’ The people I've talked to said it could stretch into next year,so I don't foresee it getting any better. I'd like to hope that it gets better before next spring whenwe reopen the plant, because our plant will be closing here at the end of the week. And I'd like tohope that before we open it back up at the end of the day for next year, that we can get what weneed, but hard to say.” [#4]
 A representative of a majority-owned professional services firm stated, “It isn't like you can justtake a laptop to go home and work there. There's software licensing. The software that MDTrequires for design costs us $17,000 a seat. $5000 a seat yearly maintenance. That's a veryexpensive software for us. The pavement design software is the same thing. It's a very expensive... They require you to run it. Their survey requirements. There's a software they use that's avery expensive survey software. For all of those, because we're a small firm and we can't reallyafford that tens of thousands of dollars and a license and that, for these fees for something we'regoing to use once or twice a year. We write our own program. We run something or other. Wefigure a workaround because of that expense. The startup to do MDT work, all that, like thesurvey software, survey equipment that they require. They say, ‘Hey, we run this program.’ Well,that's great. Maybe you already have it or it's not that. For someone starting out, to put $3-4000into electronic equipment and software licenses, that's a lot of money to try and get back.Barriers that I saw looking at that. I just looked at the total cost. I didn't dive down into it, but toset up a draftsman to work in MicroStation, between getting the MicroStation, their inroads andall these other licenses, 17,000 dollars a seat. Then a yearly maintenance fee on top of that. Thesurvey software we just went through with that they have these digital levels they want us touse the equipment is pretty expensive. It's $5,000 a year to have the software and maintain it.It's for something we're going to do twice a year. There's an outfit we can rent the equipment,rent the software. It's not the most efficient way to do things, but no, it's just things like that. Justthe cost.” [#5]
 The owner of a majority-owned construction company stated, “There was paint issues, and someof the resin to make some of our traffic control devices has been a little harder to get, guardrailsa little further out. We're still getting it, and we're not getting... at least in our industry, they'vehonored pricing anyway, where I've heard in some, they haven't honored pricing. At leastthey've honored our pricing that they quoted us for guardrail materials and everything likethat.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “I think we were sevenyears into our business, and we bought faulty asphalt, and we laid it and we didn't get [the
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correct] densities. And so, we had to pull out the bad asphalt and then the plan was to repave it.And the contractor, the general contractor pulled the contract. So not only did we not get apenny from that job, we had to pay two suppliers for the product. we almost went under. It takesquite a few years to recover from that. … They didn't cover it at all. So, because you have to have,oh, there's a name for it. Our insurance didn't cover that. And, say you're a home builder and youpurchase the lumber package, and they deliver it. And then a tornado comes through. You canhave coverage for that. But it's pretty hard when the product is down. We did hire an attorneyand go after it, but nothing was recovered from that either. There was an agreement, and it wasa mutual agreement, but no monetary value was recovered. It was a lesson learned to us. Andwhat we learned from it is we do not want to be subcontractors. We want to be generalcontractors and that's what we are. Because we will not take advantage of our subcontractors,like other GCs take advantage of their subcontractors.” [#8]
 The owner of a majority-owned construction company stated, “I was wanting to do forestrywork. I'm just going to explain to you, and I found out my equipment I own is not big enough fortheir requirements, so I'm looking to purchase bigger equipment in the future here. Have youtried to go out and price equipment? Price of equipment has jumped up about 18%. And I'velearned from past experience, I bought a piece of used equipment and... Yeah, guy lied to meabout it. It only had 200 and some hours on it, but he abused it so bad. It was covered up, but itcost me over 10 grand to get it fixed, and I thought... That's why I shy away from trying to buyused equipment. I'd rather bite the bullet and buy new equipment, but right at the presentmoment, it's very tough to find. I mean, you got to get on a waiting list. I talked to a friend ofmine that sells equipment, and he said that waiting list is out over a year and a half right now toget new equipment. That's why I want to wait to get signed up with the Small BusinessAdministration and see what kind of loan I get, then start putting some bids in for someequipment, new equipment. I just bought a cargo trailer for hauling, an enclosed cargo trailer. Allright. For example, having it custom built, and actually it's being built in Twin Falls, Idaho. It'sclosest place around I could find to build me one. And they said possibly I could get it in 12weeks, but if I'd have bought this trailer two years ago for COVID, it would have been about$5,000 cheaper. It's just because of materials, getting materials to and from, from the distributorto the manufacturer and everything, and just escalating price. The increase of commodity, theincrease of transportation and everything, the fuel and so forth. I would've been quite a bit ofmoney ahead. Fuel's gone up almost double. Diesel fuel has gone up almost double, so that thereis a big markup right there you have. That is a big expense in the dirt work business. It's dieselfuel, maintenance. A lot of maintenance. Working in the dirt can eat equipment up if you're notcareful. And when I found out my equipment, even though I have... I'll give you an example. I gotthe next to the biggest skidster that you can buy. I'm sitting there reading some notes I hadtaken, and the next size bigger is... Only difference in my machine and the machine that is thebiggest at that time, it's made 10 years ago, is six horsepower. But according to them, that's notbig enough, so it's like, ‘Wow.’ And then I have a five-ton excavator. Well, you need a 20-tonexcavator.” [#9]
 A representative from a Native American woman-owned construction company stated, “We havea labor and supply shortage. Right now, I have two paver machines one has been waiting for apart for a month. I cannot get the part in. It is the main equipment for paving.” [#AV206]
 A representative from a majority-owned construction company stated, “Challenging in EasternMontana. We see the same supply issues everyone is going through like availability of materials,
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long lead times, price increases. I am not aware of any as I am not familiar with our historythere.” [#AV218]
 A representative from a majority-owned construction company stated, “It seems the market isstrong. Billings and Bozeman are good areas of business. Materials are a bit of a struggle attimes.” [#AV219]
 A representative from a majority-owned construction company stated, “I would say thatmaterial is one thing that is getting hard to come by.” [#AV241]
 A representative from a majority-owned construction company stated, “It’s hard to getpeople/workers and material.” [#AV318]
 A representative from a majority-owned construction company stated, “Right now it's hard toget parts for repairs on equipment or finding equipment at all.” [#AV322]
 A representative from a majority-owned construction company stated, “You can't get workersand supplies are hard to get and we can't control the price. Most companies won't give you adefinite price because they don't know, because their suppliers aren't telling them, and theydon't know when it's coming.” [#AV332]
 A representative from a majority-owned construction company stated, “It is favorable to startright now if you can find the materials and labor.” [#AV335]
 A representative from a majority-owned construction company stated, “Supply chain issues.Labor is difficult to come by in the Bozeman and Gallatin Valley areas.” [#AV17]
 A representative from a majority-owned construction company stated, “Products are getting outof hand price-wise. Everything has doubled or tripled over the past three years. Fuel costs arecrazy right now.” [#AV27]
 A representative from a majority-owned construction company stated, “It's hard to get newbusiness because there are 20 people in my field, and I don't have enough revenue to buy betterequipment to compete with the big boys.” [#AV38]
 A representative from a majority-owned construction company stated, “Problems with supplychain, materials aren't [available].” [#AV41]
 A representative from a woman-owned construction company stated, “Employee shortage,material shortage [both are problems].” [#AV70]
 A representative from a majority-owned construction company stated, “[We’ve had] supplychain issues and material costs.” [#AV78]
 A representative from a majority-owned construction company stated, “I think that we canobtain work. The biggest problem is receiving building materials needed to do the work. That'sthe biggest problem we've found in the past two years.” [#AV80]
 A representative from a majority-owned construction company stated, “Getting materials andproducts to do the jobs. Getting equipment like dozers and trucks. Parts, tires. Liners, pipes,fittings valves. The lead time is tremendous. You are supposed to do jobs you've been awarded,but often can't start without materials.” [#AV81]
 A representative from a majority-owned construction company stated, “Finding help, and supplychains [are two big issues].” [#AV92]
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 A representative from a focus group consisting of prime contractors stated, “For instance, if youwanted to buy a new loader right now, you're looking at minimum nine months out. We tried tobuy a new crane, we were on a waiting list for one specific crane in Texas, we were one of sevencontractors waiting for it. And each crane around the United States right now, that's how hard itis. It is a brutal market. And it's not, ‘What's your best offer? What's your best price? What canyou do for me?’ It's the opposite, they want the best offer from the contractor. And so, there'sbidding wars for equipment right now, trying to get that stuff. But materials are a big deal. Webid a job down by [city]. Gosh, I want to say it was in end of October and we're not going to getstructural steel until June of this year. So, I mean, structural steel, nine months out, trying to findpipe pile and all this stuff, big lead times. And it goes all the way back up to New Core, so we'reall beholden to the Buy America provision, which I'm not saying I disagree with or agree with,this is what the rules are in the United States, especially to work on a federal job. We have to buymaterials that are made in America, and then there are melted and manufactured in America. So,it goes all the way back up to the plant. So, you got New Core Steel, which is one of the biggest, ifthere's delays from them, it trickles down to everything. So, if they can't get the steel melted andplate made to go to the manufacturing plants for them to weld everything together and buildbeams, then for them to get trucked up to Montana to be installed and then obviously trucking. Ifyou're not aware of a trucking is a huge issue in the United States right now, trucking prices haveincreased and trying to find people to actually move material is extremely difficult. So, you got alot of variables that go into getting that steel on our job site. And I don't know when it's evergoing to end, they're back ordered so bad, in my opinion, it's going to take years and years forthem to finally catch up. And I don't know how you relieve that because right now they'reinjecting billions of dollars into the highway bills so that all these states are getting millions andmillions of dollars. And I think Montana's going to see specifically a 20% increase for the nextfive years of the MDT highway budget. We're going to be building more with less, in essence, lessequipment, less guys, less materials. It'll be very interesting to see how these next five years playout.” [#FG2]
8. Prequalification. Public agencies sometimes require construction contractors to prequalify(meet a certain set of requirements) in order to bid or propose on government contracts. Sixteenbusiness owners and managers discussed the benefits and challenges associated with pre-qualification [#1, #13, #14, #16, #2, #23, #26, #27, #28, #29, #3, #30, #33, #4, #5, #8]. Theircomments included:
 The owner of a majority-owned construction company stated, “I think the statement pre-qualification process for bidding. [Prequalification] that you're bidding and if you have theresources to bid it. You know what I mean? As it is right now, anybody can bid any type of workwithout having any knowledge of it. Wyoming has a pre-qualification process where you'reallowed to bid certain jobs. You're not given a bid envelope until you submit, and they acceptknowing what work you have on hand, and what's your maximum capacity is. The State ofMontana has nothing. It makes it harder. With the state not having a pre-qual process, you don'tknow who's going to be out there and whether or not they actually know what they're doing orwhat the work is. So, it's dangerous thing. I mean, we could go out there with it, put a bidtogether with the correct number that we feel comfortable with and can get the job done with,and we could lose the job to somebody who doesn't know what they're doing. Just threw anumber out there, is way low, and then now we don't get the work or any anticipated profit from
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it, and the state's going to be out money because they're out. That guy's going to not finish thejob or go broke or go [bankrupt] and they're going to be costing more to get it done. There'smore liability, more risk. As a subcontractor in Wyoming, you can probably give a price toanybody you want. As a prime contractor, you can't get a bid envelope until you've beenqualified. And I know the State of Montana has run into cases where they've accepted bids fromthe low bidder, which is a new firm and the firm's gone broke. … Sometimes the state and federalgovernment have the best intentions. And I don't remember the specifics of it, but we bid thatMATOC [Multiple area task order contract] project in the park. We were second place bidder,and the low bidder on a $32 million project was a guy from California who was a small business.And the biggest job he had done prior to that was less than $3 million. So Federal Highways hadthis MATOC, which they pre-qualified all these contractors, but they had a small business setaside which they put two small businesses in there. So Federal Highways, this guy bid it, and I'mnot sure how he got a bond, but the bond company ultimately paid the price. He bid a job somuch over his head that he didn't know how to manage it, but ultimately, they broke a smallbusiness because of what a program they were trying to implement.” [#1]
 The owner of a majority-owned professional services firm stated, “But they go about acquiringcontractors a little differently, I think, than MDT. DNRC releases an RFQ, so a request forqualifications. And that can be good and bad. Right? So, if you haven't done any work, similar towhat they're asking you to do, how do you break into that market even if you've staffed up andgotten equipment and everything else? If you haven't done the work before, how are you goingto convince them you? The thing about that whole request for qualifications thing is it's, they askyou how many person hours do you think it will take to do this job? So, they don't ask about aprice, they ask about person hours. So, it's a really tricky way of testing the waters on whatdifferent consultants may end up fitting for that project. When I was first looking at it, I justthought, okay, well, this is how they weed out half of the competing consultants. And then soafter you do the RFQ they score you with a number of points. And so, they take the top twoconsultants and then they say, okay, how much you think this is going to cost.” [#13]
 The owner of a majority-owned professional services company stated, “Federal Highway work isvery technical, it's very challenging. There are only certain contractors who will do that kind ofwork. And in fact, some of the work that we do is what's called a MATOC list. So, they only willaccept bids for Federal Highway work from four or five contractors that have work history withFederal Highway projects, doing Federal Highway type contracts with the requirements for thatconstruction. And you become part of a team. … Inside Yellowstone National Park, those are alittle different. They're generally not open to open contract bidding. They're more quality-basedselection by the Federal Highway Administration. So, I'm not actually part of the MATOC list. AndI don't know exactly what the MATOC list... what the acronym stands for. But we put in withcontractors who are on that list. So, for the Yellowstone National Park system and Glacier Park,there are only four or five companies who are pre-selected to be allowed to bid on that FederalHighway work. And so, because we provide a special service inside that type of work, we getcontacted by contractors that do that kind of work. And a lot of engineering firms, they won't dothat work. It can be tough. It can be tough on your people. It can be highly stressful. We're not athome. I'll be gone six, seven months out of the year. And I'll come home maybe once or twice aweek or a month rather, and just be home for a couple of days. So, it's tough work, it's prettydemanding, and it's stressful.” [#14]
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 The Native American owner of a DBE-certified construction company stated, “You fill out theirapplication about what type of work that you're interested in, and what type you're experiencedin, and then they'll ask for past projects, et cetera. It was a little difficult, at first. The big thingthat was difficult, if some projects come up that was a little slightly off of what you normally do,you had to kind of prove yourself that you could do it by your history, a little bit. And diggingthat stuff up sometimes is a little difficult, because if it's new, how can you have any experienceon it, without actually getting it to perform, and get your experience?” [#16]
 A representative of a majority-owned professional services firm stated, “I would say thatcertainly for smaller firms and for newer firms, the prequalification method is a lot harder tobreak into [than] for the firms that have been working with MDT for a long time. And it seems tobe even the larger firms, you know, there's really no issue going after it as far as the timecommitment and the money commitments. I know even some larger firms that have tried tobreak into the prequalification that have had a hard time just without that past experienceworking with say the MDT. And so, they have had some issues breaking in because of that. It'sthe past experience working with them. And so, that can definitely be a barrier for certain largeand small firms, really. I wouldn't say just small. Just kind of proving yourself is the tough part. IfMDT hasn't had past experience working with you, they're a little bit more hesitant, I guess, torank you higher than the firms that they've been with for decades. Now working your way up tobeing one of the top projects to get selected, that is a lot. That is more difficult, really. So, I knowone state agency that we've tried to be pre-qualified with, we're always being pre-qualified, butwe can never work our way up because you can't work your way up unless you have passivegrants with them. And so, that's a challenge is to figure out how do you get that? Most of themwhen they get pre-qualified, even if they don't say they're ranked, from what I found, they reallyare. So, they may not say they're 1, 2, 3, 4, 5, but I guess I'm not aware of any that really don'tactually... They really probably rank you. I mean these agencies and local governments andwhatnot, I mean, they like to work with people that know their way of business, they know howto operate in it. And I think the more, again, obviously the more you work with them, the moreyou build those relationships and experience that, you know, really puts you a little bit higher onyour list of pre-quals.” [#2]
 The owner of a WBE- and DBE-certified professional services company stated, “I think as long asthey're flexible with what meets that criteria. When they're like show that you have experiencedoing a $10 million project, that would be difficult. But show that you have experience doingaviation design, that feels reasonable. If I was running an airport project, I'd want to make surethat who I'm hiring has been on a team before that's done- Or maybe someone else has done a$2 million commercial building, but they've never done an airport before. And so, I don't know. Ithink as long as it's flexible enough or the wording is showing the most applicable experiencethat you have to this project, which will be a $2 million airport design, then I can interpret it formyself and say, okay, well my most applicable experience is this or that, whatever it is. So, I thinkit's important to have prerequisites because that actually helps me filter what I am going in it forand where I have the best chance. So that's fine. I just think as long as the language is such thatit's accessible to people.” [#23]
 The owner of a majority-owned construction firm stated, “I just don't understand how are yougoing to do something like that? How are you going to prove to somebody that you've nevereven met before, that you know what you're doing? You have to have something, a webpage orsomething that actually proves to them that you actually have a real business, that you actually
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can do this stuff, you have pictures of the work that you've done, you have a list of stuff on SAM.You have a sheet with SAM that describes what you do, the companies that you've done workfor, this and that, and all of that information is there for them to look at. So, I mean, what else dothey need to see? I mean, what else do you have to prove to them? Here's a guy that's been inbusiness for a hundred years. A hundred years, man. I know everything about this business. Iknow more than most of my competitors that have a lot more work. It doesn't seem to be aboutthat, though. I don't know what it's about, to tell you the truth anymore. I bid below cost on jobsjust to see if I would get them, nothing, and when you bid below cost on a job and you don't getit, something's wrong here, man. I just ran a little experiment to see if you can get anything.”[#26]
 A representative of a majority-owned professional services company stated, “A little bit, I guess,with MDT specifically, I think we're not as... We can't show experience on a lot of that becausewe're new and it's kind of difficult for us to get into that type of work. We've done a little bit ofwork with MDT kind of indirectly, but for us so far, it's been hard to bridge that gap becausethere's a lot of other companies that have already done a lot of work with MDT and can showthat experience. To me, it seems like you've got to kind of have a niche that others maybe don'thave, to try to find a specific thing that other companies can't show, even though they've workedwith MDT forever. Based on conversations with them and just my understanding of it, it seemslike that's how you would have to approach that. I guess it would be nice if there were someprojects, maybe even if there were smaller ones with MDT that weighed a little bit less onprevious work with MDT to where it might give some of the newer, smaller companies, a shot atsome of those projects. I understand there's complex projects that it's absolutely necessary tohave a very experienced... Somebody that's worked with MDT forever, but maybe there are sometypes of projects or smaller projects or whatever that maybe they could open it up a little bit tofirms without experience just to get them in the door a little bit to get them a chance to workwith MDT. I guess I don't really see the need for it typically. You can read the RFQ, the requestfor qualifications, the request for proposal, and it pretty much outlines what the entity is lookingfor. So, to me, it seems like that would get flushed out in that process and so pre-qualificationwouldn't be necessary.” [#27]
 The woman owner of a DBE-certified professional services business stated, “It's great because itextremely limits the amount of time you have to put into marketing and proposal filling. I likethe pre-qual list. The agencies where it's a brand-new thing each time that's then we need alarge prime to carry the weight, because we can't put that time into stuff that doesn't pay. Toomuch overhead. … The pre-qual list is great. We were trying to do the GSA schedule to do asimilar thing and just horribly failed at ever making it work. It was too big a hurdle, whereas theMDT pre-qual list is easy.” [#28]
 A representative of a majority-owned professional services company stated, “It's a big effort. Themarketing ... How do I put it? Again, same thing, we're talking little, tiny firms of 10 peoplecompeting with firms of 1,000 people who have dedicated marketing groups, that's always adisparity. That's always going to be a problem when you're ... you're judging a company more ontheir marketing ability than their engineering ability. The second thing is that we do the two-year qualifications, but then, when we actually come around ... they come back around to doterm contracts and other work, then we have to do it again ... which is a cost. I mean, for asmaller firm, it's a big cost. So that would be better if you could combine it or pull maybe theterm contracts from the evaluation, that two-year evaluation period, instead of making people to
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do that again. I don't know that there's an understanding of how much cost this has, because wehired an ex-MDT employee and he's like, ‘Oh, we thought you guys just copy paste everything.’Like, ‘No, we take tons of hours, and we think through every one of these,’ and so that wouldhelp for the, again, smaller firms. I don't think that's a significant cost to a big firm.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “Youknow, I have to say that because I have a person in MDT that actually when she came to MDTand became the right of way director or whatever, the right of way person is. She's right underthe director, the guy. So, she actually hired me, and I never could get in with MDT before that.And I tried for years. Probably 20 years, because let's say she worked there for almost 30 yearsfor the highway department now. So, showed me how to do all the paperwork to get theprequalification. Because I already have the... I had everything; I just didn't know how to presentit. And she was very instrumental in helping me get all that done. Otherwise, I probably wouldnever have got a highway job.” [#3]
 A representative of a majority-owned professional services firm stated, “I have not seen anybarriers because they spell out their requirements fairly clearly of what either your firm or yourpeople need to be qualified in order to perform the work. I think it allows an opportunity for theowner to have an understanding of how many firms are available that could perform that workfor them or specific work for them. And it also allows the owner, the ability to inform those firmswhen future work is coming out, that might meet those pre-qualifications.” [#30]
 The owner of a majority-owned professional services firm stated, “It depends on how theydecide qualified is and what criteria they use. I have seen, for example, in my business, we havemore regional business multi-state than in-state doing the whole state, but some people will say,‘Well, we want just the state of Montana, and we don't care that you did Montana, Idaho,Wyoming, Oregon, and Washington.’ Or it doesn't seem equate. If people have good criteria thatenables you to demonstrate that you can meet the minimum standard of what they consideracceptable, then I think it's fine. If it's, essentially, not done well, then it basically gets rid of abunch of good customers, or potentially good service providers that you wouldn't want to do.Let me tell you, just because you haven't done anything for the state before or done anythingwith the federal government before doesn't mean you're not really good at doing X, Y, Z. Do youwant to rule those guys out? If you're thinking about minorities and so on and so forth, orwomen-owned or guys who are coming out of the military, unless you're giving them... if you'reessentially not recognizing these guys might have real skills, but they may not meet your criteria,is there a question with your criteria? I think is a pretty good idea in the sense that they have abunch of agencies they know they can do the work, they know that they're in a certain pricerange, they know that you can call them up and... if you're in Bozeman, you can do all ofSouthwest Montana, you can go out to Billings, but maybe you can't go up to the Glacier Parkarea or the Flathead or something. Having somebody handy that you can call on really quicklymight be really advantageous when you have a cumbersome process, and that you know thatyou're going to have stuff up there. I can see when you have circumstances where it's good tohave a bench, or a bunch of people that you know that you can go to right away and sendsomething out to. If it’s either qualified or specialized work, it might be an okay idea.” [#33]
 A representative of a DBE-certified construction company stated, “We pre-qualify in NorthDakota and Wyoming because we're an out-of-state vendor. It's time consuming, especially theWyoming one. It takes me a couple of days to put everything together, but Montana, I don't,
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again, work in state vendors so... We do the bulletin board material, but that's about all we haveto is I make sure that bulletin board material's up to date every year. It [can] be a problem ifyou're new to it.” [#4]
 A representative of a majority-owned professional services firm stated, “If a firm hasn't done anywork with MDT before, that is a barrier. Because if they haven't done any work for them, they'regoing to be at the bottom of the list and they're never going to get shortlisted. That one, I see thatprocess as a barrier for startup. It's kind of interesting.” [#5]
 The owner of a WBE- and DBE-certified construction company stated, “We used to work forBNSF, the railroad, not work for them, but we were, we had done that. We kind of vetted withthem if you will. And then there was a list and then they would contact you. And then our... theguy that really liked us, quit BNSF, and moved to Bozeman, so we kind of lost that in. But, no,that would be... that would be really nice to be able to be a part of that. … I would love to be ableto have these companies... somebody tell me, ‘Hey, you need to go to this part... place and get pre-qualified.’ I'm going to do whatever I got to do, because that's how I got into 8(a), I mean, it tookthree years to get into this program, so I'm not afraid to do the paperwork to get in, but I don'tknow what exists out there. I don't know how to do it, I guess. Well, the prequalification I thinkcould work for any organization, but I don't know if some of these startups would be able toqualify though. So, that might not work for startups, because they do want so much in bondingand stuff like that. Whereas a startup company might not be able to have that.” [#8]
9. Experience and expertise. Interviewees noted that gaining the required experience andexpertise to be competitive in the public sector can present a barrier for small, disadvantagedbusinesses. Experience is often compared to the requirements for prequalification [#1, #2, #23, #24,#3, #30, #35]. For example:
 The owner of a majority-owned construction company stated, “You can see when you got a newsubcontractor that isn't familiar with the industry. Either they'll have a whole bunch ofconditions that are kind of really unrelated to the work or they'll have no conditions where theyshould be specifying something. If you look at our traffic control quotes that we get from [smallcompanies], and the people in Billings, I can't think of their name. They know what conditionsthey need to put their quote. And it's because of familiarity with the spec book. We callsometimes the Bible. The state could do training along those lines. It'd have to be specific to thetype of work they're doing, whether it's traffic control or fencing or paint or whatever it is. Butwhat we love to see is quotes with no conditions, but no subcontractors should give us a quotewith no conditions. If they give us a quote that doesn't have the right conditions... If they're afencing guys, they should say it's $1,500 per mobilization. If they don't say anything, it's like,‘Okay. You got 10 moves on this job.’ So, we schedule them at our convenience. And I'm notsaying that we try to throw them under the bus. There's no doubt that that's an area of justputting the quote together in the right conditions then MDT could help them with. These newbusinesses should look at really simple, quick projects. … A new DBE shouldn't even be putting aquote on that [a two and a half, three year-project] because they don't have the experience tounderstand the escalation and stuff. They should look at a project that's going to take somebodya month or two. So, they're in there quick and out of there quick, and they can establish arelationship without being buried. When we bid a job with any owner, they've got theirspecifications. And by virtue of bidding the job, you've kind of accepted their specifications, evenif there's some level of defects, even if there's better ways of doing it. So, the familiarity with the
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agency you're bidding is very important, that's why I said they should really work undersomebody else first and get experience. We're working on a job right now that has twoconflicting specs, and the state of Montana is wrong if we want to fight it legally, but they saidyou bid it, doesn't matter if the specs conflict, you bid it. And I know how'd that play out in court,but you can't go there, so you have to understand the specs when you're bidding it. I mean ifyou're right out of college. And you get certified as a DBE and you're a civil engineering and youthink, ‘I'm going to do bridge rehab work.’ Well, there's this thing, the standard specificationswith all the standard drawings that go with them, and the special provisions. It takes years tounderstand that document and what's really buried inside of it. So, if you're completely new,more than likely you're going to fail. But if you start out working for [a major constructioncompany] on his bridge crew doing laboring or whatever, or maybe as an engineer for them andsee what submittals have to go in, see what the specs are, learn those things on somebody else'sdime, and then start your business. That experience you gather up front is invaluable. It cost mydad hundreds and hundreds of thousands of millions of dollars to train me. It wasn't cheap. Iscrewed up one job when I first came to work for him. That cost $400,000, one mistake when Iwas bidding. It was a job in Wyoming. But education is expensive. And most of us learnedthrough the school of hard knocks. So, work for somebody else and learn, and then start yourbusiness.” [#1]
 A representative of a majority-owned professional services firm stated, “But I'd say having pastexperience really is what you need to be competitive, have the resumes and have the experienceof doing similar types of work, and that and being able to sell yourself well. And that's one of thebig things to be able to really sell yourself to the different clients that you are the best fit forthem that's the barrier, I guess, is having to experience to be able to do the work. And so, wefound ways to breach that barrier. I'd say a smaller firm might have a little bit more difficultywith that if they don't have the staff, the employees on staff that can provide that experience. Iknow that MDT in particular, they do look at the different trainings that people have done. Andso, that is something they do look at pretty closely from what I've understood from them. Butthat's just a part of it. I think they want to see where you use that in the real world.” [#2]
 The owner of a WBE- and DBE-certified professional services company stated, “I think there's atime limitation. Like I mentioned a little bit earlier, you have to hit the return on investment. Andat this point, the more I invest without any return, the more of a loss it creates. So, I would saythe biggest barrier is that my time is a profitable resource for my business. So, I can't reallyspend it pursuing things that yield no return.” [#23]
 The woman owner of a majority-owned construction firm stated, “We weren't very good at it,but it was just a work in progress. And, I guess, that's just all about education and you're eithergoing to get it in college or you're going to get it on in the workplace. And yeah. I think we didokay with that one.” [#24]
 The Native American woman owner of a DBE-certified professional services firm stated, “Whenyou come in as a total, capable, know the ropes and know everything about something, yes,you're going to find it easier to get jobs. Then when you come in as a newbie, and you don't evenknow really everything, then it's a real struggle to find to get in. … When you're new to thebusiness, a lot of that stuff is barriers to you. Because when you're new, you don't know. Youdon't know what you don't know. That's the whole problem. You don't know how to ask theright questions.” [#3]
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 A representative of a majority-owned professional services firm stated, “The RFPs are generallyopen, they're public solicitations. And so again, it kind of boils down to people. Making sure thatthey're the right people to perform the work for the client.” [#30]
 A representative of a majority-owned professional services firm stated, “I guess that [experienceand expertise] could be somewhat of a barrier.” [#35]
10. Licenses and permits. Certain licenses, permits, and certifications are required for both publicand private sector projects. Sixteen interviewees discussed whether licenses, permits andcertifications presented barriers to doing business [#1, #11, #12, #16, #18, #22, #24, #3, #4, #5, #6,#7, #9, #AV]. For example:
 The owner of a majority-owned construction company stated, “Montana's too easy. Too easy tothe point where there are people who get the licenses that really aren't qualified to do the work.There should be a pre-qualification process.” [#1]
 The owner of a majority-owned professional services company stated, “Yeah. You go and youregister each year with the state, so that pretty straightforward and Valley County or even thecity here. So those things are pretty straightforward.” [#11]
 The owner of a majority-owned construction company stated, “Nope. There's just he and I, andwe have our own equipment. We kind of … from the gravel portion of it because of the market, Iguess you might say for one thing. Just to keep our quality permit going annually, it was an ...Somebody who's not making millions of dollars or hundreds of thousands of dollars it was a highamount of money just to keep our permit open. So, we let it expire or go away, we canceled it. So,for a long period of time then we didn't use our rock crusher. Safety training and stuff like that.And then you have to go to the Department of Natural Resources, and you get hazard reductionagreement with them that's says that you're agreeing to clean up your job after you've begun it.And then you can go in and they issue you a permit, it costs like $25 and issue you a permit. Andthen you can go in and log and then you do your brush piling, and you have X amount of time togo back and burn that brush. And you go back and either burn or grind the brush or do whatneeds to be done. And—for street training too, to be stewards of the [forest] we do throughWeyerhaeuser, or we do through the state, and they have classes on SMZ training and BMPtraining and so on and so forth. And then once you're done, you let the DNRC know that you'redone, and they will choose whether they want to go out and inspect a job. And if not, sometimesthey do, sometimes they don't. And then you can file for the HRA to remain open. So, like, if it'son our home place or a place that, you know you're going to go back and do some more logging,you can say we're going to leave that open in case we want to go back. Or you can have it closed,and then they will refund your hazard reduction money that is deducted out of each sawmillcheck that we receive.” [#12]
 The Native American owner of a DBE-certified construction company stated, “You have to getregistered to do any work for the state or the BIA. You have to be registered with them prior tocompleting the work. But that registration is pretty simple, straightforward. And each year, youhave to resubmit for it, but it's very simple.” [#16]
 The owner of a majority-owned construction firm stated, “No. So, you have to have basically,business license from the Department of Labor. I think that's 35 or $50 a year. Some
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municipalities will require a local business license. They can be 30 to $200 apiece. That's justkind of, one of those got to see where they're at type things.” [#18]
 A representative of a Native American-owned SBE-certified professional services firm stated,“The state license is always a pain. We work in so many states. The whole taxation. The businesssetup stuff. State, local tax type stuff, our employees, your leave, all those kinds of things.Bereavements... Those are a pain to navigate because every state's different. And that's whatstates do, right? They have the right to do whatever they want to do. We still don't haveeverything ironed out because the state again, when they shut down, nobody's in the office. So,you've got to try and navigate sites and get what you need to. And nobody responds to you.There is terrible customer service in state like taxation and state agencies to get your stuff done.It seems like it should be a lot simpler, but the tax office of the state is different and small. Andthen the business licensing is different. None of them talk to each other. It seems to me like allthat should be unified and Montana's no different. It's easy to get the business, but then all theother stuff you got to go somewhere else and then you got to go. It just, that there's too manysteps.” [#22]
 The woman owner of a majority-owned construction firm stated, “Permitting is very difficult inCascade County. I don't think that sometimes the people that work at the county level or at thecity level, regarding permits and licenses, really understand what their job is, how to help peopleobtain the permits and licensing.” [#24]
 The Native American woman owner of a DBE-certified professional services firm stated, “Like onother reservations you would go through their TERO [Tribal Employment Rights Office], they're,you know. And I was certified in TERO on several reservations, but it just didn't work out. It'sone of those things also is I didn't do well in my marketing because I went to the TERO and MDTor anybody, any prime, goes to TERO to get their jobs to fill if they don't have the people to do it[at the] Tribal Employments Office. Which if you work on a reservation you are required to useNative enrolled descendants, but they don't have to be... And when I hired—I had to go throughTERO also. So, when I have a job, then I go to TERO and I tell them, ‘This is how big my project is.This is what I'm doing and I'm looking for truck drivers.’ So, then they would send me truckdrivers. I have to prove or show that I'm not hiring somebody in a critical position of somebodythat's going to make all the decisions. I'm hiring because I have the three people that I need forthe... Because TERO wants people to work in all levels, which makes sense. So, everybody has togo through TERO on a reservation.” [#3]
 A representative of a DBE-certified construction company stated, “I handle most of the licensing,it's not anything too cumbersome or difficult. And then, I usually electronically file, or I mean,electronically save the different licenses that we have, and the guys can just pull those for thebids. So, we try to streamline the process as much as possible, but I don't find the licensingprocess to be any too cumbersome as far as statewide. I mean, certain cities have differentrequirements, so we have to... If we're going to go work in Bozeman per se, we have to have acity license for going to work in Bozeman. But it's generally a single sheet of paper and check forX amount of dollars, and off it goes. It's not anything terribly difficult, and we'll generally only dothose if we know we're going to get a job in that specific area, then we'll go ahead and licensethat.” [#4]
 A representative of a majority-owned professional services firm stated, “I suppose licensure andinsurance might be a challenge for some of them.” [#5]
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 The owner of a majority-owned construction company stated, “That wasn't bad either, but thereagain, we did have a little help along the way. The local development things help, but also therewas some prime contractors that we knew, that were a little bigger, that we could ask questionsto, and they kind of steered us in the right direction. I think everybody needs that a little bit,someone to help them out a little bit and kind of put them in the right direction. People don'tmind helping, I think, if you ask. It's hard for someone just starting out, though, to even knowwho to talk to at workman's compensation. If someone could just kind of give you a lead, and adirection, it's a lot easier than trying to do all this on your own.” [#6]
 A representative of a majority-owned professional services company stated, “In order to do thework we pursue, our lab has to be accredited much like MDT, where we go through a rigorousfederal accreditation cycle every two years through AMRL, which is now AASHTO resourcewhere a federal agency we pay to do PSP samples, performance. They're basically ... they send usrandom samples. We are part of the proficiency sample list where they send us random stuff. Wetest it, submit the results and they tell us how we're doing, and we're rated on that, and if wemess something up, we have to correct that issue. We are all on board and that is a requirementof MDT in order for us to do our work, whether it's in the field or in the lab. This goes for alsoMilitary Department of Defense, or FAA, or Air Force. Any federal agencies require an accreditedlab through the AMRL and CCRL process, which not many ... there are ... that's one of the uniquethings in Montana. There are not many testing labs and most of them aren't accredited, but it's areal niche thing, and it is really burdensome and cost expensive. It's basically our businesslicense. … Each time you want to be accredited in a new test, you have to sink some cost in thenew lab equipment or training and then get into the proficiency sample for that reason. And so,the traditional saying, ‘It takes money to make money.’ Is true in the sense, but if we'reaccredited in that and we're listed on AASHTO's website or Army Corps website. A lot ofcontractors focus on that because if we're on those websites, they know they could get thetesting and just ... it's a good advertisement for us too. We're acknowledged by the Army Corpsand MDT and all those guys, that we can do it. And our tests are within industry standard. It isburdensome, but it is what it is in order to be accredited and be acknowledged by the federal. Tobe an engineering firm, if you're going to start your own company, you would have to technicallybe a professional engineer. And so, there's obvious things you have to do for that. And then youhave to get your business license with the state saying we practice engineering and supply themwith the list of all the current professional engineers under your house, under your roof. Andonce again that's kind of handled by corporate, but that's my general knowledge of how we haveour business license to perform engineering services. And, but each one of our... If you wanted torun a materials lab, the head person needs to be a professional engineer. That is a requirementpart of the accreditation cycle.” [#7]
 The owner of a majority-owned construction company stated, “Firstly I'm working on trying toget my electrical license in Montana. … I got to step backwards and study the residential andcommercial so I can take a test and be licensed in Montana. It's just like you don't just walk inand take that test, because if you flunk it, you don't pass it. You got to wait another whole year,and then you got to forfeit $240 you paid to take that test. You got to pay another $240, andyou've lost a year. So, you buy a lot... There's a lot. Since they've changed the code from... I don'tknow if you know how the NEC works, but what it is, they re-revise it every three years. It'supdated. NEC is National Electric Code Montana is still in 2017. Most of the states are already in2020, just because it's been out over a year and two months. They've already adopted it, so I'm
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studying here for 2020, and I'm trying to get a hold of them to find out the other day. It's like,‘Hey, I need to find out, when you guys are going to adopt the 2020 code?’ Because I got this2017 books and everything, but I'd rather just move forwards and get... Because there's been somany huge updates it's the electrical code in 2020.” [#9]
 A representative from a majority-owned professional services company stated, “Yes, there is athing call CBRE to comply to work at Exxon Mobil. It was a nightmare. It cost over $1000.00. Thejob total did not exceed $5000.00. In fact, we are part of a federal and state program, I don'tknow the name of it. Where we have a capability statement. In the Sheraton Hotel we attendconventions to get work for all entities.” [#AV201]
 A representative from a majority-owned construction company stated, “Encountered difficultiesspecifically around licensing equipment and our assets.” [#AV272]
 A representative from a majority-owned construction company stated, “Main difficulty in ourtown and district is that our planning board for permits and approvals are difficult to workwith.” [#AV51]
11. Learning about work or marketing. Fifteen business owners and managers discussed howlearning about work is a challenge, especially for smaller firms [#13, #16, #17, #21, #23, #24, #26,#29, #3, #31, #33, #8, #9, #AV]. For example:
 The owner of a majority-owned professional services firm stated, “Years ago, we got a call, Ithink it was from Missoula, maybe it was Missoula City Parks, and they needed a survey and thatwouldn't even have been on my radar. And so, we put in a proposal to do a survey for a futurecity park. We didn't get it because somebody else low balled it, but I wouldn't even have knownthat opportunity was out there if I hadn't gotten a phone call. Because I can't spend half my day,every day looking for new contracts that are popping up online. So, if they want to increase theirtalent pool, then reaching out, making a phone call only takes a couple minutes to put it onsomebody's radar. Small companies don't have the resources to be combing the internet lookingfor contracts. But big companies, they have people dedicated to that.” [#13]
 The Native American owner of a DBE-certified construction company stated, “Our local tribedoes it too when they have their own projects out, they email us.” [#16]
 The woman owner of a DBE-certified construction firm stated, “Well, we've been in this longenough, they just call us. We don't really have to go look for work anymore. We did at first, butit's a lot of telephone calls then. But yeah, no, like I said, thankfully everything's pretty muchpaid off and don't have to look for a lot of work all the time, so.” [#17]
 A representative of a DBE-certified professional services firm stated, “I think that one of thebarriers is that thinking about digital inequality and the digital divide, like a lot of rural Montana,Wyoming, places we work don't have access to the internet or not reliable access, so that's a bigbarrier when we think about marketing the work we do, even like the social media or blogs,websites, podcasts, all of that. So, I think that's unique to Montana. The cost is often like that'snot funded. When you are a small business and you have a contract to develop one report, itdoesn't include anything related to marketing or website development, so those all come fromyour bank account as a small business owner. So, it would be really nice to have funding thatwould support that.” [#21]
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 The owner of a WBE- and DBE-certified professional services company stated, “Marketing's atough thing, right? Because there's no how to do it. There's no instruction manual for marketing.Marketing's all about understanding human psychology and showing up where people are goingto find you. And with government contracting, you're not even, theoretically marketing wouldn'thave a role because it's supposed to be objective. So, they shouldn't be responding to any kind ofstrategic influence. You know what I mean?” [#23]
 The woman owner of a majority-owned construction firm stated, “Only that it's just so expensiveto do any news, any print or radio, but in today's world you can get on Facebook and that's oneof the best ways to advertise, so we haven't had too many troubles that way.” [#24]
 The owner of a majority-owned construction firm stated, “It's not that I don't know what I'mdoing, it's not that I don't have any experience. Look at my website, you'll see some experience. Ican understand me not getting big multimillion dollar jobs and this type thing, I can understandthat, because I'm a small person. There's a lot of good work here in Yellowstone Park, I don't getany of that stuff. It could be just for something for two or $300 that they need, don't get any ofthat stuff there, nothing. So, I'm pretty much dependent on having to go out and make sales callshere, and run little ads and things like... I've never gotten any response from any ads I've everrun, none.” [#26]
 A representative of a majority-owned professional services company stated, “Those large, largefirms, they have marketing departments. Huge, huge marketing departments, that's all they do,and when you're talking a small firm, you're talking the same guy designing is the guymarketing.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “I didget a website. And DBE actually helped me. That was a really great thing because they hired, wellI found a person that would do a website, and they paid him to do my website for me. Which wasnecessary. Like I said, back to that old thing where that's the last thing I wanted to do was do awebsite. … For instance, there was a job, this would have been several years ago. Probably 10years ago, or whatever. It was with the BIA, so I know that should have been hiring people likeme, on [my] reservation. It came and went; I didn't even know it was there. I had no idea howyou would have even found out. Maybe that was when it was doing all some biz. But it wassomething that came on the computer, and you went in and looked at, it was a biz thing. I did nothave time to go through all those. I just quit doing it, because it messed up, my whole email wasfull of these E-Biz, or some emails. That was, I don't know how you streamline old people to dojobs.” [#3]
 The owner of a WBE- and DBE-certified professional services company stated, “We really wantto get those contracts and be more visible through the goal-setting activities through theengineering firms and architectural firms on every project and we just don't know how we canbecome more visible. I've never found a DBE contract opportunity at all. I just don't even knowhow to obtain it, to be honest with you, unless you are in the DBE highway, transportation, andaviation, which we just got that last year, I believe, and so we are not a commodity within that.ACDBE just came naturally, because like I said, with WBENC when we got certified I just did DBEbecause it was just a natural fit and DBE program and WBENC as a representative, we workedtogether a lot in Montana and put together events together. It's so beneficial, but on mycapability statement or in my five seconds feature communication with the customer, potentialcustomer, I always notify my customers we are ACDBE certified. Perhaps since you are a tenant
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of airport, we can provide this service to you, and I'll give you an example. Enterprise holdings,Rent-A-Car, was very excited to hear that and they wanted to work with us.” [#31]
 The owner of a majority-owned professional services firm stated, “Just your own time. A lot ofthe times you get busy and... for example, we're rebuilding our website, but we'll rebuild yourwebsite before we'll rebuild ours.” [#33]
 The owner of a WBE- and DBE-certified construction company stated, “I think that with thegovernment, I think under 2,500, they can just pick someone. They can just call and say to dothat. Companies will be calling to bid the site work on a project. And it's like, well, why don't youbid that entire project as a GC. She'll get calls from people in California. So, they're not evenstepping foot in Montana and they're bidding this job. So, they're not going to do a lick of thework. And so, it's like, how did they find out about this job, and we didn't find out about this job?So, I do know things do fall through the crack somehow.” [#8]
 The owner of a majority-owned construction company stated, “I even met that gentleman who isan engineer for the Lincoln County Road Department, and he told me they got some verysophisticated software. What they do is that these big companies we deal with, and he didn't saysmall companies, he said big companies. We upload all this software and send it to them, by PDF,I'm assuming that's how they get it. And then it shows everything in that bid, what you'rebidding against. There's nothing left out in that bid or letting or whatever they call it. So anyway,I'm just sitting thinking, if you're not a big conglomerate company, you're not going to get thisfile from him, because he says it's real time consuming. And they only put it out to selectcontractors that can afford to do the bid and have the big equipment. And the message I got fromthis gentleman is like, ‘We don't mess with small contractors. They're a waste of our time.’ That'show I felt when I listened to him talk.” [#9]
 A representative from a majority-owned construction company stated, “A lot of times you don'tknow the jobs are out there unless you know the right people. Not easy to find the jobs.”[#AV18]
 A representative from a woman-owned construction company stated, “I do more private work.We don't see what jobs come through on the government side or their listings. They all getmeshed in. On the government side, we don't see everything coming in, so the job is harder.”[#AV102]
12. Contract specifications. The study team asked business owners and managers if contractspecifications presented a barrier to bidding, particularly on public sector contracts. Fourteeninterviewees commented on personal experiences with barriers related to bidding on public sectorand private sector contracts [#13, #15, #22, #23, #29, #3, #35, #4, #5, #6, #7, #9, #AV]. Theircomments included:
 The owner of a majority-owned professional services firm stated, “Like I said about investing innew equipment, any work we would try to get with MDT would be survey related and that theywould not allow. They would not contract with companies that weren't using the same brand ofGPS equipment that MDT uses. I don't even know if that's legal, but they would say, well, we arerunning Trimble. So, the only way we can check your work is if you use Trimble and then sendus your job files that are all Trimble proprietary formats, you have to have Trimble software toview it. So, this company owned by a descendant from Switzerland was, of course, really into
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Swiss equipment and had all like a GPS equipment and MDT wouldn't even... There was no pointin me pursuing MDT work because they weren't going to go with me anyway. I didn't have theright equipment. So, it's equipment that does all the same thing, it's just not the right brand. weonly just now acquired, we traded in all our [old] equipment and got all Trimble stuff. So, weshould be all geared up now to try to go after MDT work. But it was $100,000 investment. So, it'snot cheap to switch systems.” [#13]
 The woman owner of a DBE-certified professional services company stated, “The only thingthat's come up is whether they can have a withholding. And when I discuss that with the DBEprogram, they tell me that the contractors are not allowed to withhold a percentage from theirsubs. And so, we've had to talk with contractors on a few jobs to just say, ‘Hey, you guys aren'tsupposed to withhold a percentage from your subs.’ Some of the contractors in their contractlanguage say that as the project proceeds through and we are supposed to be paid as they getpaid through a federal agency or entity or whoever, they're supposed to pay us for our work.And some of the contractors had clauses in there that say they withhold 5% until the end of theproject. And then at the very end of the project, they will pay us that last 5%. And the DBEorganization has worked with us as a DBE and said they're not allowed to withhold that 5% untilthe end. And so, we just work with them and say, ‘Hey, I don't think you're supposed to bewithholding.’ And then they'll change their contract language.” [#15]
 A representative of a Native American-owned SBE-certified professional services firm stated,“That is a huge challenge. And I don't care if it's native or not all small businesses run into this.And then a lot of times you do it for long enough and you can read if you know your industry,you can read a proposal and understand if somebody within your industry help write the bidbecause sometimes, you'll have crazy requirements. Like that make no sense to the success orfailure on performing that contract but limit the pool that shallow the pool. And I think it's crazy.It's nuts. I mean the federal space is even worse because you're dealing with all kinds of differentpeople, but I see that all the time. It's kind of the cost of doing business and there's too manyrules I get it's again, risk. I would say it a hundred times, but it's a risk assessment and they'retrying to limit the risk, but they also limit the people, which is part of the process for them.Instead of reading 50 proposals, then read two. So, it's a self-preservation tool, but it also makesit hard for us that are just starting and that's why I really rely on teaming. Because then a lot oftimes I can use that team member to fill some of those. We've seen them and we at times work inthe security area like having to have security requirements to even have people on the contract.So, they have to go through a security clearance process and that's a federal process. So that's,once we clear a person and talk with a customer and they're hiring that person, then they gothrough security clearance with that company DHS is a prime example. We'll hire a person, we'llsay, you'll make an offer letter. They'll accept it on Monday. It takes up to six, well, at least fourweeks, sometimes three months for that person to get through the security clearance. And so, inthat time we can't pay them because we can't bill them, but they've got that three months wherethey've got a job and they can't do any work. And so, we lose people all the time because thesecurity process in the federal space is broken and it takes too long.” [#22]
 The owner of a WBE- and DBE-certified professional services company stated, “So there was abid, an RFP listed, for essentially that work, for maybe 500, 600,000 square feet, something likethat. as I was filling everything out, it included a prototype space, and you often do a prototypespace. Makes sense. So, the prototype would be like, okay, we're going to do 20,000 square feetand check it out and see how we like it. because they were going to do that 20,000 square foot
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prototype within the space, the person who owned the bid, so the lead bidder had to have anarchitectural license, which we don't have because we do commercial interiors. And I do oftenbring in an architectural consultant for our work because that has to get fulfilled sometimes. Butrequiring the license on the bid actually ended up prioritizing people who don't have myspecialty skillset. So, you could be a residential architectural designer and you could have filledthat bid better than I did because I would then have to go out and find a small shop architectwho wants to work under us for a teeny portion of this project. And the bid was worth a couplemillion dollars, you know? So, if I'm bringing on some older man architect who has his ownbusiness and he thinks he's part of this big hot team and I'm like, there's a ton of work here to doand your build out of this small prototype is a smaller percentage of it and you're not splittingthis pie with me, it wouldn't go down very well. So not having the architectural license, itdisables the ability to specify different expertise. It kind of makes it a catch all so that all of asudden you have architects doing everything related to buildings and real estate portfolios whenthere are a lot of things relating to real estate portfolios that don't require an architecturallicense, especially commercial interior layouts and strategy. They do this thing where, when youare submitting your RFP, you have to check the box that says you will go and get the insuredrequired for the project if selected. And there's like, if selected, do this, if selected do that. And Ithink it would be really helpful to say if selected, show proof of architectural licensure. Becausethen, rather than pre-hiring a contractor or an employee that I don't even know if I need, I canstill submit on the project. And if we get picked great, I'll hire an architect, or I will subcontract ateam it would be great if that could kind of work both ways. Like if you win the project, these arethe licenses that you'll need to show. Because they have runners up. If I get picked and for somereason, I can't show proof of licensure to execute the tiny little prototype, then they can choosesomeone else. Especially for small business, well, any kind of small business, moving licensure toa must show proof of once selected, that'll reduce a huge barrier to entry.” [#23]
 A representative of a majority-owned professional services company stated, “So, just fromfeedback I've heard from contractors, so this is secondhand, probably more than anything. MDT,by rights, has a considerable interest in finishing projects as quickly as they can duringconstruction, and so, oftentimes, the contract days of a project are very tight. So that may or maynot make a contractor go after the project, but they do definitely bid it super high, but that's gotto be balanced with they don't want people out there forever causing disruption and safetyissues, but that has been something that ... and we've been involved with MDT just recently ondoing some contract time estimating through a sub consultant, and the MDT version of thecontract time was significantly different than the contractor version. I think MDT is working onthat, having some independent review by contractors, and trying to have a better understandingof what the industry thinks is an appropriate contract time. So, I feel like they're alreadyunderstanding that and already addressing it.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “In theconstruction, I would say for sure. If you really don't know, if you're new to the business. Put itthat way.” [#3]
 A representative of a majority-owned professional services firm stated, “Sometimes that's abarrier. Sometimes that can be a pain, yeah.” [#35]
 A representative of a DBE-certified construction company stated, “I think the biggest issue werun into is on the subcontractor agreements. They need like a total number of hours for trucking,
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for example, is a good example. We have some of our own trucks, but then we will sub out toother trucking companies to haul asphalt for us to a project. And that can sometimes get to be apain when the subcontract agreement wants the total number of hours that we're going to subout to trucking company X when until we get on the job and we see what the requirements areor how many trucks he has available that day, it's almost impossible to tell. So, we're trying toput a number in there to satisfy the requirement when we really don't know, because they mayonly have two trucks available that day or those two days. So, they could only give us 20 hours oftrucking a day or 40 hours total. We'll do agreements that we're going to set about a hundredhours because we thought we were going to have five trucks available each day. And sometimesyou don't know that until the day of the job. Especially with the trucking is I think the biggestone. Striping is the striping, that one's pretty straightforward, but the trucking is all aboutavailability. And we just don't know from week to week what our trucking subs are going tohave available because they have other schedules that they have to keep as well. And scheduleschange, exactly. We have to shift a job and so now we're into another week that, well, they weregoing to be available this week, but we had to shift the job for whatever reason, weather, whichnobody can control. And it shifted to a following week, now they've already committed totrucking. And then we're scrambling to make up those trucking hours with another company. So,then we have to quick get a sub-agreement with this company, sent off unapproved so that wecan use them on that job, you know? And so, for something as fluid as trucking, that can becomea bit cumbersome.” [#4]
 A representative of a majority-owned professional services firm stated, “They [MDT] had arequirement out there to use a specific design software called MicroStation, which trying to finda good road. I've been looking for four years for a road designer that can operate that software.It's like finding hen's teeth. What we've had to do to land some of these contracts is partner withother firms and try and fill all those things to make us comprehensive.” [#5]
 The owner of a majority-owned construction company stated, “With MDT, no, with the prime,they try to sneak some stuff in sometimes. We've gotten better at being able to review, and wehave our insurance company review them. Sometimes that, even still to this day, can be an issuebecause they want you liable for everything, even if you're really [small]. It's like they're tryingto put all that information in, which I think that would be hard for a smaller, less experiencedcompany, right, if you were just starting out, because they could pretty much put anything onyou, on there, and you want the job so bad, you're going to sign it. That's what we did when wefirst started. Luckily, we never got stung, but I can see it getting done pretty easily. Honestly,most of the primes now, if you go through there and scratch that off, and make them aware, ‘Wedon't want to sign this indemnification unless it has something to do with our company,’ they'llchange the contract. But unless you ask... That's something we learned over 20 years, too. Itwasn't learned in the first 10, I know that. And they're pretty good about it. That's probably goodadvice for someone starting out in these, is to have them [the insurance company, review thecontracts]. That's what you're paying them for, they should review them for you. We'd neverthought of that before either. There's some of that, a little bit still, even in this day. MDT stuff,they change so much that some things are starting to get hidden in other parts of the contract,where they're making it incidental to the work, and you weren't aware of it. We really have towatch that. We've been doing it for, like I said, I've been in it 20 years, and my two partners havebeen in longer than me, and we still miss some of that because they hide it so deep in the
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contract, or in an incidental to this, incidental to that. Not big enough items where they're goingto break you, but sure big enough items where it really can sting you.” [#6]
 A representative of a majority-owned professional services company stated, “The one thing Iwould note and is, so the private sector, we use a lot of ACI and ISET certifications. MDT, we didhave an issue getting the work where industry standard, our technicians are certified, but MDTacknowledges what they call the WAQTC program, which is essentially the same thing. But it'san internal federal training program that the state gives all their employees and technicians. Wehad to go spend money and get re-certified in the same things but under a different umbrella. So,we had to double up our training just to do MDT, even though we were private sector trainedand qualified to do it. So, that would be kind of a thing that caught us off guard because we gotthe work and then they told us we can't do it because we're not WAQTC certified. And that wasnot mentioned in the bidding process. We felt that that's kind of, I don't know, unnecessarybecause we can go to an Army Corps accredited, but yet all our previous certs were notacknowledged by the state. So that would be one thing that caught us off guard I mean theirprogram's good. But I would say that there's these other programs we take could be morerigorous, more challenging too. So, to say that ours wasn't as equal was... We did argue that butwas not acknowledged.” [#7]
 The owner of a majority-owned construction company stated, “I did find out from a gentlemanthat did do some bids for the forestry service, I'm using this as an example. Pretty much says onething here, and then over here, this is what they really want, so he under bidded his jobcompared to what they want. He said, ‘I gave them what was in the contract.’ He said, ‘Theyweren't very happy with me.’ I mean, like I say, there's a little bit of interpretation, even thoughit's spelled out. And when I found out my equipment, even though I have... I'll give you anexample. I got the next to the biggest skidster that you can buy. I'm sitting there reading somenotes I had taken, and the next size bigger is... Only difference in my machine and the machinethat is the biggest at that time, it's made 10 years ago, is six horsepower. But according to them,that's not big enough, so it's like, ‘Wow.’ And then I have a five-ton excavator. Well, you need a20-ton excavator. There's a lot of things you have to ask. That's why I was asking you earlierabout or explaining to you earlier why I want talk to the person, I want to look at the person, Iwant to see the paperwork, ask them questions. Okay, what happens if you want to change, oryou don't like something I'm doing, or you find out y'all made a mistake and want to changesomething, there's a change of contract? That are the things I'm trying to clarify, and that's why Ilike sitting down with somebody one on one.” [#9]
 A representative from a majority-owned professional services company stated, “The hardestthing right now is getting people. It’s hard to expand because you can’t get people. We certainlydon't like your audited overhead rates.” [#AV308]
 A representative from a majority-owned construction company stated, “We've done a sub forMDT before, and they have their set of dollar amounts for this or that and I don't believe they areup to par with current expenses. So, the contractor has to go back prove to MDT that they're notbeing dishonest.” [#AV84]
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13. Bid processes and criteria. Twenty-eight interviewees shared comments about the biddingprocess for public agency work; business owners or managers highlighted its challenges [#11, #14,#15, #17, #18, #2, #21, #22, #24, #26, #28, #32, #33, #3, #35, #36, #4, #5, #7, #8, #9, #AV, #FG1,#FG2]. For example:
 The owner of a majority-owned professional services company stated, “I find eMACS terribly,terribly, terribly difficult to deal with. And it's so entirely counterintuitive that it's hard tounderstand what you're doing as compared to some of the other programs, all the otherprograms that we've worked with. And we've actually reviewed that for them and provided thatreview because they've asked the same questions, like … what's wrong with it? And it'scumbersome. ... You should have someplace out there where it just gives me a summary of whatthe tasks are, and you have to go through a whole bunch of steps before you can get to that. Tellme where the tasks are at the front end, because then I'll decide how I go through the bidding onthe other end. But you can't do that until you go through about six or seven, do you want the bid?Well, how do I know? That's the first question, do you want the bid? Well, how do I know if Iwant a bid if I can't see what the tasks are? In the old days they'd send you an RFP or an IFQ orIFB, they'd send it to you, and everything's laid out there and then you just figured out how todeal with it. The feds still do it that way. And so that's pretty straightforward, but it's just thatthe eMACS gets in your way of just finding simple answers. So eMACS is a unique system inMontana and some other states and that sort of thing, but the feds don't know anything aboutthe other stuff.” [#11]
 The owner of a majority-owned professional services company stated, “Generally, the only realrequirements that we have are, they have specific requirements for the experience andqualifications of staff and so we have to go through that. As far as the business side of things,we're required to have a certain amount of insurance of certain types, whether it's automobile,general liability. And so, once you've got familiar with those projects, we carry an umbrella ofinsurance to cover that. And it's as simple for us as notifying our insurance carriers that we'repart of a project and have them get in contact directly with the contractor we're working for.And our insurance companies will just send them whatever information they need. So, from thatperspective, it's not too bad. And once you get used to doing that kind of work, it's not socomplicated moving into a new contract because it stays fairly consistent on what therequirements are.” [#14]
 The woman owner of a DBE-certified professional services company stated, “Typically, there'stwo sides of the story is if we're working with a contractor as a sub, they'll solicit bids orproposals from us for that. And that's on the construction side of things. On the other side ofthings for design, we have to put in proposals... Not proposals, but statements of qualifications tothe consultant design side. And they have to be on their list under certain categories. So, whetherit's road design or water and wastewater, they solicit qualifications every two years. You put inproposals. They rank all firms. And then from that list, if a project comes up, they solicit threefirms to put in proposals and they select from three firms. It's very expensive for a small firmlike ours to have put in all of these statements of qualifications. We used to have to run to Helenawith multiple copies. I mean, it just was very expensive just to get on their list. And then a lot oftimes you were never selected anyway for projects. So, it got to be where it was just tooexpensive to even put in your statement of qualifications. I think they may be going to, or they'regoing to be going to, online where you can submit your statement of qualifications online,
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electronic copies, which helps with some of the costs of printing. There's like eight divisions andwe used to try for all of them and it just so expensive we've narrowed it down to one of thedivisions we think that we could get the most projects from. … It seems like Obama changedsome of the regulations and now they have to pick... So not only do you have to put acumbersome qualification in on every single division you want to be on the list for, now insteadof just being able to pick from the list and go to somebody and say, ‘Hey, we'd like you to do thisproject,’ now have to pick three firms from the list to do a specific proposal for that project. So,it's another costly event to have to submit proposals just to get a job from being on the list weused to get jobs a lot. Since 2016 when they have to go to a selection of three and then they lookat three, we haven't got many. So, we're to the point now where we're probably not even goingto submit qualifications to be on the list anymore.” [#15]
 The woman owner of a DBE-certified construction firm stated, “Our state project, we haven'tdone one for ages because I'm sorry, but I don't like all the hoops you got to jump through onthat. And bonding and insurance and oh, one job we helped somebody with, and they did, is itBacon Davis or Davis Bacon Act or whatever wages talk about tidly fart details you had to keeptrack of. It's just ridiculous, just time consuming and it doesn't get the work done.” [#17]
 The owner of a majority-owned construction firm stated, “I mean, I just got it by doing it, but yes,if somebody's starting a new business, I mean, and the training could be as short as a 20-minutevideo showing some of these lengths of how to get signed up into that state. What is it? TheeMACS program... They transitioned to a digital platform. We haven't participated in that, sothat's what a general contractor how they would turn their bid into MDT. I haven't done thatlately, so I don't know what the process is. Last time it wasn't too bad. There was a couple ofother [hoops] to jump through, but you get your bond electronically, and then you turn that inwith your electronic bid, but I haven't done it.” [#18]
 A representative of a majority-owned professional services firm stated, “I think it works prettysmoothly for us and we've done it enough times that we know how to get through the process. Imean, it's a lengthy process really. And so, I could see how in writing proposals costs a firm, aconsultant firm money. And so, I could see how a smaller firm could... That could be a little bitmore of a challenge just because of that aspect of it. Design build contracts, which is primarilywhere we're involved in the bidding process, you know, some recent experience would say thatthe RFP maybe is not as clear as it could be. And so, it does make it difficult for [a reader] tounderstand what the requirements are and can lead to, you know, pretty big disparity betweenbids, because some firms are reading into it different than others because it does leave it sort ofvague. If there was going to be an improvement, it would be just to make sure that the RFPs areclear so that everybody's bidding on the same thing.” [#2]
 A representative of a DBE-certified professional services firm stated, “Well, I mean at the tribal, Idon't know if you want to talk about the tribal level, but like at Fort Peck, it's crazy. It's got to beposted in a newspaper for like three weeks, they've got to have a minimum of three bids, sothey've got to follow like specific procurement policies, but sometimes those policies don't workbecause you don't get enough bidders. So, it takes a long time. The other thing we ran into isbackground checks. So even though we aren't working with youth or clients directly most of thetime, they require us to have background checks and that can take a lot of time and it's not reallynecessary. I don't know if other contractors have run into that, so that's another kind of issue. Ithink a lot of the bids we're putting in, they'll say like, ‘You can submit a paper or electronic bid,’
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and I think that's really important for some teams that maybe don't use email or electronicbidding. So, I haven't really seen any issues with that yet.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“The amount of information that's required for it... I understand it. But boy, for small businesses,sometimes what we do for the federal government, especially... Sometimes it's a three-volumesubmittal that totals 105 pages of submittal. unless you have dedicated staff... It's a cost analysis.Because somebody's got to sit down and do that and then they should be doing... They could bedoing something else. And so, it's that... What are you losing to do that? And small businessesdon't have the ability to have... Like the Boeings of the world, they've got a hundred-personshops. That's all they do all day, every day. We don't have that luxury. Sometimes we're washingdishes and hanging rafters, and then trying to do all this other stuff. Each one is so different and Ikind of mentioned it earlier there're times where we have a hundred- and five-page bid package,which I don't understand why you need that much. And some of it's I think again, the weedingprocess. If larger businesses or businesses that have been a little longer have the resources to beable to do that small startups that are higher risk, don't have the ability to do that. Well do iteffectively I should say. And so that bidding process takes forever. Again, the bidding processstarts with the identification of a project all the way through the submission of that bid, and so if,like I mentioned, the Montana bid portal to identifying is dysfunctional, then the whole processis dysfunctional because it takes you too long to get to it. And then a lot of times they'll shrinkthe window. So, you have a week, you have two weeks to put us a bid in and it takes you three orfour days to figure out where the bid is. And so, you lose that time. Whereas if you knew the guywho's doing the contract office, I'll bet you dimes of dollars that somehow the people thatthey're looking at wanting to take that contract already know what it is. And half RFP in front of,those of us that are new and not unknown we're already behind the eight ball two, three daysbefore the game, before the race even starts. The race started two days earlier for everybodyelse.” [#22]
 The woman owner of a majority-owned construction firm stated, “It can be confusing becausethere's really no standard for it, but you just have to follow specifically the guidelines that theygive you.” [#24]
 The owner of a majority-owned construction firm stated, “These bids and things, especially thestate bids and so forth, it seems to be kind of a mysterious process. Some of the stuff is verycomplicated online to look at and bid on. It's this and that, it's this and that. Now, here's a bidhere today, here. This is a big bid here for the Department of Wildlife and Fisheries and so forth,its wayfaring signs, it could be millions of dollars. It's just hard to determine exactly what it is.You have to go down each, there's over 20 clicks on where you have read and understand thisand that, 20 of them before you can even bid or look at the bid. Now, this is a barrier here. This isexcessive paperwork. I'm not sure why it's necessary. I've been told that there's a lot of fraud outhere in the business world, bidding on state jobs, on government, on national jobs for the USgovernment. We have companies, they tell me that they have companies bidding on jobs that arenot even in the United States. They're masquerading as a business here in the United States, thistype of thing. It's all about security. They don't believe who you are, in a lot of cases. You just,‘Who is this guy? Is he really from the United States? Are these foreigners that are disguised?’ It'sjust security. You get calls all the time, people wanting to loan you money for your business, thisand that. They're getting your information through SAM, where that's coming from, sosomebody's getting the information. It's constant renewals, it's this and that. Now, SAMs got a
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different system now that they're going to start in April, looks terribly confusing here. It's like amountain to climb.” [#26]
 The woman owner of a DBE-certified professional services business stated, “There's always asize issue because we can't spend a ton of time, putting time into work that doesn't pay. We'vetalked about of small businesses not being able to have a full-time proposal prepare and just theamount of overhead it takes to do some of that stuff.” [#28]
 The woman owner of a professional services firm stated, “We haven't done that in the past. Justmost of the time we've just slipped away from that, just because we're so small we just know wecan't compete. So, we just have kind of given up on that kind of stuff for some of that.” [#32]
 The owner of a majority-owned professional services firm stated, “If [the] people who wrote ourRFPs, wrote better RFPs, that's the biggest barrier. They're expensive to fill out, they'rerepetitive, they're designed to basically frequently, despite what they say to the contrary, picksomebody that they know or like or have worked with. It's just a bunch of things in there thatare not good. But if you could get rid of the repetitive nature... people who write them often haveno idea about the product they're writing about or don't have the expertise to write a good RFP,believe it or not. The guy who was the Head of the Department of Transportation at that timedidn't like the process he was seeing and picked two agencies to compete. On the plus side, hewanted to see some sample creative and paid for it, $5,000, which is... sometimes people ask forcreative and various other things like that with no compensation, which is a lot of work for anagency. They want to see the work before you've had a chance to look at the research and doneall of the things you need to do, and sometimes judge you on uncompensated creative withoutsome of the information that you need in order to basically do a good job. But in this case... thoseare barriers, you could pick those up for some of the previous questions. What he did was hetook and evaluated it himself, gave the other agency one quarter of a point more than us, andtook our idea and gave it to the other agency for development. Ours was ‘Make a Plan,’ and thenit showed up, ‘Plan-It’ in the other one.” [#33]
 The Native American woman owner of a DBE-certified professional services firm stated, “So I didthe whole thing the best I could, and I sent it in. I'm thinking, ‘Does it remind me it went? Iwonder if it went.’ So, I called the Highway Department and I said, ‘I put my quote in on this, andI don't know if it sent. I can't tell. Our internet service is really poor here.’ He said, ‘Well, I can'tlook in there and tell you. But after we open the bids, I'll let you know.’ I'm like, ‘Okay.’ When thebids came open, my new girl that just started working with me, she hadn't been working sixweeks. All of her information was there, and none of mine. So out of all of the points, it was 500, Ithink I got 72 points. I was really upset, because they put it out there, that said, ‘[Business] got70 points, and everybody else got 507.’ I think the most was 500, but anyway, I was so mad. Isaid, ‘You didn't even get any of my stuff. That's my secretary. She's worked for me for threeweeks.’ I don't even remember how long. But here was my only saving grace. I have been doingthis for so long here, that the people that mattered knew that that was not true. But so, whatwould that have done to somebody other than me? It just blew them out of the water. Anyway,but that is a hard thing, I think, for companies. Especially, the thing is, I say it too to hire peoplefor old companies, me, I've been doing it forever, but I wasn't into the internet, the way the newtechnology is. It's probably a lot harder for me than young people, put it that way.” [#3]
 A representative of a majority-owned professional services firm stated, “It really just depends onthe entity and who's funding it.” [#35]
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 A representative of a Native American-owned construction firm stated, “I guess a barrier in abidding process, I don't know if this applies, but just the architectural mechanical drawings. Theengineered drawings, I guess, are very tough sometimes.” [#36]
 A representative of a DBE-certified construction company stated, “I think that if you'reinterested, you need to respond quickly so that they know you're interested and then start yourbidding process. And I think everybody is a little bit different. We try to put ice on a projectunless we know the area really well but as a general rule, we'll try to go down, especially on thelarger job or try to put a set of eyes on it and see what potential pitfalls there could be or what,you know? I think sometimes it could be clearer. Yeah, I think sometimes it's a little muddied.You know, [the owner] will come into my office, ‘What do you think they mean by this? What doyou think they're asking on this?’ Overall, I think it's pretty good, but sometimes the wordinggets a little difficult to interpret.” [#4]
 A representative of a majority-owned professional services firm stated, “Proposals aren't cheapeither. That's kind of the thing. We kind of track our hours to put together proposals and that's aminimum of $13,000 to $30,000 in labor to put together for all of these projects. 13,000 to30,000. Looking at what we would bill at. That's billable cost. 200 hours into a proposal and youmight not even get it.” [#5]
 A representative of a majority-owned professional services company stated, “It was a CMGC.Can't remember what that stands for, but we would be working in hand with an environmentalengineering company, a contractor, and a materials lab. We'd be working as a group to do theproject on behalf of limited MDT oversight. So, they'd have a project manager, but the primecontractor would be running the show essentially. Minimal oversight. And it was a big job wherethere's like 10 bridges along highway 200 in the Lewistown region where we had multipleinter... Well, we had one big interview, but we had a lot of pre-qualifications, a lot of flyers, a lotof submittals just from... It was purely qualification based, had nothing to do with money. So wewent through that process, had an interview with the state. We ultimately took second in thatprocess, but it was a great learning experience, but yeah, we came up like one point short.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “So right now there's tonsof jobs coming across, but I have four jobs that I'm trying to bid right now. By the time I get thesedone, it sometimes when it leaves me a week to get those done, which depends on the size ofthem and then trying to get sub prices subs. If you give them a week, they're annoyed, just like Iget annoyed. So, it's just a matter of I can't keep up with everything all the time. Especiallyduring the summer still trying to bid plus we're on the job plus have to actually labor on the job.”[#8]
 The owner of a majority-owned construction company stated, “This COVID stuff hit, I'm stillworking. I was working up to getting my over 20 years of retirement in, and I talked to PTAC inboth Washington and in Montana, and they said, ‘Let's just get the paperwork started, getyourself all set up, get you some CAGE codes, numbers, and everything. And let's see what wecan do.’ I'd been redoing a lot of reviewing, but with the Forestry Service [sic] and so forth, and Ihaven't bid on any jobs due to the fact that I can't walk in their office down there and talk tothem. I started to bid on one for the Forestry Service, but like I said, I called down there. Toreiterate, I called down there several times … I kept trying to get ahold of somebody to force [aconversation], it was impossible. It's like I say, hiding behind their phone, or no one answers.The door is locked tight as could be due to COVID. Because you want to ask questions, you want
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to go look at a job site. You want to make for sure you're dotting your I's and crossing your T's,so I just said, ‘Well, apparently it's not going to happen because I can't talk to a person.’ I'm atype of kind of person I like to touch things, I like to see things, and I like to talk. I havequestions. And I’ll ask, okay, what do you expect out of this? I know you've got it written here onpaper, but is this all? Is there something left behind that you guys have forgot about? That's justthe way I am. I've learned that for years working in the oil patch years ago. I want to talk to thatperson. I want to know what he expects. I want to know what his desires are, his objections, andwhen he wants the job completed. Those are the things I want to do. I want to talk to thatperson. I don't want to do this stuff where we just, oh, look at this piece of paper and make a bid.I'm not into that game. I'm more, like I say, I'm sure when you go shopping for clothes beforeCOVID, I bet you walked into a department store and you touched the material, you would feel it,you would try it on. So, it's the same principle.” [#9]
 A representative from a majority-owned professional services company stated, “We have a hardbid, very competitive.” [#AV331]
 A representative from a majority-owned professional services company stated, “Difficult processto get access to the bids and awarding process and managing paperwork is difficult. eMACS is alot of red tape and there are many hoops you have to jump through to get into the process.”[#AV43]
 A representative from a majority-owned construction company stated, “The process has been aroadblock. I don't know how to get the contracts.” [#AV68]
 A representative from a majority-owned construction company stated, “The paperwork isridiculous, and there are too many forms.” [#AV104]
 A representative from a Native American-owned construction company stated, “Paperwork [isthe worst part of the bid process].” [#AV106]
 A representative of a DBE- and MBE-certified professional services company stated, “I think wedo a lot of alternative delivery and I think we've been very innovative. I mean, we saved WSDOTmillions of dollars on a bridge with an innovative idea. We don't feel like there's anything wrongwith innovation. It just needs to be safe.” [#FG1]
 A representative from a focus group consisting of prime contractors stated, “Our buildingdivision mostly lives in that world and obviously, they're not called CMGC, they're called CMRisk, but very similar. And that's the world they live in and that's the new norm and maybethat's where the federal government's trying to push these state agencies to get to. But I mean,right now at this point, I don't see the value and the amount of effort that's put in just trying toget a project. At a certain point, it's just got to become so unattractive. I know our buildingdivision has to pass on a lot of work just because of the sheer amount of time that's spent upfront prior to even putting any pricing out. It's just a lot of work. You have to interview all thetime. You pass on more, I feel like.” [#FG2]



FINAL REPORT APPENDIX D, PAGE 148

14. Bid shopping or bid manipulation. Bid shopping refers to the practice of sharing acontractor’s bid with another prospective contractor in order to secure a lower price for the servicessolicited. Bid manipulation describes the practice of unethically changing the contracting process or abid to exclude fair and open competition and/or to unjustly profit. Twelve business owners andmanagers described their experiences with bid shopping and bid manipulation in the Montanamarketplace [#1, #11, #15, #21, #22, #24, #26, #33, #36, #4, #5, #7]. For example:
 The owner of a majority-owned construction company stated, “Any new person who comes onthe scene more than likely is going to get shopped for a while. It's kind of like what a used carsalesman, or not car, that sounds bad. Truck salesman comes into our office. I have to see thatguy four or five or six times before I'm even going to think about buying something from him.You're just, some guy comes out to the streets says, ‘Hey, I'm the new salesman.’ It's like, ‘I don'tcare who you are. Get out of here.’ And working with a new business is the same way. You got toget a certain level of familiarity before you're going to give them a contract.” [#1]
 The owner of a majority-owned professional services company stated, “So we do it on ourcomputers right here. We've done it. The bidding is... Because we've done so many contractsthrough the years, we know what it takes to do the work. So, we do our own bidding internallyand we come up with the price and then go from there. We're very aware of those. We're alsovery aware of the primes that do that. And we don't work with those primes. So, you ask aroundand you find out certain things about certain primes and you find out that some primes just wantto take advantage of you and some primes actually want to use your knowledge and experienceto better the project. And that's where we... There's certain companies we would never workwith. … Well unfortunately there's not a list you can look at. That the government has of crookedcontractors, primes. And sometimes it's even the company itself is not the problem. It's theindividual within the company that you're trying to... They're having you work on this part overhere and that's done by this person and this person is the one who's causing a problem. And sowhen that person is replaced, all of a sudden, the problem goes away. Well, they would ask youfor, can you tell us how we're going to do this work? And so, then you write out the process, youfigure out how you're going to do that. You work with them on that. And then at the last momentthey say, ‘Well, I guess we're going to use someone else."’ Well, they took your information tothen go and have somebody who didn't have the knowledge to build the plan in the first place.And they said, now we got the plan so can you do it for less cost? And so that happens, forexample, just to give you an example, in our work when we're doing restoration or all thosekinds, we'll develop the plan and so we get the plan, and we tell them how to do it. And so, acouple times they took it and then went and got a landscaping company to do the work. Why?Because landscaping company had the blueprints because we did it.” [#11]
 The woman owner of a DBE-certified professional services company stated, “I mean, we're notaware of it happening that much, but it has happened, yes.” [#15]
 A representative of a DBE-certified professional services firm stated, “I mean, I don't know aboutbid shopping. I do know that a lot of times, like people that have that inside intel, they'll knowexactly how much a client has to award for a certain project, so they create budgets that arewithin that, so they have that advantage. I think there are things that people do kind of behindthe scenes that make them more competitive when a proposal is reviewed. So, I've definitelyseen that. And sometimes we have been a part of that where we have known like, ‘Okay, theyhave this much money, this is what we heard,’ so then we're bidding accordingly.” [#21]
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 A representative of a Native American-owned SBE-certified professional services firm stated, “Iwould like to say I hope not, but I mean, we see this every day, it's the federal government. Andsometimes I think the who you know can be a positive or a negative thing. I've never been on theside where somebody in the decision-making process says, ‘Hey, can you do this? You know,here's the number that's coming in. Can you do it? If you can send me for thousand dollars less,you get it kind of a deal.’ I'm sure it happens. I'm not dumb. I know that happens out there. Andagain, it's that relationship stuff is it fair? Maybe, maybe not. I mean, it's probably not fair, but Imean it's business and there's a lot of times where even within our tribal organizations wherewe'll do work for another division of the tribe, because it keeps the money within our own pools.And so, you could construe that as unfair too. So, it's something that happens everywhere. If youjust understand it and figure out how to play in it, as long as it's not killing you, I guess it couldkill you. It's a tough one.” [#22]
 The woman owner of a majority-owned construction firm stated, “Only that I think there's a lotof generals out there that are counterfeit and they shop your bid around. And we've had generalscall us and say, ‘Hey, I've got at this bid from so and so. Will you look at it? See if you can beat it.’And we say, ‘A bid is a bid, we'll give you a bid, but we don't look at other people's bids.’ So thatwe see a lot, that the contractor goes and shops, calls somebody and says, ‘Hey I have this bid.Will you beat it?’ We don't think that's very ethical.” [#24]
 The owner of a majority-owned construction firm stated, “[Bid shopping or manipulation]absolutely [happens].” [#26]
 The owner of a majority-owned professional services firm stated, “The guy who was the Head ofthe Department of Transportation at that time didn't like the process he was seeing and pickedtwo agencies to compete. On the plus side, he wanted to see some sample creative and paid forit, $5,000, which is... sometimes people ask for creative and various other things like that with nocompensation, which is a lot of work for an agency. They want to see the work before you've hada chance to look at the research and done all of the things you need to do, and sometimes judgeyou on uncompensated creative without some of the information that you need in order tobasically do a good job. But in this case... those are barriers, you could pick those up for some ofthe previous questions. What he did was he took and evaluated it himself, gave the other agencyone quarter of a point more than us, and took our idea and gave it to the other agency fordevelopment. Ours was ‘Make a Plan,’ and then it showed up, ‘Plan-It’ in the other one.” [#33]
 A representative of a Native American-owned construction firm stated, “Yeah, it happens. It's asad deal, but yeah, people are out there shopping your numbers. It's a bad deal. I would say biddirect to the general contractors in one. Instead of having some of, say, your plumbingcontractor holding the controls contractor, maybe just have the controls contractor bid directlyto the general. Everybody just bids to the general instead of holding subs under certain trades.”[#36]
 A representative of a DBE-certified construction company stated, “I think that there have beensituations where that has happened with us, where we've had... We've sent a quote over tosomebody and they have used to bid shop. They're getting it at a lower price. I think you'reputting rules in places you want, but there's enough good ol' boys left that would find a way toskirt the rule. That'd make the process so much more cumbersome, I think, if you tried torestrictive, if you tried to address that too much.” [#4]
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 A representative of a majority-owned professional services firm stated, “I have clients that dothat, like cities. City of Helena is famous for having me write up the scope and then you tell themwhat you could do it for. They would take that down and share the price with another firm andsay can you do this for less. Of course, they are going to say yes. I've had firsthand experiencewith the City of Helena doing that. We've been subbed on some other stuff and then we get askedcontractors like our material testing. There's two labs in town and they will call us up and priceshop basically. They are price shopping for services.” [#5]
 A representative of a majority-owned professional services company stated, “One of the rulesthat I was taught in our industry is nothing good comes from a rebid. So anytime there's a rebid,there's always the thought of the owner or the bidder, hey, wait a minute. This was too high.Let's rebid this in three months. And coincidentally, some new guy comes in and beats thatoriginal price. I can't confirm or deny that. That's just... I mean, the owner has the ability to dothat. Now to prove that that's a whole ‘nother thing that I would tread carefully on, but I'vealways heard nothing good comes from a rebid.” [#7]
15. Treatment by primes or customers. Five business owners and managers described theirexperiences with treatment by prime contractors or customers during performance of the work wasoften a challenge [#16, #22, #28, #3, #7]. For example:
 The Native American owner of a DBE-certified construction company stated, “We tried a lot ofsubbing in the past, and with the Montana Department of Transportation generals, we seem toget kicked around pretty easy, that way. They weren't very profitable for us, because of that.They have a way of manipulating, and pretty much put the bad stuff onto the smaller guy. Itbecomes a little costly for the... So that's why we, myself, just got it in my head that I was going tobe a general, and I wasn't going to bid anything unless I was a general. Some tough stories I cantell you with all the experience I have that way. Some of the generals, superintendents, et cetera.With the primes, we've had a couple of them that we would never worked for before. They putthe squeeze on us a little bit, and what we thought took money away from us, and blamed us forthings on the project that were not our responsibility.” [#16]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Ifthere're any issues because sometimes the contracts you work on are guaranteed minimums ordifferent things are different cutbacks or, subject to change, I guess is what I'd say. A lot of times,if you're a subcontractor to a prime who is especially the federally traded prime whose programmanagers and project managers are... Their bonuses are tied to profitability in a project, if theycan make more money cutting you out or if the project contract so there's less work, they're notcutting theirs, they're cutting you. And so, if the money's tight, sometimes you don't get paid orget paid on time. It happens all the time. It's a risk factor that I kind of look at every time I dowork with partners or subcontracts. And it's really the curse of the small business. Sometimesthe large business needs us, but they have more power and more resources to fight us. Andwe're kind of stuck. There's nothing you can do about it. It's just kind of like, well, okay.” [#22]
 The woman owner of a DBE-certified professional services business stated, “Our primes arealways happy. We have had an instance where MDT was very unhappy with our work and Ibelieve it was a lot of communication, but eventually it became very personal that one of thepeople at MDT just hated us. I think that they have some management difficulties at the end in
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the environmental grant at MDT, and we are just hoping to outlive them. I mean, it's somethingthat's happened recently and didn't used to be that way and hopefully it'll go away again.” [#28]
 The Native American woman owner of a DBE-certified professional services stated, “Maybe alittle bit there. I'm trying to think of an instance. But probably that goes back to, as a sub,knowing what you needed to make money. You put the bid in, and it's the only job in town, so tospeak, and you have three trucks that you're trying to get the job for. They offer you just underbreak even. Then, so you have to choose, ‘Do I want to buy myself a job so that my trucks aremoving, and my employees have a job? Or am I losing on the back end? Or do I just want to notwork?’ That's a hard place for a company to be.” [#3]
 A representative of a majority-owned professional services company stated, “Once again, ourtesting can mean money to the contractor. Money or schedule, right? Those are the two primarymotivations of a contractor. And, if we're testing their work, they look at us unfavorably andsometimes if they cost them more money, whether it's our services having to retest or it'sslowing their schedule down, we can be easy targets from a contractor. So, all contractors tendto be ornery or fire breathers, but we're a necessary evil in their industry, depending on theprojects that they are pursuing and to be a negative fashion. But we tend to have decent workingrelationships. There's always heat of the moment instances where it can be bad, but in order forus to stay accredited and be true third-party testing, we have to just be honest and provide themost accurate results that we know. And we don't falter from that so we catch a lot of flak forthat. We might lose some contractors because they might want more lenient testers orsomething.” [#7]
16. Approval of the work by the prime contractor or customer. One business ownerdescribed their experiences getting approvals of the work by the prime contractor or the customer[#33]. For example:
 The owner of a majority-owned professional services firm stated, “That can a problem if there ispolitical influence or if there is a cumbersome committee, it really depends upon their decision-making process. I saw a sign one time in a church in Wisconsin that said, ‘For the Lord so lovedthe world he didn't send a committee.’ It really depends upon, again, the skill of the peoplelooking at it. I've seen committees that were really good because you had people who knew whatthey were doing. But, if you have a clumsy decision-making process in which either you have adisconnect between the boss and the people who are the marketing people, and the boss doesn'tunderstand what's going on, or there's contending forces, you get the idea. This song reallycomes down frequently to do you have a reasonable process? There is no perfect one, by theway. Do you have good people making up their mind?” [#33]
17. Payment issues. Fifteen business owners and managers described their experiences with lateor delayed payments, noting how timely payment was often a challenge for small firms [#11, #14,#16, #18, #2, #21, #23, #3, #33, #35, #4, #5, #6, #7, #8]. For example:
 The owner of a majority-owned professional services company stated, “What used to be aproblem, and we spoke to this company about it, was how long it took for them to pay their bills,pay the invoice. And they then realized that, yes, they have to deal with their small subs in adifferent way. And so, they went out of their way to fix it so that they would pay us in a moretimely fashion, which was great. And it didn't take much to talk to them about it. They were just...
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In fact, there was two of us who were subs. I didn't mention it to them. The other sub did. Andthey just decided they wanted to make the change. So, I got to give that major company a bigkudos for doing right. They were trying to fix it.” [#11]
 The owner of a majority-owned professional services company stated, “We have [experienceddelayed payment]. And even at the federal level, the Federal Highway contracts, I've had issueswhere they would dispute an invoice or withhold invoices, payment on invoices because theybasically thought they could. And there's a fairly robust system set up inside Federal Highway,FAR clauses, to make sure that they don't do that. It still can be a problem. Those largercontracts, they only can submit for payment to the government once a month. And then, it cantake four to six weeks before the contractor gets paid. And then, they have one to two weeksbefore they have to pay their subcontractors. So, we'll experience at the beginning of a project,sometimes a couple of months before we'll get any payment for any of the work that we'veperformed. Federal Acquisition Regulations, I believe, is what FAR clause is. So, there's a wholeseries of contract clauses that the government has set up to basically they cover everything, howto handle subcontractors, what kind of insurance people have to have, contract specifics aboutcontamination of soils or SWPPPs, which is stormwater runoff. They cover everything. Theycover how a general contractor can relate to a subcontractor and how all of that gets paid. So, ageneral contractor will have to have two kinds of bonds. They have to have a performance bondand then a bond to make sure that we get paid. So, they have two bonds on Federal Highwaycontracts. It definitely [helpful to have two bonds] is because we have no contract relationshipwith the government, whatsoever, as a Tier 1 subcontractor. Our contract is directly through thegeneral contractor. So, we can't really even have conversations with the Federal Highway folksabout getting paid. We have to deal directly through that relationship between us and thecontractor. So, I can't call up a Federal Highway engineer and say, ‘Hey, these guys aren't payingme. Could you do something?’ They won't even take my call. They won't respond to an email.You can rattle the cages a little bit, but they're not going to respond directly to us. They'llrespond to the contractor and say, ‘Hey, I'm hearing rumors that you guys are not getting yoursubs paid, so you better take a hard look at that.’” [#14]
 The Native American owner of a DBE-certified construction company stated, “The other badthing about being a subcontractor, especially with the bigger ones, is they really delay yourpayments, too. They'll hold you out there 60 to 90 days before you get your money, and for asmall person, that makes it pretty difficult, because then you're leaning on your line of credit orwhatever to operate it with. And therefore, the interest you pay in your bank for that eats yourprofit for what you can make on a job as a subcontractor. Because the subcontractor profitmargins are not very good.” [#16]
 The owner of a majority-owned construction firm stated, “Well, absolutely. I mean, all the abovefrom payments not coming when they're supposed to, to we had one, the last project we did forMDT the general contractor didn't meet schedule requirements, and then all the problems ofthem not meeting their schedule was passed off onto us. So, for example, we're working on abridge, their bridge. It was a steel bridge. The bridge erection comes in late, and then we'reforced to scramble over time and face potential liquidated damages because now we can't getour earthwork done in the timely fashion that we should have.” [#18]
 A representative of a majority-owned professional services firm stated, “One of the things, Iguess in particular, that I have seen as an issue is for certain projects, if they're to say grant
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funded or something and all the payments are held up by grants, for them just to float thatmoney, their payment is a little bit harder for them. And so, like a lot of our contracts are paidwhen paid. And so, if we're not getting paid back from the, let's say the grant agency orsomething, it's hard... We don't push our payment to them. So that's... I think some of the smallerones have a harder time to kind of float my bill for a little bit waiting on the payments. I wouldsay mostly on the kind of smaller agency side is we've had trouble throughout the contractgetting paid. That's one thing that's been an issue, having overrun numbers. I think the part, theearly phase two of the actually getting under contract once you've won the bid or the RFPgetting, under contract can sometimes be a lengthy process. And you know, there there's ways toexpedite it, it seems like.” [#2]
 A representative of a DBE-certified professional services firm stated, “That's a big issue rightthere. Timely payment for small businesses, we have contracts that have never been paid.Sometimes we'll wait up to six months to get paid, and that creates a cash flow issue. So thattimely payment is a really big issue. One of the things we've started doing, like for example wehave a proposal working on right now with a client who historically hasn't paid us, so we'resaying like, ‘We need 50% of this payment up front.’ And it's not their fault, like they work in asystem that's totally broken, and so we get that, but at the end of day, we have to get paid too.”[#21]
 The owner of a WBE- and DBE-certified professional services company stated, “That project thatI subcontracted on at MSU, not only was it unpaid for months, but also they asked me to do workbeyond the existing contract and said that I could wrap it into the next contract because we weregoing to continue work. We basically worked through conceptual design, and we were going tomove into schematic design. So, I had worked like, I don't know, I think we had an extra 20 or 30hours on our books and I wanted to submit that as part of our bill and they said, no, because wecan only pay the original quote, even though they had asked me to keep working. So just put thatin your next schematic design. And then as I was preparing the proposal for schematic design,they told me that they weren't going to pursue the project any further. So, the project was shutdown and I never got paid those 30 hours.” [#23]
 The Native American woman owner of a DBE-certified professional services firm stated, “I havelate payments for sure I haven't had any non-payments, but late. 60, 90 days. Which that wasway too long for me. The only thing I can do is look at that prime and say, ‘Oh yes, can't work forthem.’ I have one right now. A big company. And 90 days... I'm like... And when I work forsomeone, when I get a project, a contract, and this was MDT's project. When I sign the contract Isay, ‘I cannot wait 60 days. I need to be paid in 30 days or I can't work for you.’ Well, from myexperience is if when I send my bill to the prime contractor, if they turn around right then andsend that bill to MDT, it is paid within 30 days or before. But if that prime contractor says, ‘Well,I only send my bills out every month or ever whatever,’ then that puts me out a month or twoalso. Unless you have a prime contractor that really, really wants you to work for them, thenthey will do what it takes. … When [state employee] got everything set up, and she realized, I'm asmall company. I couldn't go 90 days. The way it works for my [company], I send my billing.Each time I complete a parcel, I send everything, so it's approvable parcel by parcel. Then Iwould get paid within 30 days, and that works for me. But in the beginning, they didn't do that. Itwas 90 days. A lot of places are 90 days. It's too long for small companies.” [#3]
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 The owner of a majority-owned professional services firm stated, “In the middle of the contractyear that [a private company we were the subs for] had with the state, the state cut their budget,and we up financing to the tune of $30,000 a month because they simply couldn't afford to payus for the advertising, we had a contract. Eventually they paid us all the money, but we were out$120,000, $150,000, which if you're a small agency, eats up your spare cash really pretty quicklyI might add. In our business, we always know who the good payers and the not-good payers are,and we try to stay away from the not-good payers.” [#33]
 A representative of a majority-owned professional services firm stated, “Sometimes [delayedpayment is an issue].” [#35]
 A representative of a DBE-certified construction company stated, “Generally, no, we had asituation this spring where we did some work for a prime and it took us an inordinate amount oftime to get paid. That is not the norm. We generally don't have that issue. And we've done workwith this company before and not had a problem. So, I don't know what the hiccup necessarilywas in that particular instance. And it was an MDT job, but generally we get paid pretty quicklyfrom our primes when we do MDT work. I know that we've run into payment issues at differenttimes or change order issues. Where we got into a dispute with a prime over a change order thatended up not getting resolved favorably for us, with regard to there was a change order and ithad been supposedly approved and it didn't get approved and we're not going to pay you forthat particular amount of work that we did. And generally, what happens in situations like that,at least in our company, is we just, depending on the situation, but in that particular situation,we finished out the project... Well, the project was already finished before the squabble beganand we've just opted not to work with that contractor in the future.” [#4]
 A representative of a majority-owned professional services firm stated, “I've subcontracted toanother firm here and I have an invoice outstanding from October of last year. Am I going tojump up and down and run to be their sub again? Probably not. DBEs are kind of unorganizedwith their invoicing which hurts them, and I'll try and get them paid as soon as I can. I can't paythem if they don't send me the bill.” [#5]
 The owner of a majority-owned construction company stated, “Paying on time has been an issuewith some of us. It always has been for me. Certain guys you work with all the time, they alwayspay on time, and then to be honest with you, the ones that are terrible about paying, we don'tquote as much anymore.” [#6]
 A representative of a majority-owned professional services company stated, “We deal with a lotof small entities throughout the state where their money's only made during certain times of theyear. So, we could do lab stuff, mixed designs in the winter where they don't have any revenuelike concrete producers. So, we'll have habitual offenders, but they usually end up paying. Butjust depends on the contract too. There are some federal contracts who are the paid when paidand then that is the nature of those contracts. And so typically sub-consultants or subcontractorsare the last ones to get paid after, so the job takes three years we could see, and a lot of our workis done up front. So, we've had some jobs where it took multiple years to get paid because of thefederal payment process and the shenanigans done by the prime. So, we're usually the last onesto get paid.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “And what they'll do isthey'll wait until they're three months behind and then... and we had some... just a smallcompany that would use us. And so, the amount of money was like, I don't know, $2,000, under
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$5,000 every time. And they would be three months behind and then they would call us and say,‘Well, your work…’ they'd start to complain about the work. And it's like, ‘Well, why didn't youtell us that the next day and we would've come out and rectified it.’ And so, the first time, wekind of came to some type of agreement, and then it happened again. Exact same scenario. Theywaited three months, they complained about it, and I said, ‘No, I'm seeing a pattern here nowwith you guys.’ And so, what do you do though? Your only option is... because as a subcontractor,they will ask for a P&P bond from you, but you do not have their bonding insurance. So... and if Idon't perform my project, they can attach my bond, but there's no recourse for me besides to suethem. I think a subcontractor should have privy to everything that the general contractor has.Including the engineer, the engineer's comp... the engineering company and the engineer incharge, their phone number. We should have the insurance companies of the general contractor.We should see proof of their P&P bond. Everything that a GC requests from a subcontractor, asubcontractor should be able to request from a GC. … We sub out, we... when we get payment,they're paid within seven days. Sometimes, we have subcontractors that, technically, we don'thave to pay them until we get paid by the owner. But we will pay them before we get paidbecause they're smaller companies and they are working be from job to job. And so, never in myexperience as subcontractor, has any general contractor paid me before they got paid by theowner, and then they... and then you're supposed to have them paid within seven days, and theydon't. I had GCs traditionally pay you just cents less than what they're supposed to pay you. Andso, you just write it off. But I'm thinking it's kind of like an insurance company or whatever, ifthey underpay every single client that they owe money to buy a few cents, pretty soon it’s goingto add up. And it's like I don't know what their method is or what their madness is, but that'sanother result of GCs. They'll underpay you just by a little bit.” [#8]
18. Contract size. Eleven interviewees described the size of available contracts as challenging.[#13, #16, #23, #28, #30, #6, #8, #AV, #FG2, #PT1] For example:
 The owner of a majority-owned professional services firm stated, “At this point, the MissoulaAirport, they're doing a whole new build. The whole place is getting rebuilt. And that wasdefinitely a job that I did not want. We just didn't have the staff.” [#13]
 The Native American owner of a DBE-certified construction company stated, “We always foundit was quite tough to bid them [MDT], because their projects are so big.” [#16]
 The owner of a WBE- and DBE-certified professional services company stated, “I thinkhighlighting the direct hire opportunities, or direct bid, I can't remember what they're called.But when the thresholds were explained to me, like if you're under this rate, then they don'thave to list it for RFPs. It's a double-edged sword in that it's great if you know someone whowants to give you a leg up and just help you get your foot in the door, that is awesome. But thenyou also have to be the person that they want to help get in the door. And then that's more of aperson-to-person thing. I could have someone who is super pro diversity and wants to give meone of those direct hire contracts and that's huge for me. Or I could have someone who'sneighbor rancher has a kid who's starting a business and they'd rather help that guy get his footin the door and that's okay too. Because that guy is working hard too, you know?” [#23]
 The woman owner of a DBE-certified professional services business stated, “Except for just sizeand things are always easier for a big multi-disciplinary company. I mean, we have theopportunity to team, but you can't blame the MDT to want to go to a full-service company. I
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mean, that's just the way it is. You can put together a team and try to look the same as acompany that has it all under one roof, but it's just always going to be easier for them to dealwith the big companies.” [#28]
 A representative of a majority-owned professional services firm stated, “I think there could be.Just some of the larger contracts require larger workforce to complete them. So, they'repotentially tougher for small business on some of the larger contracts.” [#30]
 The owner of a majority-owned construction company stated, “I think when MDT lets thesebigger projects, these $70 million projects, it really doesn't... When they have these big projects,all that money's going to one project, and it's hard to get... That money just doesn't disperse likeit does when there's a bunch of smaller projects. There's not as much work around for a bunchof different contractors instead of... They're just eating up so much money on these big bridgecontracts, that it kind of takes away from the whole program, I think. I know it needs done, butit's hard on everybody else. I think that's part of the reason we're down. We're down probably20% this year from what we were last year. There are some cycles. We had those a couple yearsago too where there was a couple big bridge projects, and then it came back. It's kind of a cycle,what MDT lets them work, the paving, and milling, and that kind of work seems to provide morework for us, and for people in our industry, whereas the big bridge jobs, there just isn't as muchwork for a bunch of subcontractors like us, I should say. They used to give a lot more time tofinish these projects, now they don't. I think some of these big guys are making sure that peoplehave enough staff, and enough experience to cover some of these bigger projects, because MDTjust does not allow a whole bunch of time to get these done. You've got to have a pretty big...they're pretty demanding on what they want from subcontractors, as far as times concerned andavailability.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “Every job I've ever seenis too big for us. Like they need smaller DBE projects. Like I get, you have generals out theretrying to help you with it. But again, you're bidding to a general, sometimes they only wantcertain portions of the work. They don't want all of your numbers. Sometimes they don't evenknow who's looking for these numbers. I mean like a lot of people call, but they call you likethree days before the bid is due. And so, you, it's not by saying that you're looking at, becauseyou don't know what people want numbers on it. And so, they'll call you three days before it'sdue. It's like, well, no, I don't have time to get this but see, now the reason they call her threedays before it's due, is basically they don't want her to do the job. They just want to fulfill theirpercentage of reaching out for a DBE company. That's why it'd be nice if they just did smallerDBE projects. We were looking at, oh, in Yellowstone County news and they had some road workthat we thought, oh, that'd be right up our alley, but they have it there was seven different areasthat I think it's all one package, and then they want it all done in 40 days or whatever. We couldhave done that whole package, but we couldn't do it in 40 days.” [#8]
 A representative from a majority-owned professional services company stated, “The thing thathas happen is the federal program for all transportation alternatives reduced the local controlfor smaller project allow MDT to take the projects over and the project cost much moreincluding small bridge projects. I would say the fact that we have a small team that MDT requestwe are not offered that opportunity because we are competing against larger companies. Notgetting consistent work.” [#AV225]



FINAL REPORT APPENDIX D, PAGE 157

 A representative from a Native American-owned construction company stated, “We have beenable to overcome any obstacles. Number one thing is the size of their jobs. Usually, they are overour limit of size.” [#AV357]
 A representative from a focus group consisting of prime contractors stated, “And in fact, I wouldsay Montana's probably, I think a smaller company would be more apt to survive in thisenvironment as opposed to Colorado or something like that, where you get dominated by bigconstruction firms that come through and they establish themselves, because you got to think ofoperating budget of Colorado's Department of Transportation, has got to be enormouscompared to what we do. And where MDT excels is, we get a lot of not just bridge, but a lot oflittle projects, especially out in Eastern Montana. We have 400 timber structures out in EasternMontana, and I would happen chance Colorado doesn't even come close to stuff like that. Andlittle companies can come in, actually projects are just too small for us, for example, there's alittle 50-foot bridge out in Eastern Montana that's coming up, that is just too small for us. So, Ithink it allows little companies to potentially come in and survive in this market to be able to gojust do a little tiny structure with minimal amount of equipment and crew sizes, and topotentially succeed in the state where I think you might have trouble in some of the largemarkets. So, for example, [there is a small DBE that] is a prime example. They were a housebuilder down in Bozeman area. So, I don't know if you're familiar with that, but down just northof Yellowstone Park, Livingston Bozeman. So, they were just building houses. And I think in this,gosh, I want to say in the last 10 years, he decided to start maybe doing a little bridge job, so verylittle risk, right? You go out, it's maybe a little 50-foot bridge. You probably have to rent a crane,a pile hammer. He just goes out and does it, he does one and he succeeds, and he starts doinganother one and he starts growing his business. And he's still fairly small obviously with respectto us, but he has the ability to go out and take on some decent sized MDT work at this point. Andthat's just one example, but with that, and you can see maybe smaller traffic control companies,[for example there is] a DBE in Billings and they've grown themselves into a good size companyat this point as well. So, they're doing work all over the state, mostly mid to Eastern part of thestate. So there is the ability to grow your company, especially taking on smaller projects, onesthat have very low risk and minimal amount of crew size that can go in and take these projectsand start building on the company and growing it. But you see a lot, I mean, fencing companies isone too that obviously a fairly low risk, you don't need a heck of a lot of equipment go out andinstall a fence. And so, you do see a lot of small companies that start out just taking on a fewprojects here and there, and grow themselves into pretty good size companies. There is thatability to grow your company in the state. No doubt.” [#FG2]
 A representative from a majority-owned professional services firm stated, “I suggested is there away? We even tried to negotiate. We can do this piece of this project because we know we can.For example, we do secondary road bridges for counties all over the state. But when MDT goesto put out a bridge, an RFQ for a bridge, they say, yeah, we need secondary road bridges, but weneed somebody that could do these other large projects on interstates.” [#PT1]
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19. Bookkeeping, estimating, and other technical skills. Eighteen interviewees discussed thechallenges back-office work such as bookkeeping, estimating, and other technical skills present [#1,#11, #18, #21, #22, #24, #25, #27, #28, #29, #3, #32, #33, #36, #4, #8, #AV, #FG1]. For example:
 The owner of a majority-owned construction company stated, “Well, every now and then you'llget a price that just doesn't seem real... seems unreasonable. And I'll give them a call and say,‘Hey, I think you might...’ And this isn't necessarily with the DBE [certified firms], with any subquote you get. If you think, are you comfortable with your numbers? Did you look at this andlook at that? And that doesn't happen that often. But if I do see something that looks funny, I willcontact them and let them know that maybe they better take... without divulging anyinformation, maybe you better take another look at this item or feel comfortable with it. When itcomes to bidding, it's just like an operator. It takes experience, knowledge, and practice. I'm notgoing to go pull some guy off the street who was flipping burgers and ask them to bid a $5million painting job. If they're wanting to be in the industry, they should have some knowledgeand background and experience. Regardless of if they're a DBE or a large business. I think thebiggest thing any small businesses, anything... I think the most difficult thing a new business isgoing to run into is it's amazing how many times you can talk to a new business, and they don'tunderstand payroll burden. They don't understand the intricacies of payroll. And there's nobodyat the State of Montana that probably does either. So even if you have lots of experience workingfor a bridge contractor or fencing contractor, you go out on your own, you still don't understandthat just because I pay you $20. I got to pay somebody else 60% of that for all the overhead, allthe burden on top of it. So, there could be some, as far as new businesses, there could be sometraining and technical assistance and things like that. That would be a good area.” [#1]
 The owner of a majority-owned professional services company stated, “It's kind of... We have anaccountant that we send the stuff to at the end of the year, but we do everything, and he is theone that then makes sure everything's done. But we do it internally. We developed our owndatabase programs to do all that.” [#11]
 The owner of a majority-owned construction firm stated, “Estimating is done in-house. We usededicated software for estimating. It is a viewpoint system called ProContractor. Fairly robust, Imean, on some of these public work bids, you have to realize, I can be bidding on a job that has60-line items, so you have to have pretty good systems in place to keep all that stuff. Well, Imean, if you're doing bonded work, you have to have at least reviewed financials that have tocome from an accountant, so you're going to have that outside cost. And then we do our ownbookkeeping in-house. But I've had some turnover in that department, so I'll probably spend$1000 on that office manager just for QuickBooks training.” [#18]
 A representative of a DBE-certified professional services firm stated, “That's a big issue. I mean, Ihave three bookkeepers. These are not funded positions, and I don't know what, other smallbusinesses might just have one, but all of the requirements for taxes and reporting andmanaging, like it takes a lot. And so that's been a significant burden and challenge, and justfunding that is really hard. So that would be something that small businesses really needsupport. That would probably be the one thing out of everything that is most important, becauseyou can get in so much trouble if your books are off.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“That's always a challenge because they all take time, right? The estimating and stuff... For us,it's... I'm not an estimator. You get the people who know what they're doing. And sometimes it's
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1099 for a period of time. And then if you get a business growing enough, then you get anestimator on staff that can do that on a daily basis. But again, that's a cost analysis. Because yougot a guy estimating four projects a year and he costs you know all in, 125,000 dollars a year.Unless you're winning every bid you had, then is that project worth it? And small businessesdon't have the money to burn to do that.” [#22]
 The woman owner of a majority-owned construction firm stated, “Just that we had to educateourselves on everything in the category that you just mentioned [bookkeeping, estimating, etc.].”[#24]
 The owner of a woman-owned construction business stated, “Bookkeeping, that's it.” [#25]
 A representative of a majority-owned professional services company stated, “Yeah, as we grew,we started out with kind of our own spreadsheet stuff and we had our growing pains with that,and it was just kind of we made it ourselves and it worked okay, but as we grew, it becamedifficult, but now we're using a Jira software, and it does a good job of keeping track of ouraccounting and that kind of stuff. So, I feel like we're in a good spot after four years. It took usabout four years to get here, but I feel like we're in a good spot with that now.” [#27]
 The woman owner of a DBE-certified professional services business stated, “There's one hugething, but I don't think anything can be done about it, and that is the FAR requirements. AndMDT has worked really well with us. The Federal Acquisition Regulations, they have some veryonerous audit requirements and bookkeeping requirements that are just, there's no way in theworld that a two-person business would want to or need to set all that up. And MDT's workedreally well with us in the past, either trying to help us work around that requirement. Yeah. Butas in, I think it's a financial trigger. So, helping us not trigger that requirement on our projects.Does that make any sense?” [#28]
 A representative of a majority-owned professional services company stated, “This is a difficultytoo, and, again, we don't struggle with it, but we know a ton of our subs struggle with it, is theaudited overhead rate is prohibitive for a smaller firm. It's very expensive. MDT does have somemeasures to help with that, but it has consistently been a struggle for our very, very small subconsultants to deal with. No, because it's not that they can't do it or can't hire someone, anyone,a chartered accountant to do it, it's just it's very expensive. So, it's prohibitive, cost wise, forthem to want to take that on if they are not a bigger firm or going to do a lot of work for MDT.These are firms that are probably only doing $100,000 a year at MDT or something, just not a lot,and it's pretty difficult to ... Once they make that step, though, from doing $100,000 a year to250, then it becomes so prohibitive.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “It wasin MDT, and it was a pretty big project. And they said the way you had to put in your request forpayment I do it all. I might have a landman or two, but I do all the financial. I do everything.When you put in your bid you would have to say how much you did here, who did this, howmany hours will they do this. How many hours does so-and-so and so-and-so, well, I was allthose so-and-so's and they said, ‘You can't be.’” [#3]
 The woman owner of a professional services firm stated, “With the organization we're with,there's a really hefty... From our distributors and our suppliers and stuff, we have a system setup that they, with our membership, they supply us with a lot of that information. So just our
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membership, with our distributor supplier groups, we get great assistance that way, to be able todo stuff like that.” [#32]
 The owner of a majority-owned professional services firm stated, “You can either get somebodywho's good at it or outsource it. Understanding your financial condition at any time andunderstanding the profitability of a service and all of those things like that, if people do not havethat information, they are in big trouble. Basically, what I would say is a mentor that could helppeople understand their financial condition and understand the ratios for profitability in theirbusiness would be critical. Mentoring I think is very helpful for people to get started if you havesomebody who understands a business and probably understands your business.” [#33]
 A representative of a Native American-owned construction firm stated, “Oh, yeah. It's hard tofind people that are specialized in your field that are trained to do stuff like that.” [#36]
 A representative of a DBE-certified construction company stated, “I think you have to; you haveto be reasonable with your bids when you're bidding. Our two estimators are very good at whatthey do and are very experienced and seasoned. So, they're realistic about what the costs areand realistic about what the market will withstand when they're putting margins together andthings of that nature. Two estimators have both been doing this for quite some time. They'veboth been with the company for more than 15 years each. So, they can look at a bid letting andidentify areas where we can bid and bid competitively or think we can bid. You know, certainaspects of the big job that they know if we can't be competitive here. ‘We can't compete withcompany A,’ or, ‘We can't compete with,’ you know? Especially the larger companies, they'regoing to be able to throw a better number at it just because of their infrastructure, but we canbid here and be competitive because we're bidding against, you know? They are the companiesthat we'll be bidding against. It's a general rule. There are always one or two surprises, but as ageneral rule, depending on the location, the size, the specs of the job, there's usually three orfour main people that are going to be bidding on that particular. Knowing who your competitionis and how you stack up against them is important.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “We did a little bit [of on-the-job training] with [my late husband] and I'm really glad she [our current estimator] startedout in the field. And then I don't know what year it was, but she was probably in the office acouple three years before [my late husband] died. And so, she knew how the office ran a little bit,but she didn't do his job. So, in our office, there's a fine line or an imaginary line. And [my latehusband] who was the estimator and project manager never crossed over into the bookkeepingarea, which is traditionally mine, and I would never cross over to his. So [our current estimator]didn't know a lot about estimating. She had worked on some of the contracts because a federalcontract can be 200 pages long, and she's a very fast reader and she retains things really well.And so, towards the end before [my late husband]'s death, he would give her paperwork to readand to finalize. To make sure that we do have the bid bond and things like that. And I'm glad thathe did that because when she did step into his, she at least was familiar with some of the things.But he was so old school, there was no estimating program. Some companies have an estimatingprogram. [He] just had an Excel spreadsheet.” [#8]
 A representative from a majority-owned professional services company stated, “The barrier isthe overhead audit as it is not fair to most small businesses.” [#AV20]
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20. Other comments. Eight interviewees described other challenges in the marketplace andoffered additional insights [#12, #28, #7, #AV, #FG1, #PT2]. For example:
 The owner of a majority-owned construction company stated, “Federal, they require trainingand daily record. And we get that in a big mine operation where you've got day shifts and nightshifts and shifts that change throughout the day and night and week and months, all the timethat different people come into play. In our area we've got three, four people. And if a piece ofequipment is broke down, the whole job stops and- We've got to follow the same mine rules aslike Asarco or the coal mines. We've got to follow the same rules as them. Even though we don'thave that stuff, we fall under their same rules and regulation and that makes it very difficult,because we don't have the resources to do everything.” [#12]
 The woman owner of a DBE-certified professional services business stated, “What's an issue isthat the engineers never think the environmental work is important. That's a huge barrier but Idon't think we can change that unless we integrate it into every engineering program that this iskey.” [#28]
 A representative of a majority-owned professional services company stated, “The only thing Iwould say is sometimes, I go back to accredited lab, all the specifications where it's private orfederal, they require an accredited lab. And sometimes there are non-accredited labs that getwork, and no one calls them out on that or is it our job to be the accredited lab police? I don'tknow. But that would be the only instance I'd see. I don't think the state does that. There are toomany levels of review to get by there, but in the private sector it can happen. So, they're usuallycheaper because they don't have to deal with all the accreditation processes. So that doeshappen from time to time but...” [#7]
 A representative from a woman-owned construction company stated, “It's hard to find goodpeople that know how to work and want to work. A lot of companies seem to get so safety-minded that they just can't seem to get anything done. Sometimes the regulations and thepaperwork, all the safety stuff you have to go through anymore.” [#AV207]
 A representative from a majority-owned professional services company stated, “I do specificthings regarding wetlands in conjunction with the Clean Water Act. Montana is not as forwardthinking about environmental things as other states are.” [#AV319]
 A representative from a majority-owned construction company stated, “It is a pain to getdumping sites. It is really hard.” [#AV79]
 A representative of a DBE- and MBE-certified professional services company stated, “I feel likeyou need to be diversified and the building work is not regulated by a FAR overhead. I don'tknow how much you know about all that, but another one of the things I do and it's a game. It's agame because you can't make too much profit. You can't have too low of an overhead. I mean,honestly, I feel like we're almost a nonprofit because pretty much everything we get in profit, wegive back to our employees in bonuses. Because we need our overhead to be high enough toactually function. The rate structure that comes through because of the federal projects is reallydifficult to nail down I mean, it's all over. One year, I mean, honestly, one year we're 185 andthen one year we're 122, but it's for the prior year. Here you are in the year that your overheadis 185 and you're operating at a 122. We decided that we have to do whatever we can to make itbe more. For the last four years, we've been conscious of that. And so, we haven't hesitated tomaybe spend money in a certain way that we wouldn't necessarily have spent before. It cannot
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be 122. And that's because our utilization was like 75%. Well, yes, you want high utilization, butyou don't want too low overhead. I mean, it is a game. It is a game from start to finish.” [#FG1]
 A representative from a respondent at a public meeting stated, “We even do private drivewaysand stuff, but it's hard to compete with them because we do have a lot of, I'm going to use awrong term, I know it's going to be wrong to everybody who's listening, but we call themgypsies. And they come in from out of state, during the summer they'll come in from a warmstate and then they will just do horrendous work. But they'll bid a job that we're bidding on. Andof course, if I'm telling them, I'm going to give you three inches of mix, I'm going to give youthree and three quarter, because we'll pound it down to three inches, but they'll give you an inchand a half, and you'll never see a roller on their job site, you know? And so, it's hard to competewith that because if we turn in a bid to just a homeowner, they'll say, well, what the heck? Whyare you three times the price, right? And so, we've got to let it go. We let it go. And then afterthey'll get it done, they'll call us and say, well, now this is already crumbling. What are wesupposed to do?” [#PT2]
H. Effects of Race and GenderBusiness owners and managers discussed any experiences they have with discrimination in the localmarketplace, and how this behavior affects minority- or woman-owned firms.:1. Price discrimination;2. Denial of bid opportunities;3. Stereotypical attitudes;4. Double standards;5. Payment discrimination;6. Unfavorable work environments;7. “Good ol’ boy’” or other closed networks;8. Resistance to use minority and woman-owned businesses;9. Fronts or fraud;10. False reporting; and11. Other forms of discrimination.
1. Price discrimination. Four business owners and managers discussed how price discriminationeffects small, disadvantaged businesses with obtaining financing, bonding, materials, andsupplies [#16, #22, #3, #8]. For example:
 The Native American owner of a DBE-certified construction company stated, “We always had topay a little more interest. Interest rates were pretty high compared to what the other contract,non-DBEs, and stuff, had to pay for their loans. Getting insurance, we never had much problemswith that, but it seemed like we had paid an awful lot to get it. And talking to some friends thataren't a disadvantaged business, or tribally owned, seemed like their rates were a little bit betterthan ours. What the problem we had originally is, and it was explained to me by a surety agentwho was very open and honest with me, but the reason we have so much difficulty in getting
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surety is we feel we have no right in the tribal court or wherever you're going to take us as atribal member. Two, if you fail us, that we can get back what we've lost on you as being surety.And they said that's basically the key, is that the legal part of it. They feel that you, because youare a tribal member, or a minority, that you're a higher risk, so they put you in that little higherrisk, just like your insurance company does if you've got a bad driving record, et cetera. Onebank was much more open and working with us than the other bank was.” [#16]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Ithink that's always the question, right? Tribes always struggle with that because of assets.Everything being in trust. Then banks, there's no... What do you want to say? They don't want tocome to Tribal Court, one. Two, they don't want to... There's nothing they can go after in case youfail on a payment. So, I think that's always a challenge for Tribal organizations. I think it's a hugeproblem for Tribal small businesses that are new. Because one, you got the Tribal piece, right?That's the government piece. Two, you got the small business, so you don't have a lot of assets toput up against something. And three, you don't have a lot of past performance to be able to saythat ‘We can do this, and this is how we do.’ So, banks are not as willing to take that risk. Again,it's a risk analysis. Everything in this line of work is a risk analysis. And it's almost a three-strikeanalysis right there. It's tough for banks. We can get it. We've got opportunities. It just takesmore steps. And then banks and the public sector do not have a clue about what sovereigntymeans. Things that shouldn't take more than a month take a year because of all those naivetiesthat the non-native market has with how Tribal-owned businesses work. And then, I alwayswonder about what a broker or insurance agent thinks, ‘Oh. See I can get these guys. They're notsmart enough. I can get them for even another 5%.’” [#22]
 The Native American woman owner of a DBE-certified professional services firm stated, “Well,everything was hard in the beginning because I was a woman. And for me to buy a CAT, the firsttime I went to buy a CAT, they basically told me, ‘We can't give you insurance and all this.’ And Isaid, ‘Why not?’ And they didn't say because you're a woman, but it took me two and a halfmonths in order for me to buy my first CAT and get it insured because I wasn't qualified. I didn'thave... I think it was because I was a woman.” [#3]
 The owner of a WBE- and DBE-certified construction company stated, “Not supplies, I don'tthink. But lending and bonding, I do think has had an effect. If I was a man calling for certainthings or emailing to increase my bond limits with the same financials as a man and you can hearit in their voices because most of my lenders are men. They just feel like the man is morecompetent and they're more willing to go out on a limb for them. Whereas they're not willing togo out on a limb for me.” [#8]
2. Denial of bid opportunities. Three business owners and managers expressed their experienceswith any denials of the opportunity to bid on projects [#16, #23, #30]. For example:
 The Native American owner of a DBE-certified construction company stated, “There's that, andthat still goes on. So, yeah, I see it. So, yeah.” [#16]
 The owner of a WBE- and DBE-certified professional services company stated, “Yeah. I havebeen denied. Just didn't have the capacity to go after something with me.” [#23]
 A representative of a majority-owned professional services firm stated, “Our work isn't onlybidding in price quotes, so there's been times where they've already, if we have a specialized
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service or something that we could provide to the prime, but they already have anothercontractor that's working with them to provide those same services. Then that's kind of theimportance of having those discussions early.” [#30]
3. Stereotypical attitudes. Eight interviewees reported stereotypes that negatively affected small,disadvantaged businesses [#11, #12, #21, #24, #25, #3, #4, #8]. For example:
 The owner of a majority-owned professional services company stated, “It's gotten a lot betterworking with private major primes. They seem to have moved and into this new realm quickerthan the state or federal agencies has taken a little longer to get into that where they haveaccepted things. One of the... And that was probably... That was one of the reasons we didn't likedoing stuff with MDT. They did not seem to... It was an incredibly male, heavily male dominatedsystem. And we just, I mean, I have a daughter, and so my wife works and everything and we'reall sitting here, we all have that. And so, we'd like him to have the same opportunities and itseemed like this was somebody who was not giving it for whatever reason. So, we just said,‘We're not going to work for you anymore.’” [#11]
 The owner of a majority-owned construction company stated, “The only thing that comes tomind is if I send my wife or my daughter's down for parts run or, or something, they get treatedvery poorly. That is the only discrimination that I can think of. I mean, my wife might havesomething different. But yeah, If I even send my daughters to a tire store, they treat them likethey know nothing and most likely that my daughters have more experience and know whatthey're talking about better than the salesman that they're trying to get a tire from or a partstore.” [#12]
 A representative of a DBE-certified professional services firm stated, “I think that's a big issue,especially in Montana. They're coming along but I think there's a lot of gender discrimination.There's also a lot of racial and ethnic discrimination that's happening, even if it's implicit, ifpeople don't know. So, I think that's a big issue. And I've seen that in ways that I can't even showyou, but like showing up to conferences or meetings with State of Montana employees or peopleand it's like the good old boys’ club. I know it's there. I don't want to be down on Montana. I justlived there for a long time, and I worked there a long time, so that's just how it is. And we haven'teven talked about racial discrimination, and how native and communities of color are treated. Imean, it's very, very palpable in Montana. Montana's totally living in the dark ages in a lot ofways. What they get away with in Montana, you'd never get away with in other places.” [#21]
 The woman owner of a majority-owned construction firm stated, “I go out to bid jobs sometimesand people are a little hesitant if a female bids a job.” [#24]
 The owner of a woman-owned construction business stated, “Well, the biggest thing I know of asfar as approval or getting the bid is that a lot of times, they will address a man and they don'twant to address a female. In my particular field it's contracting a lot of times they assume that Idon't know what I'm talking about and that a man does. So, they want to talk to a man they'll askfor my husband or they'll ask for my business partner. And he is actually the lesser of the two asfar as knowing what we're doing. And that's a main problem that I've had.” [#25]
 The Native American woman owner of a DBE-certified professional services firm stated, “I thinkmaybe in the beginning.” [#3]
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 A representative of a DBE-certified construction company stated, “I think that the stereotype forthe industry makes it difficult, especially for the females to enter and advance, just because ofthe stereotype that it's a man's field. Like I said, we have one of my best truck drivers is a female,she's terrific. So, it's not that it can't happen or shouldn't happen. I think that stereotype makes itdifficult, especially for a young woman that wanted to enter the field. It's a very male dominatedfield. And so, it's extremely difficult to garner the respect.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “I am the paver operatorwhen we're paving, and I have been since '05, and I have been so abused as a paver operator, bymen. So, the disadvantage of being a woman is phenomenal. If I call an auto detail or an automechanic, my voice is really deep and I've been called sir 100 times to one ma'am. They treatyou so differently. They don't have time for you. They don't want to talk to you. They thinkyou're dumb. I don't know if this had any repercussions on it. I don't know if it was because shewas a woman estimator, but they said, ‘You were substantially low.’ We were the low bidder andthey said, ‘You are substantially lower than the next type of high bid.’ And so, they just put thisdoubt in her and then we ended up not getting to bid. So, there's a long story behind that,because they wanted us to address it the next day, but we were up the port of entry out ofTurner. And we said, ‘Could you give us until Friday?’ And so, rather than waiting to hear herresponse, they basically just moved on. And come to find out, we were only $40,000 lower. To us,that's not substantial. So, I don't know if that was based on that or not.” [#8]
4. Double standards. Seven interviewees discussed whether there were double standards forsmall, disadvantaged firms [#16, #25, #26, #3, #4, #7, #8]. For example:
 The Native American owner of a DBE-certified construction company stated, “There'ssuperintendents that didn't believe in the DBE situation, and they come out and tell you whenyou start with them that, ‘We're going to hold you to the line, and we're going to be tough onyou. Tougher than we would on somebody that's not a DBE, et cetera,’ because they didn'tbelieve in this affirmative action stuff. It's been a year or so ago, but I talked to another tribalcontractor, was actually from a different tribe, in fact, and he was still having that problem. Hefelt that way, that he was being discriminated against, a little bit.” [#16]
 The Native American woman owner of a DBE-certified professional services firm stated,“Sometimes it felt like it, but I can't say a definite time. So, I will just have to say no.” [#3]
 A representative of a DBE-certified construction company stated, “No, I mean, there's doublestandards, but I don't think they're DBE related. I think they're more related to the...how I wouldput this? There are certain larger contractors that seem to get a different set of rules than others.I don't think it's necessarily DBE related. I think it's more related to their ability to sway policy.So, I know that there are certain contractors that certain standards are different.” [#4]
 A representative of a majority-owned professional services company stated, “We do experiencethat from time to time. We do have female technicians that go out to a job site. So, the stereotype,you can see the obvious stereotype there, a men dominated industry where a female comes outand tests stuff and tells them they're not doing well. And you can imagine the firestorm or thelevel of scrutiny there. And we did have some, not going to lie with that male to female thing, too.We did have an instance of some sexual harassment that I had to deal with. So, with our clientand take care of that and help our technician out on that front. So, it does happen.” [#7]
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 The owner of a WBE- and DBE-certified construction company stated, “It seems like if you're aman, sometimes you get away with a little bit more than a woman I think that it's kind of they sitthere and kind of rib each other and blah, blah, blah. But then when you walk up there, it's allbusiness and there's no friendship or camaraderie. And sometimes when you have thatcamaraderie, you can read someone a little bit better. And maybe, you can tell them that there'sno way that this is going to happen because you're asking the impossible if you're talking to aninspector. But as a woman, if you were to say the same thing to an inspector, they'd look at youlike you have three eyes. … We were the general contractor, but the majority of that work wassubbed up because there was a lot of road milling. And she was there every day to babysit. Shetook the camper, she stayed there. She was there every day and their supervisor he came up toher in almost like Manny the Rooster. And chest to chest almost, he was trying to just intimidateher. And basically, because he wanted to work on his schedule, well she could not work on hisschedule because there's a schedule to go. And so, she had to pretty much go toe to toe with thisguy on many occasions. And she got the job done. At one point, she had to go up to him and say,‘Hey, I'm going to pull my crew off from South Dakota and we're bringing them in here and thisis what we're going to do.’ Well, if you were a man, one, that guy would never have come up anddone that. That guy would not be pushing the envelope as much as he was trying to becausethere's a man there saying, ‘No.’ Whereas since it was a younger woman, he completely tried torailroad her, and she just didn't let him. So, yeah, GCs will take advantage of you.” [#8]
5. Payment discrimination. Slow payment or non-payment by the customer or prime contractorwas mentioned by four interviewees as barriers to success in both public and private sector work[#16, #21, #7, #8]. For example:
 A representative of a DBE-certified professional services firm stated, “I think it happens morewith women. I really do.” [#21]
 A representative of a majority-owned professional services company stated, “Some of these VAjobs. Those are historically paid when paid and through the federal government, very slowprocess. And we were like last people to get paid. And we found internally if you don't get paidwithin 120 days, the odds of you getting paid basically go down to zero. So that's what statisticswould show from our end or at least that's what we're told. But we, I think took three years toget paid on a job, but there are other, may have had some contractors willing to hold paymentfor various non-professional reasons. Just, what do want? They always use money if they get... Iguess go back to my point, schedule and money are the two things that'll bring the worst out inthem.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “I can't say if it'sdiscrimination, but I do know that sometimes they try to take advantage of you. I mean, it's likeif I was a man calling a company and saying, ‘Hey, where's my money?’ Talking to another manversus woman calling that company and saying, ‘Hey, where's my money?’ They're going to takethe other guy a lot more serious because it's kind of that root force, that guy can come break mykneecaps. Whereas ‘What's this woman going to do, I'm just going to ignore her.’ And so it goesthrough my mind. Does it happen? I don't know.” [#8]
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6. Unfavorable work environments. Eight business owners and managers commented abouttheir experiences working in unfavorable environments [#1, #14, #15, #16, #21, #23, #7, #8]. Forexample:
 The owner of a majority-owned construction company stated, “Trying to say this gingerly, this isstill construction. And construction in a lot of respects is like being on the football team.Sometimes the coaches are loud and different people take that differently. Some people thinkthat they're being yelled at or that's offensive, but I'm not aware of any DBE business ownersbeing discriminated against. We treat everybody badly.” [#1]
 The owner of a majority-owned professional services company stated, “I've heard somederogatory comments on the contractor side from some of the contractors about people's age.You don't have the years of experience to tell me what to do kind of a deal, but never gender orrace related. The one incident I'm thinking of, there was a young lady, a Federal Highwayengineer, and a subcontractor was given her a lot of grief because of her age. And he didn't likethe fact that she was trying to tell him what to do. And as another subcontractor, I immediatelygot a hold of the general contractor, and we put a stop to it. I don't think it was generally genderrelated. It was more just he was a crusty old guy. And he didn't like a young, right out of collegeengineer, whether it was female or male, telling him what to do.” [#14]
 The woman owner of a DBE-certified professional services company stated, “It's difficult for awoman to be out on a construction site, for sure. I have grown up in that and it's not anenvironment that women are out on very often, so it can be uncomfortable.” [#15]
 The Native American owner of a DBE-certified construction company stated, “The first few yearsin business, I heard a lot of that, but I haven't, these last few years. Haven't heard any of that. Ithink people are finally waking up a little bit and understanding that people are people, humansare human.” [#16]
 A representative of a DBE-certified professional services firm stated, “My first job at MontanaState University as a co-PI, the big head of the department, I got hired and I brought my babythere and he was like winking at me looking at my body, it was super uncomfortable. And he wasa white male in a position of power.” [#21]
 The owner of a WBE- and DBE-certified professional services company stated, “That's why Istarted my own business.” [#23]
 A representative of a majority-owned professional services company stated, “We do experiencethat from time to time. We do have female technicians that go out to a job site. So, the stereotype,you can see the obvious stereotype there, a men dominated industry where a female comes outand tests stuff and tells them they're not doing well. And you can imagine the firestorm or thelevel of scrutiny there. And we did have some, not going to lie with that male to female thing, too.We did have an instance of some sexual harassment that I had to deal with. So, with our clientand take care of that and help our technician out on that front. So, it does happen.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “Outhouses or lack ofthem. If you're a subcontractor and you're working as a subcontractor, the outhouses sometimesare one, not existent because there's a tire that most guys can pee on. And then the conditions ofthose outhouses or the locations of them.” [#8]
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7. ‘Good ol’ boy network’ or other closed networks. There were a number of commentsabout the existence of a ‘good ol’ boy’ network or other closed networks. Twenty-five firms sharedtheir thoughts [#10, #11, #13, #15, #16, #21, #22, #23, #24, #25, #26, #28, #29, #3, #33, #36, #4,#5, #7, #8, #AV]. For example:
 The Black American woman co-owner of a construction company stated, “I mean, there's areason that the same 12 companies get every DOT job that there is, because it's set up to be thatway, in my opinion. You could take something as simple as erosion control, something like that.So however many years ago it was, 10 or whatever, 12, the MDT on a highway job, they went tolump sum erosion control bids. So, if you take what the specifications say and you bid a job thatway, your erosion control number is going to be hundreds of thousands of dollars more than itneeds to be. Where those companies that do DOT jobs all the time, and they know thoseinspectors, and they know what they can do, and they know what they can't do, they know whatthey can get away with, they just bid what they know the minimum they'll have to do. I mean,you're talking like a 30, 40, $50,000 difference. … That's the thing. These guys have all knowneach other since they were kids, all the owners of these companies. You can't tell me that thereisn't some kind of collusion. And I'm not accusing anybody of anything illegal. I'm just saying,[company A] didn't bid the one section that [company B] got, but [company B] bought all theirgravel from [company A’s] pit right there. You can't compete with that kind of a rigged game. …When I used to estimate for a company, our bonding agent could tell us. He would never sayunless we were the low one, and he wouldn't tell us by how much or anything. He would just belike, "Oh, don't worry about it. You guys got it." And he was right every time. So that tells youhow small of a family of companies it is bidding that. Any time, and I don't care who it is, I don'tcare if you're the best people in the world, if you have a tight-knit community where everybody'ssuccessful and making money, you don't really tend to want to see outsiders come in. It's just notreally how that works usually. When you're in that club, it's nice. But I mean, but the thing is Ithink anybody with a little bit of a moral compass, you start to realize that it's like, oh, Ishouldn't have this ability. I shouldn't be able to do this on a state-funded job on something likethat.” [#10]
 The owner of a majority-owned professional services company stated, “That used to be what itwas in the late eighties, nineties, and that sort of stuff. And now they put a whole bunch of rulesand regs in front of there to stop that. And they're working hard to get that. And so, it hasessentially stopped that process, but it used to be that they just, it was a good old boys club, andwe did not want to ever take advantage of something like that. I mean, we just thought it wasunfair.” [#11]
 The owner of a majority-owned professional services firm stated, “There's some undercurrentsof that culture, I think the good old boy. I think maybe especially within MDT, just more of acultural thing that it's hard to put words on.” [#13]
 The woman owner of a DBE-certified professional services company stated, “It favors largebusinesses that they're used to doing work with, because when you do a project for them, theyhave a ranking system so when you get done with the project, you get a ranking of how you didon that project. So, if you do projects over and over, you get rankings that are in their system. Ifyou have never worked with them before, then we have to go solicit letters of recommendation,like three letters of recommendation, because they say they've never worked with us before.And so, it definitely favors the people... If you went and looked at firms that they work with, it's
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the same group of firms over and over. I think the biggest thing that you boil it down to is thelarger firms that they work with over and over, they're just more comfortable. I used to work forthe Department of Energy in Washington and that's the way we did it is there were firms wewere used to working for and we were comfortable because it made it easy because they workedwith us over and over and over. They knew the process. And so why do we want to go try to finda small firm that doesn't really know the process and we have to hold their hand through thewhole thing? You know what I'm saying? So, I think that's where it boils down, to be honest withyou, is they're just got firms they're comfortable working with on the design side and it makestheir job so much easier because those companies know the paperwork and know the processand they can just get things done quicker by using those same large firms that they do over andover. It feels like there is a good old boy network.” [#15]
 The Native American owner of a DBE-certified construction company stated, “Yeah, you'reprobably right there.” [#16]
 A representative of a DBE-certified professional services firm stated, “There's like a whole goodold boy system, especially in Montana, I'm just going to lay it out there. So, it's all about who youknow and what you know if you want to get the bids. And we've seen that play out with morelike foundations or with tribes, I mean with universities. I mean that's a big barrier because yougo into things not knowing that you don't have a chance. So, I don't know, I think there needs tobe more equity and fairness in that process. I don't know if you ever get rid of that completely,but that's a big problem across the board, I think. I think that's a big issue, especially in Montana.They're coming along but I think there's a lot of gender discrimination. There's also a lot of racialand ethnic discrimination that's happening, even if it's implicit, if people don't know. So, I thinkthat's a big issue. And I've seen that in ways that I can't even show you, but like showing up toconferences or meetings with State of Montana employees or people and it's like the good oldboys’ club. I know it's there.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“Those companies, especially that are comparable to us but have been at it longer... They haverelationships with people in positions of decision making. And so, when they know those people,they can have things kind of created or directed in their way. And I'm believing that, that's nodifferent in Montana or any place else. Because again, it's familiarity, its comfort, it's a belief insuccess of those people.” [#22]
 The owner of a WBE- and DBE-certified professional services company stated, “Supersubjectively speaking, they all go to middle to older end of middle-aged white men who've livedin Montana their whole lives. I feel like I get, like pick you a skin sample and like that's the guy,like a little tough skin, really light. That's what it feels like. I think one of the things we ashumans do is we look for people who are kind of like us because there's a lot of trust there. Andif you're hiring someone to do a job, you want to make sure it's done well, and you want to trustthat person. And unfortunately, we kind of have to work counter to our instincts to diversify thepool of people working on projects. And it's hard. It's hard not to hire someone like you. I lovehiring smart, diverse women, but you know what, like I have also had some great white menhires. So, you just have to remember that it doesn't have to be the person that you're mostcomfortable with or that you have the most in common with. There are really great people fromall kinds of backgrounds.” [#23]
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 The woman owner of a majority-owned construction firm stated, “Oh, there's definitely that.”[#24]
 The owner of a majority-owned construction firm stated, “That is a problem here. That is a bigproblem here. About half of the people here are not going to do business with you becauseyou're an outsider, and this is very true, and it's true with state contracting here, and it's true inthe private sector. The people might, if you go by and make sales calls, they'll look at your stuffand be glad to meet you and everything, they're just not going to do any business with you. Theyknow you're an outsider. You don't have to say anything to them. It's just the way it is here. … It'sabout 50%. I've made sales calls where I knew that I was not going to get any kind of responsefrom those people, other than when I left the office, that would be my last response. And I'm surethe good old boy system goes on here, just like it does everybody else. It's so-and-so's nephew,it's so-and-so's this and that. They get all the work, and the other people don't get any. It's notabout bids. You might turn in a bid, but you're not going to get it. It's just real simple. I've done itwith state contracts. I'm set up with eMACS here in Montana. I'm set up with SAM. I'm aregistered SAM person. I have all that paperwork done. I get proposals for jobs, don't ever getthe jobs. Nothing. It's sad. It's really sad, in a way. This is not private business that you're talkingabout here. These are government contracts. There's a lot of money spent on signs by thegovernment. Look around, just go out here and look around. Thousands of them, thousands, andthousands of jobs out here. State parks, road signs, speed limit signs, this and that, wayfaringsigns, all kinds of little signs out here, no littering, all this kind of stuff. They're everywhere. Thesame people are doing them most every time. Either somebody's being paid off, or it's somethinglike that, and there's no room for anybody else out here. Just like I said earlier, so-and-so'sbrother-in-law, it's so-and so's, ‘Oh, they used to work for us,’ kind of thing. ‘Oh, that's Jim downthere, his wife's a congresswoman, and then they're on top of all this stuff here, and they've beenwith the park for years. We can't let anybody else do it.’ I've heard everything in the world outhere about why somebody can't do business with you. You can fill out all the paperwork youwant to, and present all the bids you want to, ain't going to get the job, ain't going to get it.” [#26]
 The woman owner of a DBE-certified professional services business stated, “I would say there'salways the old boys network. There's always the old boys’ network and there's also always the...We joke about, they all went to school, the MSU together and never left Bozeman. I don't knowhow you get around that. I think that the DBE program has done a lot of networkingopportunities and things like that, but some of it is just real life. I mean, if they skied together onthe MSU ski team and you didn't go to MSU and don't ski, it's just the way it is. We sometimesbenefit from getting work from people we know, but of course a lot of the times there's the otherside. So, if we don't play pickup basketball games and go to the men's locker room with theclient, it's like, that is the way it is.” [#28]
 A representative of a majority-owned professional services company stated, “It still exists, forsure.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “Well, Iwas working with oil companies. Some of the largest on the reservation, they were doing a lot ofdrilling. So, I was doing all the land work. And then, they needed well sites prepared and roads tothe well sites. ... When they did the Highway Number 2, I wanted to have the gravel for that road.So, I thought I was looking ahead and getting the gravel pit. But when it came, I wasn't in the guyclub. So, I just had a gravel pit that was not opened. But that was a huge... And I'm not sure that's
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totally gone with the primes. … I told them, ‘The proof is in the pudding.’ Then I ended uphelping the other guy get his part done. So, it was kind of a good old boy system back then. WhatI found in the highway, with this construction, is when you're a small company, you really, it'shard for you to be the prime. Almost impossible, when you really are small, and you don't havethe bonding, and you don't know the big boys, and you're a woman. I just could not get in there.Way in the beginning, that was a major thing, yeah.” [#3]
 The owner of a majority-owned professional services firm stated, “I'm sure that exists and I wishthey were friendlier to me.” [#33]
 A representative of a Native American-owned construction firm stated, “I would say yes, justbecause our industry's such a male-driven industry right now, which is crazy still, but it is.”[#36]
 A representative of a DBE-certified construction company stated, “I think there's good old boynetworks, but I think that's pretty common, especially in this industry. I think in a lot ofindustries, some of those good old boys, some of that's relationships, too. We've gotrelationships with certain people, certain companies, well, we'd much rather work with thatparticular company because we know what we're getting into. We know exactly what we'redoing. I'll give you; we have a striping subcontractor that we use for the majority of our privatestriping in our private sector. And we had a newer company called up not too long ago, wantedto give us numbers on stuff. And, pretty much politely told them that we work with thisparticular striping contractor almost exclusively, just because we've worked with them for 20odd years. And we know what to expect from them. They knew what to expect from us. We givework back and forth to each other. He'll get a job that's got some paving on it, ‘Hey, can you comedo the paving on this job?’ And then I'll stripe it. And vice versa. So, for a newer company, that'sprobably a huge barrier is building up those relationships, especially with established firms thathave been around as long as we have. We have a group of people that we work with almostexclusively on certain things.” [#4]
 A representative of a majority-owned professional services firm stated, “I don't think that willever go away. I think it's probably better than it has been in the past. There is a competition forselective projects now rather than just kick somebody off the list. There actually is a scoring anda proposal with MDT. I think that's really improved that. Could it be improved further? Yeahprobably.” [#5]
 A representative of a majority-owned professional services company stated, “Yeah. Is it good oldboy? I would counter that with, that could just be good business practices if you've been able tokeep a client for a long time as long as it's not but a under the table stuff, but then maybe that'swhat the good old boy mentality might be.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “I'm not a guy, so I don'tgolf with certain people, and I don't hang out with certain other guys, that's a detriment being awoman. I'm not a part of that and that's really sad, I mean, it would be nice to be able to. I'venever had that luxury, if I was selling used clothing, there are so many different people that youcould call and talk to and say, ‘Hey, did you hear about this special? Or did you see this sale? Andhow did you find out about that?’ Women are willing to talk to other women. You do get just thisPR going, even when you're just shooting the breeze. Whereas I don't go and shoot the breezewith guys. But guys will shoot the breeze with guys.” [#8]
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 A representative from a Black American woman-owned professional services company stated,“DOT has not caught how the market flex, that has changed quite a bit, more people are movinghere to Montana it set up for the ‘Ole boys club,’ all men's club, same people making decision.Impossible for small companies to break in… The same companies get 90% or 15 of the samecompanies get the work. That's why we (smaller companies) don't look at them. It is not fair.”[#AV216]
 A representative from a majority-owned professional services company stated, “They don'texpand beyond who they work with, they only give business to their regular firms. It is a good‘ole’ boys club both in the transportation and aeronautics business.” [#AV310]
 A representative from a Black American woman-owned professional services company stated,“There is a lot of other work to where I don't even have to take the risk of trying to get DOT jobs,even though I would like to do them. … The reason a lot of companies don't bid is that it seemsset up for them to not have people bid. The jobs all seem to go to the same 10 or 15 companies ifyou look at the $250k to $700k jobs.” [#AV337]
 A representative from a majority-owned professional services company stated, “Our observationif don't have an ‘in’ you’re not in.” [#AV65]
 A representative from a majority-owned professional services company stated, “You have toknow somebody or be related to them in order to buy products. There's a lot of people that don'tget the bids and I'm one of the people. I've bid under cost and still have never gotten one thing.”[#AV109]
8. Resistance to use of minority- and woman-owned businesses. Eight interviewees sharedtheir experience with the government, prime or subcontractors showing resistance to using acertified firm [#10, #11, #15, #16, #23, #28, #3, #8]. For example:
 The Black American woman owner of a construction company stated, “We've had companiesmeet us and then never call us, talk to us for a month leading up to wanting us to do a job andthen meet us in person and then never call us back. I had my six-year-old in Town Pump inThree Forks about a month ago, and the guy behind me... I turned around and he didn't see Iturned around and was faking to his friend like he was going to kick my son in the back. Stuff likethat, yeah, is obviously hard. Like I said, in the professional level, people have learned a longtime ago in businesses, you can't get away with saying that [expletive]. And there's much morecreative ways like, ‘You're not financially qualified for this.’ Or ‘You don't have the rightexperience,’ or that type of thing. … So, he is one of the owners for the general contractor. Racistas all [expletive]. Literally, that is in six months on this job, that is the first nice thing he's said tome. He tried to get us ran off this job. He tried to get us this. In meetings, he won't even reallylook at my wife. He's from the South. But it's one of those where we know the reaction to thatmakes them right. And what he just did there, that is what we do the right thing for. Because at acertain point, people just can't argue with it anymore. We were ahead of schedule. We've beatevery deadline they've given us. Even though he literally has sat there every time and told us weweren't capable of it, told us we weren't doing this kind of thing, but literally, he just showed upfor a visit. He just flew in yesterday and was just leaving. But that means a lot to me too. Can'thelp how people are going to be, but you have to have a stronger mindset if you're going to be aminority in Montana, I think.” [#10]
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 The owner of a majority-owned professional services company stated, “Not that I'm aware of.Although I have seen primes argue to the Corps of Engineers about why they were giving certaincontracts to small businesses and that sort of thing. They wanted the number to go much lowerso that they could get it in terms of the bidding, because they wanted to take it all is what theywere looking at. And then the Corps said, ‘No. We're going to always make sure that we havesubs that are minority-owned, small business, women-owned, all this sort of stuff.’ And theywere pretty upset about it. I was at a meeting in Omaha about that with the Corps.” [#11]
 The woman owner of a DBE-certified professional services company stated, “Every once in awhile, you get a contractor that thinks it's ridiculous that they're going to be forced to use a DBE,but in general, I think they all know they have to play the game.” [#15]
 The Native American owner of a DBE-certified construction company stated, “We even had a guythat supposedly is representing the Department of Transportation even tell us exactly thosewords. ‘Just want you to know, I don't believe in affirmative action, where I come from.’ So, wehad to be pretty careful around him, and he worked for the state.” [#16]
 The owner of a WBE- and DBE-certified professional services company stated, “We applied forWest Yellowstone and made it to finals. Didn't get it. Which, I understand we're new business,but the chief of aviation or director of aviation, maybe, at the Department of Transportation, waslike, reach out to the winning team, because there's a state DBE that everyone has to try to fill.And I reached out and the architect was abrupt. He didn't tell me to [expletive] off, but youknow. He was like, ‘Our firm has all of this experience working with the parks and we know whatthey need best, and we don't need anybody to help us figure or this out.’ Which wasn't really thepoint. One might have also pointed out that they were building like on top of the Nez Perce trailand didn't have any Native Americans on their team, that would've been an applicable thing to, ifyou were running the team to be like, I don't have anyone who can bring this point of view to thetable or I've worked a lot with the State of Montana or with the Parks Department, which theyhave, they've done some really awesome work in Yellowstone. But they haven't done that muchaviation that I have. I don't know. It came off super shortsighted and selfish and kind of like a getout of my way. This is my money and I want it. I did push at the Department of Transportationonce I had that feedback from the prime. And it was kind of like, we're not going to do anythingabout it from our end. The prime has to pick you. And I felt like that was definitely only theopportunity for them to come in and say, hey, these DBE recommendations are for realrecommendations, and you have to prove that you can't meet them. So, we just want to reiteratethat this woman was one of three finalists, was one of your competitors in the finals, whichmeans she's fully qualified. Regardless of being a DBE, I was fully qualified to win that project.So, there was an opportunity for the government representatives to engage in, what's the word,advocating for me. And they did not. Or advocating for, really, the DBE recommendation to befulfilled and they did not.” [#23]
 The woman owner of a DBE-certified professional services business stated, “In fact, the opposite,I would say that we've been contacted because they wanted a DBE on their team. I don't thinkit's meeting requirements. So, I think it's because they think it looks good.” [#28]
 The Native American woman owner of a DBE-certified professional services firm stated, “DBEscome in a little bit under... You know, you're not the one that stands... You're there as a DBE andthey're there as, ‘Do we really have to deal with you?’ They don't ever say it, but it's just a... It'sbetter than it used to be 15 years ago, I have to admit that. And they do it because they're forced
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to. I mean, they call you and say, ‘We have this job in Timbuktu, do you want it?’ ‘No, it's too faraway. I can't.’ But they do, so I have to give them credit for that.” [#3]
 The owner of a WBE- and DBE-certified construction company stated, “When we've done workfor in the past for Yellowstone County, the City of Billings, they look at two women coming outon that job site and a small company, and they frown at us. But now when we did in CarbonCounty, those county commissioners couldn't say enough. They loved the fact that we werefamily owned. They loved the fact that there was two women out there. So, it all I think comesdown to egos. I've had the TERO office in Crow agency not let me renew our permits. He said, ‘Idon't want you in here. I want [your husband] in here.’ And he says, ‘And by the way, you shouldnot be on that paver where you should be in an office somewhere working.’ So. To myexperience we've had really good luck with the Federal Government. But when it comes to Cityand County, especially Yellowstone County, they would rather move past you than work withyou.” [#8]
9. Fronts or fraud. Eight business owners and managers shared their experience withMBE/WBE/DBEs fronts or frauds [#1, #10, #11, #16, #18, #29, #5, #8]. For example:
 The owner of a majority-owned construction company stated, “[Their female employee]'s theminority behind it. They might not be DBE right now. Because they were just paying [the femaleemployee] so much to use her name.” [#1]
 The Black American woman co-owner of a construction company stated, “It's how they enforcethem. … When you're talking hundreds of millions of dollars though, people are going to figureout a way to get that still. They just put a figurehead up there. … They would put that part insomebody's name and even though that person had no actual ownership or got any money fromthe business or anything like that. … You can pass any law you want, but if you don't have theenforcement in how it's set up, then it really doesn't matter. … Especially with the veteran-owned and stuff like that, people just take somebody that's a veteran and put them on there asthe front of it. I think that's easily solvable is to make some kind of transparency requirements toprove that that person is actually part of this company. And not that they're actually part of it,that they're actually... I mean that's as simple as showing tax returns or something like that ofwhat they actually got.” [#10]
 The owner of a majority-owned professional services company stated, “It's just that I have beeninvolved in one contract that was in excess of billions of dollars in which they had small businessand disadvantaged business owners and all they... As part of it and you had to purchase or youwent through them for something or whatever, but when you dug deep, you found out they'rejust a shell. And so, they didn't do anything except pass on an extra cost to the end, which Ithought was a little... They just had a name, they put a shingle out and they could have beenanywhere, but you had to get everything through them. So, they went and purchased it and thenput a markup on it. And it ended up just inflating the overall cost of doing the work, which Ithought was unfortunate because it was not actually helping them. In other places, we've hadother groups that we've worked with, and they've had those. And I think it's been very helpful tothem.” [#11]
 The Native American owner of a DBE-certified construction company stated, “There used to be alot of that go on, but I think they've really gotten it under control, including our local tribe, here.
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Because there was a lot of them that did, a few years back, too, but I think it's pretty wellcontrolled now.” [#16]
 The owner of a majority-owned construction firm stated, “A lot of the other firms that I seecertified are my definition of the paper tiger. The wife might own the shares, but the husband isthe one that makes all the decisions. There are very few examples of truly owned DBEs, I know acouple, but the majority, the DBEs that I know, are simply paper tigers.” [#18]
 A representative of a majority-owned professional services company stated, “About falsification.In the past, when we used to have those, we had firms that were, quote, women-owned orminority-owned, and they were not really. We never saw the person or talked to the person orhad anything to do with the person that supposedly owned it. It was like maybe a wife that hadnothing to do with it at all.” [#29]
 A representative of a majority-owned professional services firm stated, “I've heard of that.” [#5]
 The owner of a WBE- and DBE-certified construction company stated, “I think that they're tryingto improve that though Before COVID [a DBE specialist] physically came here once a year anddid an interview. So they're trying to make sure that if I'm telling you that I am and that I'mrunning this business because they have been taken so advantage of in prior years. But nowCOVID has let that all go by the wayside.” [#8]
10. False reporting. Seven business owners and managers shared their experiences with the “GoodFaith Efforts” programs or experiences in which primes falsely reported certified subcontractorparticipation. Good Faith Efforts programs give prime contractors the option to demonstrate thatthey have made a diligent and honest effort to meet contract goals [#22, #23, #28, #3, #4, #8, #FG1].For example:
 A representative of a Native American-owned SBE-certified professional services firm stated,“[For example,] Boeing, most of the time they send somebody who is in an area they need, orsomebody who's a small business representative for this billion, multi-billion dollar corporation.And so, you'll sit down with them and talk about who you are, what you do, what you can do, andthey'll look at you and go, I'm not buying that, or they'll look at you and say let me... Here's aname of a person. Call them. So, you don't get any personal contact. And then even at the otherones, like the reservation economic summit used to be a big procurement event. Well, it's notthat anymore. And then the reality is sometimes I think the larger corporations send peoplethese meetings to check a box. They'll say, based on the rules of this contract or this whatever,and I think even state agencies in Montana do it to tribes too; they've got that requirement ofmeeting with the nations. And so, I would say it's a check a box. With the Indians, check the boxand then nothing ever. I met with them, and we ask me, I look, I met, here's the box I check. Andthen I go to these conferences and people say, did you get any work? I'm like, what do you think?I said, they're just checking boxes. Because you can kind of read the room when you meet withthem and people aren't trying to do it, but you've been at it long. If you go out, we're at a tick, abox that check the box conference.” [#22]
 The woman owner of a DBE-certified professional services business stated, “I have seen us be ona team and propose to do work and then the prime do our work internally themselves.” [#28]
 The Native American woman owner of a DBE-certified professional services firm stated, “I hadsomebody call me to do an SOQ. And they wanted to use me and I'm like, ‘Okay, so what do I do?’
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‘Well, just send us your qualifications and all that and we'll put you in the SOQ as our DBE,’ orblah, blah, blah. Or whatever. I never heard back from them. So, I'm like, ‘Did they get the job?Did they get it because they had the DBE and all of these other things? Or did they just not getthe job?’ Or why didn't they tell me they didn't get it. So, I would never go with anybody again.”[#3]
 A representative of a DBE-certified construction company stated, “Coming in, they've gotten aDBE status and I have to send this off to DBE X. So, I can check the box saying that I've tried toget a DBE candidate to fill this particular role or sub out this particular amount of work, and I'msure that there are companies that feel that way.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “Like they need smallerDBE projects. Like I get, you have generals out there trying to help you with it. But again, you'rebidding to a general, sometimes they only want certain portions of the work. They don't want allof your numbers. Sometimes they don't even know who's looking for these numbers. I mean likea lot of people call, but they call you like three days before the bid is due. And so, you, it's not bysaying that you're looking at, because you don't know what people want numbers on it. And so,they'll call you three days before it's due. It's like, well, no, I don't have time to get this. But see,now the reason they call her three days before she's due, is basically they don't want her to dothe job. They just want to fulfill their percentage of reaching out for a DBE company. That's whyit'd be nice if they just did smaller DBE projects.” [#8]
 A representative of a DBE- and MBE-certified professional services company stated, “We've alsohad other issues where the DBE or the design build is not regulated closely in Washington, like itis, like other contracts are. We've seen contractors do bait and switch. We've seen them engageand then drop that and go to another firm. I mean, they're not held to the same standard thatother contracts are. And I mean, there's quite a few players, even big players that really don'twant to be in that arena anymore because it's not advantageous. I don't think Washingtonregulates it the way that they should. And I mean, here's just one thing that happened. There's acontractor they've won a lot of design build. They're probably one of the tops that they go to. Itwas nine bridges, and we were contracted through the civil. It was them, then it was the civil.Then we were the structural for the ... Because it was 14 miles of roadway and nine bridges. Andwe went through the process. We got minimal amounts of dollars to do the proposal work. Andwe were one of the three that were chosen, blah, blah, blah. Then we won. Well, before theywent to contract, they decided that they were going to go with somebody else because they didnot like ... So, we did this work at a lesser rate to win the project. Then we were told, basically weweren't even told, we just found out that we weren't going to be on it. Nobody even sent us aletter. Nobody did anything. It was ridiculous. We filed a complaint with WSDOT. We filed acomplaint with the State Attorney's Office. I mean, it was a big deal. We felt that on one of thebridges that the contractor was offering up to us that we should do something different becauseit was more cost effective. And we said, ‘No, it's a hazard.’ We felt like from our experience that itwas not the right move to make, but you know what? They did it anyway because they only wantto cut cost. That's all they care about. Well, what about your responsibility to the public? I mean,and they're just allowed to do these kind of things. And one of these days it's going to be a badthing, I think. I mean, the design build only lines the pockets of the contractor. That's all it does.They just make more money by cutting cost.” [#FG1]
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11. Other forms of discrimination. Seven interviewees discussed various factors that affectentrance and advancement in the industry [#28, #33, #8, #9, #AV]. For example:
 The woman owner of a DBE-certified professional services business stated, “Entering oradvancing in our industry, I mean, you start with an ample geologist and field camp is arequirement for the degree almost anywhere. Company wheelchairs go up a mountain and maprocks. I mean, there's huge issues to entry and it's a male dominated field, but I don't know whatelse you want there. I was the only female in the geology program where I got my bachelor's. So,one of the things is you learn to stare down your microscope and try not to laugh or blush if thejoke's going around the room.” [#28]
 The owner of a majority-owned professional services firm stated, “I know Montana is amonochromatic society. If you hear people talking, you get the idea that in the few cases wherethere are minorities or things like that there... my guess would be you would have a higherchance than not of seeing some discrimination, just because the culture of most of the area. Iwould say in the Bozeman area, it's changing somewhat. In some of the trades, for example,there's an awful lot of Latinos, particularly Mexicans in the building trades now. There's not a lotof gay people, although I've hired gay people on a couple of times, and they were great workers. Ican't remember if I've ever had an African American or a Native American apply for a job, and Iwould happily hire them if they could do it. I would probably get some pushback from someclients or lose some business from it, but I don't really give a damn.” [#33]
 The owner of a WBE- and DBE-certified construction company stated, “It's kind of been adisadvantage to me is I am a nice person, and these companies know that I'm a nice paveroperator. So, when I hire out trucks or when I hire trucks, they will send their worst trucks andtheir least experienced drivers because they know, one, that we are a small company, and wedon't use them a lot. And two, I will not yell at them. And that is a disadvantage as well. It is sucha disadvantage because you have these guys that have never paved before. They might havedriven truck. They might have hauled gravel and all they do is dump it, but they've never had apaver push them. And I've had truck drivers come in there and I don't know what they do, butthey take out whatever was there. And we were paving at the airport. And so that parking lot ishuge. And I had my blocks there that you go up on that to get onto a trailer with that paver,completely destroyed them. And then he gets in front of me, and you could just see he was justshaking, because I can see him in the mirror, and he can see me. And instead of screaming at himlike a lot of paver operators do, I basically said, ‘Take a deep breath and let's start.’ And they dosend those types out. And so, they cut their teeth on my jaw with me. And it is a disadvantage,and have I said anything to anybody? No, but...” [#8]
 The owner of a majority-owned construction company stated, “You see these offices are closed,and I want to talk to people. I have my earbuds and I can hear you pretty good, but normallywear very powerful hearing aids. I got my volume turned up wide and everything all the wayopen, wide open. I want to talk to that person. I want to watch his eyes. I want to watch hismovement when I'm bringing out paperwork and showing paperwork. I'm one of them typepeople, I read human body's language. I've been deaf since 1973. My ear was lost in the military.I lost a lot of my hearing in the military, and so I want to watch that person's actions, is what I'msaying. And I have a pretty good, I guess trust, or a good opinionation [sic] of somebody whenI'm talking to them if they're BSing me or being truthful. That's why I said, ‘I'm going to put ahold on this until we get back to living a normal life.’ I've wasted a lot of time attending meetings.



FINAL REPORT APPENDIX D, PAGE 178

These people, oh, you're going... Nothing's ever going back to normal. I said, ‘Well, that's fine, buteventually you're going to have to open the doors because you can't run a business...’ I've beendiscriminated all my life because of my hearing, and that's a fact. … It's just that they don't haverespect for you. And believe me, I was the oldest one there working. I know I've mentioned thisto other people, and I just could see they got real antsy, like they didn't want to talk anymoreabout it. And I guess talk about discrimination in hearing loss, I have applied for numerousforeman positions in my life, and one of them I was so appalled. He says, ‘Well, I can't grant youthe permission to have this interview in person. We have to do it on the phone.’ I said, ‘Well, Idon't hear well on the phone, so I don't know if I can answer you correctly.’ Well, if I have to do itfor you, I got to do it for everybody, so therefore you're going to have to. I mean, never checkedwith human resource, and never said, ‘Well, let me check with human resource and see what wecan do.’ And believe me, I knew from then on, I took that as a grain of salt, said, ‘You might aswell quit applying for these jobs because you're never going to get one.’ And that's what peoplehard of hearing are up against.” [#9]
 A representative from a majority-owned construction company stated, “The idea that minority-owned and women-owned businesses are getting preferential treatment rather than white male,feels sexist and racist.” [#AV300]
 A representative from a majority-owned construction company stated, “They lean heavily tominority-owned, women-owned, or veteran- owned businesses. I am sent home, then MDT getsa feather for every woman, vet, or minority they hire. I get a lot of discrimination for being white.I have lost a lot of jobs.” [#AV328]
 A representative from a majority-owned construction company stated, “Should never be aboutthe color, (referring to the minority question) only your abilities, also, doesn't matter aboutgender.” [#AV8]
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I. Assistance ProgramsBusiness owners and managers were asked about their views of potential race- and gender-neutralmeasures that might help all small businesses obtain work. Interviewees discussed various types ofpotential measures and, in many cases, made recommendations for specific programs and programtopics.1. Awareness of programs;2. Technical assistance and support services;3. On-the-job training programs;4. Mentor/protégé relationships;5. Joint venture relationships;6. Financing assistance;7. Bonding assistance;8. Insurance assistance;9. Start-up assistance;10. Information on contracting procedures and bidding opportunities;11. Pre-bid conferences;12. Other types of agency outreach;13. Streamlining bidding procedures;14. Unbundling contracts;15. Price or evaluation preferences;16. Small business set-asides;17. Mandatory subcontracting minimums and contract goals; and18. Small business subcontracting goals.
1. Awareness of programs. Twelve business owners discussed various programs and race- andgender-neutral programs they have experienced. Multiple business owners were unaware of anyavailable programs for small business assistance [#12, #23, #26, #28, #3, #4, #5, #6, #8, #9, #AV].For example:
 The owner of a majority-owned construction company stated, “I went to a thing about eMACSone time that was held at the college and then I've gone to through it's either through one of thepayroll areas where you have to pay employee taxes and stuff. They had been work trainingmeeting for doing your work and filing your documents and all of that. And I've been to that acouple of times. One that helped with the insurance, payroll, insurance, and stuff that washelpful. The one with eMACS like it opens the door but on the other side of the door, it's sooverwhelming and it takes so much time that I don't have enough time to commit to it because Ihave all these other things that I have to work on. It's like, even in doing contracting with ForestService for fires you have to have well in there was ORCA and then there was SAM, and DUNS
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and VIPR and all of that. And so that was a learning curve and a long one. And now we're downto SAM and VIPR, ORCA went away. We still have DUNS, but DUNS don’t require much of you.You just have to have it in order to get into the other stuff. And then VIPR has changed theirprogram where it used to have to sign up every year. Now you to sign up certain parts of theindustry every three years for renewals. It was such a long time ago that I went to that. I don'tremember what they offered as far as that part was concerned. I actually did go and register ineMACS. But as far as ... We weren't 51% woman-owned, when we set up our corporation, we justset it up. He and I were each 50% owner, and it wasn't until probably we started contractingwith the Forest Service that I even seen disadvantaged, or woman-owned stuff. And I have notlooked because we are no… I have not looked into that.” [#12]
 The owner of a WBE- and DBE-certified professional services company stated, “I've used a lot ofthe PTAC stuff. PTAC has been really helpful. I really like it. There are a lot of people who arecheering for me. And without PTAC, there's no way I'd still be, first of all, there's no way I'd be afemale woman-owned certified business or a DBE because I just wouldn't have gotten there.Wouldn't have known it was available. Wouldn't have known how to figure it out. And it's all sosimple, but it's just easier for them because they do it every day and it's hard for me because Ihave to learn it if I want to do it.” [#23]
 The owner of a majority-owned construction firm stated, “I think Snowy Mountain Development,those type of people, they have helped a good many people. They've helped me in some ways.They seem to be an organization that does that. Other than that, I wouldn't know of anybodyelse.” [#26]
 The woman owner of a DBE-certified professional services business stated, “I'd say DBE isprimo. And I would say that the only other thing that we've really reached out for help with, oh,and PTAC is wonderful too. Those two things that we've gotten a lot of help from. When we'vetried to reach out to SCORE … that was like walking into a guy's locker room. I would tellanybody else I know who's trying to do work, goes to talk to DBE and go talk to PTAC if they can.That we've had great help from them.” [#28]
 The Native American woman owner of a DBE-certified professional services firm stated, “I didget a website. And DBE actually helped me. That was a really great thing because they hired, wellI found a person that would do a website, and they paid him to do my website for me. Which wasnecessary. Like I said, back to that old thing where that's the last thing I wanted to do was do awebsite.” [#3]
 A representative of a DBE-certified construction company stated, “Last spring, he went to, Ithink, the County Road Supervisors Convention. We had a booth set up there I know there areothers. I haven't done any research on them. I couldn't even tell you what they were because Ihaven't really taken the time to research too many of the others.” [#4]
 A representative of a majority-owned professional services firm stated, “I know that I lookedreally hard at trying to go after US Forest Service work and just trying to figure out the UnitedStates of America website and how you get in, how you get noticed, and how you can find outabout opportunities to apply for and all that. There’s actually an online course that takes acouple of days to go through it. There's a couple of programs in Washington State that have thatyou have to have a registered DBE firm on your team for 20% of the work or something likethat.” [#5]
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 The owner of a majority-owned construction company stated, “We did it all. We used the SmallBusiness Administration. We went to the local development centers. We exhausted everythingwe could, and we barely made it through it, to be honest with you. But we had a lot of help from,a lot of help with the BLDC, which the Butte Local Development Center here, they were a bighelp. Our banker guy really was very good about helping us get SBA loans, and stuff that hecouldn't secure himself. We got lucky along the way to get as much help as we did, to be honestwith you. I think people are willing to help all the time, as long as they're asked. Like theMontana Contractors Association, they could start there, and I know they would steer them inthe right direction of people who could help them and do whatever. I would think MDT would bewilling to maybe steer them in the right direction too, and find some people that could help, andfind these, especially with specific questions. I know the Contractors Association would behappy to help.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “Montana ContractorsAssociation, we were a member of for five years, and then they doubled their dues. So, we calledand asked why, and their response was that portion of the increase is going to go to [a localconstruction company] and another company to pay for their... them to train their employees. Iam paying you, to pay them, to train their employees. So, I'm not a member anymore. But to tellyou the truth, I didn't see any results from it. I mean, it's not like someone called me and said,‘Hey, I saw your name in MCA and we can bid this job or,’ never. Somewhere along the line I goton this GSA. Like, you can go through this certification, if you will. But they say the certification issix months to a year to get into it and the paperwork is phenomenal. So, then I called Big SkyEconomics, which is SBA. And I said, ‘Is this wise? I mean, it's like... this is a lot of work, but Idon't know what kind of work that they'll have. Is it going to be worth my time?’ And one of therequirements is you have to have $25,000 of sale per quarter. Well, what happens if none of myjob... if a job that I'm qualified for doesn't come up? So, she researched it and she said, ‘No. Mostof the time these guys are buying supplies or they're buying stuff that's not a service, like whatyou have.’ So, I'm glad she said that because that would've been a big waste of time.” [#8]
 The owner of a majority-owned construction company stated, “This COVID stuff hit, I'm stillworking. I was working up to getting my over 20 years of retirement in, and I talked to PTAC inboth Washington and in Montana, and they said, ‘Let's just get the paperwork started, getyourself all set up, get you some CAGE codes, numbers, and everything. And let's see what wecan do.’ I'd been redoing a lot of reviewing, but with the Forestry Service and so forth, and Ihaven't bid on any jobs due to the fact that I can't walk in their office down there and talk tothem. What PTAC will do is they'll take somebody's bid from the past and they'll start to give yousome hints, but they don't get right down and do your work. I mean, they don't... It's not, ‘Hey,okay, look, you forgot about this. You need to have this and...’ You need the software. You needwhat they have. I believe [my company] is registered with Montana Department ofTransportation, because that's one thing I'm doing through all this meeting that I did with PTAC.They had me register with this stuff.” [#9]
 A representative from a woman-owned professional services company stated, “PTAC has beenvery helpful.” [#AV230]
 A representative from a Native American-owned professional services company stated, “Therewas a group that helped minorities with businesses get started and I think if we had more
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organizations like that it would be great. I think the name of it was Lake County Development.”[#AV355]
2. Technical assistance and support services. Six business owners and managers thoughttechnical assistance and support services are helpful for small and disadvantaged businesses [#15,#24, #25, #27, #28, #8]. Comments included:
 The woman owner of a DBE-certified professional services company stated, “I mean, when wegot our projects with them, it was a learning curve, but you picked it up pretty easy. But on theConsultant Design, maybe that is a good training right there, is how do you do your plan reviewfor... I mean, there's specific forms that the Consultant Design has that you have to fill out to getyour plans reviewed at certain stages of the project. And there's specific forms that have to beincluded when you're going through construction and things like that. But again, none of thattraining will help if they just keep selecting those top three firms every time.” [#15]
 The woman owner of a majority-owned construction firm stated, “Absolutely. We just probablywouldn't have ever known where to look for it. Do you know what I mean? We just wouldn'thave known who to reach out for help with it.” [#24]
 The owner of a woman-owned construction business stated, “Yes. Just obtaining the information.The guidance in different kinds of ... in that kind of stuff basically. Just information, the how-tokind of stuff.” [#25]
 A representative of a majority-owned professional services company stated, “I guess if therewould've been some, or there probably is some training that we could have sought out andfound, but I think we could have sought out some of that or if it was available, we could havesearched that out and figured out some of the things, mistakes that we made earlier and maybegotten a little bit different route.” [#27]
 The woman owner of a DBE-certified professional services business stated, “Yeah. I would thinkif the DBE program or something set up for helping small companies work through the FARrequirements and such, maybe that would be useful. The flip side is that it might be just notapplicable for us because we're never going to do that. It's like, it would cost more than we mayin five years to get us set up that way.” [#28]
 The owner of a WBE- and DBE-certified construction company stated, “Okay. I try to do as manywebinars as I think... And with COVID you can do a lot of webinars now and you never even haveto leave your desk. And to tell you the truth, when I get done with a webinar, I am so frustratedbecause all it did was tell you things that you already know but not how to do it. And thensometimes when you're there, every so often they'll actually say, ‘Okay, now we're going toactually go to this website and we're actually going to walk through the steps you need to do.Like if you were trying to find a job.’ And while they're doing it, they will say, ‘Oh, well that didn'tquite work.’ Or ‘Oh, that might not be updated yet.’ So, if they're having difficulties as an expertwith it, how do they expect us who's trying to run a business, pay the bills and still try to findtime to bid these jobs is going to handle it. So, like I said, there's a lot of webinars that I don'teven do anymore because it's a waste of time. And with SBA, I've had people that will... So, forinstance, they'll say, ‘you have two days to spend with this specialist and this specialist is goingto come out and evaluate your company and they're going to do whatever you need them to do.’And so, then I think, ‘Oh, well, great.’ And so, then the first guy we had come out and he was from
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South Dakota, and he pretty much changed my entire chart of accounts in QuickBooks. Andduring the process I kept saying, ‘Are you sure? I don't know if I should be doing this.’ And sobasically, he created a nightmare. He had me to change it. And then of course our time with himwas gone and we didn't even finish it really because there was questions, I had that he didn'thave the answers to and then he was gone. And so here we are now with a system that was illarranged, and so we had to convert it all back over to how we had it. I also had another girl thatcame from New York. Same scenario. And I have specific questions because I've been doing thisfor 17 years. I'm pretty good with QuickBooks. And I will ask them hard questions and they don'tknow the answer. So, I think what they give you is people that are very good at helpingbusinesses maybe start, that has never used QuickBooks, or they don't even have a bookkeepingsystem, they'll help them that way. But as far as estimating, nothing has come our way. Oh, I gotto back up. I don't know who this came from, and I don't know how I got this information, but anestimating company down in Florida, and it was like $2,000 or $2,500 for the package. So, theysent the disc and stuff, and they sent a plans reading disc and she said it was a total joke. It wasjust like basic for people who've never seen any kind of construction. We got reimbursed. I don'tthink it was an agency class. I think they just gave funding for learning, and you got to choosewhat you wanted to learn. Then we found this guy, he used to work for a construction[company] here in town and now he's self-consulting and he said, ‘Oh, I'll help you. I'll help youestimate. And when you have a project, just run it past me.’ Well, whenever [our estimator]'scoming up against a deadline or a wall, I say, well, why don't you reach out to him? It would takeme too long to give him these plans. Plus, every time I call, it's hard to get ahold of him or itmight take him a week to get back to me. So, it would be really cool like... People ask, well, whatwould be really good for you? Some person who is an expert estimator who charges by the hourbut has their own company. Because I can't put someone on staff because I'm too small for that.And I've tried it twice and those two guys walked away. So, but you could get them, but if youcall them, they answer the phone. And they would learn enough about your company. Like myCPA, my lender, my insurance company, they all know how my company ticks. And so, thisestimator's going to have to know, well what kind of equipment do you have? What do you thinkwe should charge per hour? And then just to help her be more competitive.” [#8]
3. On-the-job training programs. Twenty-three business owners and managers thought on-the-job training programs are helpful for small and disadvantaged businesses. Support varied acrossindustries [#1, #13, #14, #15, #16, #17, #18, #2, #21, #22, #25, #27, #29, #3, #30, #33, #35, #36,#5, #6, #7, #8, #AV]. For example:
 The owner of a majority-owned construction company stated, “We've been having a difficulttime even finding people to go in our training positions. Well, they've got training built into someof our larger contracts where we're required to hire somebody to put in that position. And thenwe try to run apprenticeship programs. But I would say, of all of the apprentices that havestarted in the last five or 10 years, I'm not sure if there's even one that finished. Well, that's kindof a fallacy with the State of Montana that you can train somebody in 500 hours. And it used tobe that on a large project, you could exceed that 500 hour, but anymore they cut you off at 500.They think the person is trained at 500 hours. Our apprenticeship programs are like 6,000 hourslong and we set them up to operate different pieces of equipment, to drive different pieces ofequipment and stuff. But again, to get a young person to stick with you for 6,000 hours isprobably three to four construction seasons. … But in reality, it doesn't work to do training on a
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project-by-project basis. If the state wants an effective training program, they've got to look at itover multiple projects and look at the whole of the person because you can't do anything in 500hours. They just become familiar, vaguely familiar with a lot of different things in 500 hours.Wyoming doesn't have a training program per se, like Montana does. Wyoming requires you tocontinually to be training. And that's why we have our apprenticeship program is to try tocomply with Wyoming more than Montana. They expect us to, based on the size of us to have acertain number of trainees kind of working at all times. The nice thing about Montana is you getpaid by the hour to have somebody work for ya. Wyoming, you're not being reimbursed so youjust have to incorporate it into your overhead or something somewhere else. But I think mostcompanies at this point, look at training as an unnecessary thing that you can't really survivewithout constantly being training in place, because there's a lot of turnover and we're always inthat mode. So I'm not sure if Wyoming is better than Montana, but it's different.” [#1]
 The owner of a majority-owned professional services firm stated, “I didn't know about that. AndI mean, there's two of us here that we've been using AutoCAD for 20 years. And so, we've justbeen having people learn on the job just trial by fire. Training programs that could help offsetthe cost or even, it sounds like if they could offset the cost of the software licenses, that would behelpful.” [#13]
 The owner of a majority-owned professional services company stated, “We do extensivetraining. So, construction materials testing is a very small segment of civil engineering and sothere are basically no schools. My people, a lot of them are NICET, which is National Institute forCivil Engineering Technology. And so, they take classes on how to perform... well, they don't takeclasses. They take exams on how to perform the tests, and those are all backed by ASTM orAASHTO regulations. And so, nobody has the training that we do so we have to train everybody.So, it doesn't matter if you're right out of school or you come in after being in some other field,you get trained, and we train all the time. As far as continuing education, as a licensedprofessional engineer, I have to relicense every two years. And I'm required to take a certainamount of continuing education courses as are my NICET senior technicians have to eithercontinue to advance their certifications through different levels. They start off at level one andgo through level four. And so, they can continue to take exams, which exempts them from havingto take as much continuing education. But we do extensive testing. I have two young techniciansright now in Spokane taking an ACI course, which is to test concrete. Every year, every winter,we try to send our people to get certifications and continuing education. It would be good [if thestate had programs for training or reimbursement]. That's probably something that most of uswere just looking to go to work. We don't think about looking for avenues to help us get thingslike training or other issues covered through the state. It's helpful.” [#14]
 The woman owner of a DBE-certified professional services company stated, “They've come outof school, and we do a lot of on-the-job training to our standards and stuff. And then we doonline training for specific things that we need them to know through various companies andwebsites that we know, such as Troxler if they need to get trained on using the nuclear gaugethat we have, stuff like that. the only thing we've done is through the DBE program, they willreimburse certain amount of money that covers some of that training.” [#15]
 The Native American owner of a DBE-certified construction company stated, “It'd be veryhelpful, yes.” [#16]
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 The woman owner of a DBE-certified construction firm stated, “Well, actually, to operate theheavy equipment, they don't need the CDL, it's just to drive their truck so they can haul theequipment. I don't know. Some people just have a knack for running this stuff, so they eitherhave it or they don't. Try them out, if it works, they work. If they don't, they don't.” [#17]
 The owner of a majority-owned construction firm stated, “So we're a member of the ContractorsAssociation. And so, through the MCA, they offer training, and we find the MCA training to be ofhigher quality, and that's included with our membership. So even though we're paying for it inour membership, we find the training to be higher quality and just a better use of time.” [#18]
 A representative of a majority-owned professional services firm stated, “We do quite a bit on thejob training when we can, but we do external training as well when it just doesn't make sense totry to do it on the job. And so, we'll do different... Either somebody from our firm will do aninternal training for everybody or we'll go to an external source.” [#2]
 A representative of a DBE-certified professional services firm stated, “We do those through ourinternships, and now we have five. We just hired another one today. So, we do that, but it's likewe need to do more. I guess, everybody needs to do more. Especially in Indian Country becausethere's not a lot of opportunities to get that. Workforce issues are a major concern in IndianCountry, and so even our clients they experience that too. partnering with young people,colleges, communities.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“We do a lot of On-the-job training, OJT. And so, we haven't had that huge of a problem. Findingpeople who again, want to work was a challenge. And then, we have some kind of nichebusinesses. Like the stuff we do for Access Control kind of is a little niche-y. So, it's not likeeverybody and their brother can do it. They can learn it. But if you have some background, it's alot simpler and smoother. And for us, we got the Tribal colleges. So, if we need some training, wecan get that done pretty readily. IT services, some business services, some of those things. So, Iwould think that we've been okay there. But again, it's kind of case by case and location bylocation for us.” [#22]
 The owner of a woman-owned construction business stated, “That's kind of a sticky one becauseI would want to be the one doing the training because of our specific thing. Mostly it's just amatter of having enough time to go through any kind of training type thing. They kind of have tocome with their tool belt on and know what they're doing.” [#25]
 A representative of a majority-owned professional services company stated, “Besides the workthat we do, I guess every day when we're doing the work, I feel like it's on-the-job training, but Ithink there could be more specific things. To take the time to do specific training, I think it wouldbe helpful. I think that would be a good program to start. Like I said, I feel like it's kind of anongoing thing, especially for the younger engineers every day, they're getting things thrown atthem and it's training as they go, but I think it could be more organized, or we could be moreorganized with that.” [#27]
 A representative of a majority-owned professional services company stated, “So pretty mucheverything we do is on-the-job because we can't find employees who are already trained, and sowe pretty much have to hire new graduates or young people and train them ourselves.” [#29]
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 The Native American woman owner of a DBE-certified professional services firm stated, “I didn'tfind anything that worked for me. I asked. I called on the job training, I called a couple others. Icalled some economic something in Great Falls, which I found to be a waste of my time.” [#3]
 A representative of a majority-owned professional services firm stated, “I think in some cases itcould be. It's difficult on the consulting side because we are private, we are for-profit. And so,finding the right balance around the job training to help support the projects with MDT inparticular, in this conversation at the same time, while MDT knowing that is paying invoices forour people's time that are working on the process.” [#30]
 The owner of a majority-owned professional services firm stated, “I hire people when they comeout of college sometimes, if they are ready to go to work. By that I mean no college trains peopleand they're up to speed, but if we tell them, ‘This is [our company's] methodology,’ and theycatch it, we'll do it, but there is some training involved. We don't have a specific trainingprogram like you would have if you were, let's say, in the medical field or engineering and thingslike that. But they have to be able to create valuable results for the clients, and some people can,and some people can't, and colleges don't get them ready for that. It's really relative to theindividual. … Here's something that I have found is whatever your training was, the market ischanging so rapidly that the only competitive advantage that you really have in many cases is tolearn faster and better than others. To some degree, ongoing day-by-day learning and adaptingto changing circumstances as technology changes, social mores change, and all of those thingslike that change, you better be on your A-game, in terms of continually getting some upgradedtraining, otherwise you're going to fall behind and your clients will know it pretty quickly.”[#33]
 A representative of a majority-owned professional services firm stated, “Our field of studyrequires people have a college education, so we provide some on the job, but you have to becredentialed.” [#35]
 A representative of a Native American-owned construction firm stated, “Oh, maybe in our field, Iguess maybe reaching out to college trade training. Maybe they can provide apprentices,someone will help, training during their off-time, I guess, or hiring some of those guys on.” [#36]
 A representative of a majority-owned professional services firm stated, “With those specialtyskills. To find what we call a mid-level engineer or someone with five to 12 years of experiencedesigning roadways that can use, is proficient in Intergraph MicroStation, very few of them. It'skind of a DOT employee-specific thing. About the best way that we've been able to recruit peopleto do that is to find somebody retiring from MDT and hiring them part-time or something to dothat work. There's online [training programs], but it's 17,000 dollars a seat. If you're trainingsomebody and then, with a lot of kids coming out a college I'm trying to think in the ... Since2012, since I went into the consulting thing, the turnover has been ... with the kids. They comeout of school, they learn from you and all of a sudden, I have four years of experience and offthey go somewhere. They think they're worth more than they are. … Training assistance funds,that would help. Some type of training program, because right now, we train the employee, wewrite off most of their time as they're learning. In the consultant world, billable time is whatkeeps the lights on. We're all overhead.” [#5]
 The owner of a majority-owned construction company stated, “We have a training program withthe union that we use.” [#6]
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 A representative of a majority-owned professional services company stated, “The one thing Iwould note and is, so the private sector, we use a lot of ACI and ISET certifications. MDT, we didhave an issue getting the work where industry standard, our technicians are certified, but MDTacknowledges what they call the ‘WAQTC program’, which is essentially the same thing. But it'san internal federal training program that the state gives all their employees and technicians. Wehad to go spend money and get re-certified in the same things but under a different umbrella. So,we had to double up our training just to do MDT, even though we were private sector trainedand qualified to do it. So, that would be kind of a thing that caught us off guard because we gotthe work and then they told us we can't do it because we're not ‘WAQTC’ certified. And that wasnot mentioned in the bidding process. We felt that that's kind of, I don't know, unnecessarybecause we can go to an Army Corps accredited, but yet all our previous certs were notacknowledged by the state. So that would be one thing that caught us off guard.” [#7]
 The owner of a WBE- and DBE-certified construction company stated, “[She did a] little bit [ofon-the-job training] with [my late husband] and then and I'm really glad [our current estimator]started out in the field. And then I don't know what year it was, but she was probably in theoffice a couple three years before [my late husband] died. And so, she knew how the office ran alittle bit, but she didn't do his job. So, in our office, there's a fine line or an imaginary line. And[my late husband] who was the estimator and project manager never crossed over into thebookkeeping area, which is traditionally mine, and I would never cross over to his. So [ourcurrent estimator] didn't know a lot about estimating. She had worked on some of the contractsbecause a federal contract can be 200 pages long, and she's a very fast reader and she retainsthings really well. And so, towards the end before [my late husband]'s death, he would give herpaperwork to read and to finalize. To make sure that we do have the bid bond and things likethat. And I'm glad that he did that because when she did step into his, she at least was familiarwith some of the things. But he was so old school, there was no estimating program. Somecompanies have an estimating program. [He] just had an Excel spreadsheet.” [#8]
 A representative from a Native American-owned construction company stated, “Montana ispretty hard, even as a technician. They need to do something so maintenance can't work onsomething for $8/hour. They shouldn't be working on things tradesmen are doing like electricaland HVAC. It is like it’s all on-the-job-training and nothing else.” [#AV44]
4. Mentor/protégé relationships. Ten business owners and managers discussed their thoughtson mentor/protégé relationships and their effects on small and disadvantaged businesses [#1, #24,#25, #28, #30, #32, #33, #3, #35, #PT2]. For example:
 The owner of a majority-owned construction company stated, “To have somebody mentoringthem, they almost have to be out of the industry at that point, like a retired estimator orsomething. Because like I said, [our company] mentored a company 20 plus years ago and nowthey're our competitor. So, we don't like growing competitors. It needs to be some sort ofmentoring program.” [#1]
 The woman owner of a DBE-certified professional services business stated, “Our mentor protégéstuff is always great. Especially with MDT because they have their own way of doing things.Anyway, that mentor protégé could help make that a little less opaque, it would be useful. No,nothing formal. Informally, it's priceless. Knowing people who've done work like what we dobefore and that are not competitive with us that we can ask questions of. The problem with
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mentor/protégé things is that it's a client relationship and you always need to appear that youknow or are willing to go find out all the answers on own. So having a mentor at the clientdoesn't really work. It's hard, that doesn't work. But friends and family, that works.” [#28]
 A representative of a majority-owned professional services firm stated, “I think so. I thinkthere's some good opportunities for mentor/protégé relationships between small and bigbusinesses or DBEs and big businesses. And I think that there's a lot of potential growth andvalue that can be added to the industry as a whole with so of those programs.” [#30]
 The woman owner of a professional services firm stated, “So with ours, because we're amarketing company, we don't qualify for a majority of those. In the past, we'd had looked intosome of those for assistance and help, but because we're a marketing company, we don't qualify,because of the type of business we do.” [#32]
 The owner of a majority-owned professional services firm stated, “You can either get somebodywho's good at it or outsource it. Understanding your financial condition at any time andunderstanding the profitability of a service and all of those things like that, if people do not havethat information, they are in big trouble. Basically, what I would say is a mentor that could helppeople understand their financial condition and understand the ratios for profitability in theirbusiness would be critical. Mentoring I think is very helpful for people to get started if you havesomebody who understands a business and probably understands your business.” [#33]
 The Native American woman owner of a DBE-certified professional services firm stated, “Wellthe bonding, I found, there's people that really want to help you. But if you aren't capable ofpulling all your stuff together to get it to them, it's not going to happen. So, I don't know if amentoring program that really was there for the people, and just sit down and say, "This is whatwe have to do," and then just do it. It's overwhelming. Well, I think they would be if they don'ttake a lot of time away from your mental capacity to run your business. That to me is, it's almosta two-edged sword. Because yes, you need the help, you want the help. But you don't have timejust to do paperwork and do all this stuff that somebody else needs. I don't quite know how thatwould work. I do know that I could have gone to Kalispell and had some help. But like I said, if Ididn't work, because I choose the work, it's just too hard. So, I ended up just saying, ‘Thank-youvery much, that was a great idea. But I'm too busy trying to stay alive.’ … That's why I say, Ialmost think if you really did a mentoring program, or somebody that helped to work throughwhatever, bonding, they almost need to come to you to help. It can't be a six-week, six months. Itmight be okay, ‘We meet this day, and this is the information that we're going to prepare and getdown.’ So that you can see that you're putting stuff in there, but there's an end. You're just goingto do it and get it over with.” [#3]
 A representative of a majority-owned professional services firm stated, “I don't know why anycompany would want to mentor a competitor.” [#35]
 A representative from a respondent at a public meeting stated, “We're also certified in 8(a). Andone thing that I'd like to do is have a team venture, or it would be ideal to have a mentor. Theonly way to develop these relationships is to subcontract now.” [#PT2]
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5. Joint venture relationships. Seven business owners and managers discussed whether jointventure relationships are helpful for small and disadvantaged businesses or shared their experienceswith joint ventures [#21, #22, #23, #28, #30, #5, #PT2]. For example:
 A representative of a DBE-certified professional services firm stated, “So technically we onlyhave one, in my corporation just has me as an employee, but we have about like 10 to 15independent contractors who are basically they have their own business. But we work as agroup collectively. So, there's about 10 to 15 of us that are working together regularly onprojects.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Ifwe go after some of the bigger ones, sometimes we use a partner because us as a smallercompany performing on smaller contracts, a lot of times people say, ‘Well, how can you handle acash flow?’ No, you're right. ‘You're handling, handling a cash flow right now on 1.2 million incontracts. How are you going to handle a cash flow that's in order to magnitude larger?’ Right?So, it's 10 million a year. And so, there're times we need to bring partners in that have some ofthat to make a better case, better understanding that we understand it. And we can show wehave partners that know it. For me in what I do, the most effective way for me to grow and tostart is through teaming. sharing resources because there's... We're in a joint venture agreementor a teaming agreement with the company right now where we shall share the bidding process.So, they've got a staff of three people that works on it. We come in and help technically where wecan, and pricing, and all that stuff. So, for us, that's the only way we can do this effectivelybecause we don't know everything, right? But they've got more years of experience and can helpus with shortcuts, and templates, and how things are done which is beneficial to us. I don'tknow... Unless you find a niche where you're one of... You're the unicorn, it's hard for us smallbusinesses to get going.” [#22]
 The owner of a WBE- and DBE-certified professional services company stated, “Well, we havebid on government projects where we are like one of two businesses that are teamed up on thebid.” [#23]
 The woman owner of a DBE-certified professional services business stated, “I don't think so. Notfor our specific instance of environmental and engineering consulting.” [#28]
 A representative of a majority-owned professional services firm stated, “I think it's very case bycase in that situation, again, back to risks, both risks to the owner, which would be the MontanaDepartment [of] Transportation in this case, as well as risk to the contractors involved with aventure… [they] can have their place and their value.” [#30]
 A representative of a majority-owned professional services firm stated, “We developed apartnership with a very large national firm, who can supply just about any type of expertise weneed. That partnership has been very helpful. A lot of these larger engineering firms don't havethe local services like our surveyors, our geotech firm, because that's equipment and people onthe ground. It's not efficient for them to send those people all over the world.” [#5]
 A representative from a respondent at a public meeting stated, “We're also certified in 8(a). Andone thing that I'd like to do is have a team venture, or it would be ideal to have a mentor. Theonly way to develop these relationships is to subcontract now.” [#PT2]
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6. Financing assistance. Five business owners and managers thought financing assistance can behelpful for small and disadvantaged businesses [#16, #21, #24, #25, #33]. For example:
 The Native American owner of a DBE-certified construction company stated, “We're pretty wellself-financed these last few years. But, when we needed it, we went to the Bureau of IndianAffairs through our local tribe, here. Are backed by the BIA, in general. So, all the local tribesare... Because, when you get that guaranteed loan, or guaranteed surety, it's actually supportedand backed by the Bureau of Indian Affairs.” [#16]
 A representative of a DBE-certified professional services firm stated, “I think there needs to bemore funding for small businesses in general. And I'm not like a restaurant, like we're not aservice, we're not delivering like building a bridge or selling a hot dog. But I feel like the smallbusinesses really took a hit because we're already working in the margins anyway. And I knowthere was some funding that came down to support small businesses, but didn't come to us, sowe weren't eligible for it, we didn't apply for it. It didn't fit within what we do. So, I think thereneeds to be a specific line of funding for small businesses, for women-owned businesses, forminority-owned businesses and they are not competing. I think it needs to be almost like acooperative agreement where it's like, ‘Here's the funding, you do the work, we'll give you themoney,’ and we're not competing against all of the people in the world for the limited fundsavailable. And there were like special loans you could take out too. I know I got notices from likeQuickBooks, and I didn't do any of the loans because I didn't need them, but probably thosekinds of things as well, just so small businesses could keep in operation. Well, I think likeincentives and just making funding more available is huge.” [#21]
 The woman owner of a majority-owned construction firm stated, “Probably more education onhow to actually apply for the funding and what options are available to small businesses.” [#24]
 The owner of a woman-owned construction business stated, “Maybe guidance even on how toobtain business loans or also the business loans basically for ... as far as working with theDepartment of Transportation or anything like that would be for instance, if we needed to getdifferent kinds of equipment or tools and things like that to work with in that field, I mean, inthat area.” [#25]
 The owner of a majority-owned professional services firm stated, “When I first got into business,I started with a laptop in an office, somebody gave me a free office. I didn't really know muchabout where to go. Finally, within a couple years, I was able to get a 7(j) loan from the SBA, hadno idea it was out there, didn't understand financing. There are some organizations likeProspera, your development corporations that help, but I'm not sure that everybody knowsabout it. If you haven't been in business before and gotten financing and you're not familiar withwhat they call the ecosystem, then that would definitely be a barrier to entry or a barrier togrowth. If somebody communicated about how... if you've got a business and you need growthand you don't know what an SBDC is or any of those other things, having that informationavailable to people quickly, either through your development corporations, through yourchambers would be very helpful.” [#33]
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7. Bonding assistance. Five business owners and managers thought bonding assistance can behelpful for small and disadvantaged businesses [#1, #10, #16, #3, #9]. For example:
 The owner of a majority-owned construction company stated, “One of the things that we've donefor them, I know a lot of times they have a limited capacity of bonding and if their work isn'tgoing to happen until maybe later on in the project they requested, ‘Hey, could we wait to issuethe bond until we start working?’ And typically, we're pretty good about doing that so that it'snot tying up that bonding for other work that they could be doing now. So, I know those types ofthings we'll do to help them out that way.” [#1]
 The Black American woman co-owner of a construction company stated, “I would say loweringthe bond limit, yeah. Or, I mean, if it's something that they're serious and want to actually getminority or women-owned companies involved in, the state could help you with that bond. Imean, I don't know a specific way, but this doesn't take the smartest people to figure out a wayfor that to happen. That if you can show in financials that you are capable of doing... Becausethat's the thing, requiring that bond, which it makes sense, but you're 100% for payment bond,100% performance bond and that. Like I said, the state never accounted for that that wholeworld has changed, too, after 2008. In the last 10 years, I mean you used to be, anybody couldget a million-dollar bond. I know companies in 2010 that their bond rate was cut from like 10million to 3 million, and they've never got it back. Once again, you're just making it so you'recatering to only the wealthiest companies. It would almost be like when a court lets somebodybond out with 10% because they can't pay the whole thing and they can't get a bondingcompany. So, the court allows that bond through them if they can come up with 10%. I knowthere's some states that do a similar type thing with that, with the bonding. If it's a milliondollars, if you can put up 100,000 as your bond, that the state can issue that bond for that thingbased off that 100,000 and your business record and that. You know? Then on this job, andusually how they handle it, so this was a $2 million job for us. They had originally, because we'rea smaller company and stuff, they asked us about bonding, so I just was honest with them. Like Isaid, it's a good time to be in the workforce kind of thing. So even though we couldn't bond thatamount, they were still able to work with us on it. What they ended up doing was we upped ourinsurance. We upped our insurance to a $5 million umbrella policy with them as a payee on it. Sothat way they're at least covered if we do come in and screw something up. It's kind of the samething, only instead of it costing us $25,000 and being something that we can't even meet thefinancial requirements of it cost us 2,500 and it was something that was very easy to get done.Because almost anybody could get a bond after you have the job. It's easy to go into a bank witha contract and be like, ‘Oh, I have a $2 million contract,’ especially something from the State ofMontana or from something like that. And then get what you need then. I'm not saying that theyshould do that blindly, but to me, there needs to be some kind of happy medium between thosetwo.” [#10]
 The Native American owner of a DBE-certified construction company stated, “What's reallyhelped them a lot is the guaranteed bonding from the Bureau of Indian Affairs. I think when theyput that in, I think that really helped a lot of them.” [#16]
 The Native American woman owner of a DBE-certified professional services firm stated, “What Ineeded is I needed somebody that knew what they were doing and to do it. Because everythingthat I did I had to learn on my own and did all kinds of workshops and all of that. The only thingthey don't understand is when you own your own business you don't have time to go to those
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workshops that may or may not work. That you might get one nice piece out of it, but youwasted a lot of time that you needed to be engaged in your business. I mean because what youdo is you go to them and you're very enthused. And you leave and you go back to real life whereyou are just swamped with all the accounting and all the accountabilities. And all the, everything.So, you come back with good intentions but to sit down and go back through what you just kindof learned in your head and you really can't put it back down on paper and follow it all the wayto the end. maybe like one-on-one assistance to get through the process might be a good way tohelp people.” [#3]
 The owner of a majority-owned construction company stated, “Because I'm a disabled veteran,they'll give a surety bond. I won't have to pay for a surety bond, so that's out of way. I thoughtthat was nice. And they do try to assist in some of the paperwork, or it sounded like.” [#9]
8. Insurance assistance. One business owner thought assistance in obtaining business insurancecan be helpful for small and disadvantaged businesses [#14]. For example:
 The owner of a majority-owned professional services company stated, “A lot of the staterequirements for insurance and stuff like that, it can be a little bit hard for our business side ofthings to get a handle on.” [#14]
9. Other small business start-up assistance. Business owners and managers shared thoughtson other small business start-up assistance programs. Four owners agreed that start-up assistance ishelpful [#24, #25, #29, #6]. For example:
 A representative of a majority-owned professional services company stated, “Well, I guess, Iwould say, if I was going to start a business, as a woman, I wouldn't even know where to start.I'm sure that if I did some homework, I could figure it out, but I don't know that the availabilityof financial help or maybe even some help teaching them how to write a business plan. I thinkany of those would be very helpful. I, actually, weirdly enough, did a presentation at MDT. Theyhad some things similar to this and they asked me to come talk about how to get your foot in thedoor if you were a DBE, and it is very difficult. I don't know that it's very obvious where you canget help or where you can learn, and this is probably for anybody, not just a DBE, and, like I said,it's very difficult to get your foot in the door. You'd have to start as a sub consultant. The subconsultants are very closed off. They don't really want to bring in somebody that's going topotentially be their competition in the future. … My husband recently started a business andthere's nothing. It's very difficult to even know where to start. What you have to do, do you haveto turn in your licensing to the state? It's just very difficult.” [#29]
 The owner of a majority-owned construction company stated, “I'd like to see it go to help someof these... I don't know how you do it, but some of the new startups, that's the ones that coulduse the help. These guys that are making up these seven firms, most of them have been inbusiness for 20 plus years.” [#6]
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10. Information on public agency contracting procedures and bidding opportunities.Eight business owners and managers provided their thoughts on information from public agenciescontracting procedures and bidding opportunities. [#13, #16, #24, #25, #26, #33, #7, #9]. Forexample:
 The owner of a majority-owned professional services firm stated, “Years ago, we got a call, Ithink it was from Missoula, maybe it was Missoula City Parks, and they needed a survey and thatwouldn't even have been on my radar. And so, we put in a proposal to do a survey for a futurecity park. We didn't get it because somebody else low balled it, but I wouldn't even have knownthat opportunity was out there if I hadn't gotten a phone call. Because I can't spend half my day,every day looking for new contracts that are popping up online. So, if they want to increase theirtalent pool, then reaching out, making a phone call only takes a couple minutes to put it onsomebody's radar.” [#13]
 The Native American owner of a DBE-certified construction company stated, “Montana reallydoesn't give a lot of support. It's a big learning experience. The school of hard knocks, you haveto go through the experience of it all. The toughest part is, if you start reading all that and thespecification, they throw out there in detail, it has a tendency to frighten you a little bit, maybe,and make you really conservative on your bids. And therefore, you're never going to get a bid.So, got to be willing to use a whole lot of your own gut feeling and common sense on putting ittogether.” [#16]
 The woman owner of a majority-owned construction firm stated, “[More information oncontracting and bidding] would be useful.” [#24]
 The owner of a woman-owned construction business stated, “Just information on how toconnect up.” [#25]
 The owner of a majority-owned construction firm stated, “A lot of the stuff's too complicated forthe average person to understand it. Unless you have a lot of experience in this business, some ofthose bids are hard for people that don't have any experience to understand what they want. Ijust, I think the whole thing, I'm skeptical of the entire process, man. I really am. I'm veryskeptical of it. I ran across the same problems down South, the same stuff. They have preferredpeople that they're going to do business with, and that's what they're going to do. That's wherethey're going to send the jobs, to the same people, most every time. Now, do they publish thebids from the other people? Are the results from the bid, is that available? How many companiesbid on it, and exactly what their bid was? Is that available to look at?” [#26]
 The owner of a majority-owned professional services firm stated, “The answer was no, until theyhad this electronic system where if you sign up for it, they start sending you stuff. That's okay.The way they describe what they want, how they want it, and what the bad conditions are andthis, that, and the other are okay for an RFP, but they don't really give you a lot of informationand it's not the kind of stuff, as a marketing agency, you really want. This goes back to... there'sbetter ways to do it than what they're doing.” [#33]
 A representative of a majority-owned professional services company stated, “I think if you werestarting new and were trying to figure out how to acquire work, something along those lines of,hey, here is what the industry uses for bidding platforms and basically any job on there. Andthen the contractors will select if they're interested in it and then they'll have contactinformation. So, if you're starting a new business, it would be a lot of cold calling or document
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information, and that is a wonderful resource, it's all there. So yeah, that would be if I were tostart and wanted to do it, I would be surfing that for the public bidding process and because it allhas to be posted there to satisfy all kinds of criteria.” [#7]
 The owner of a majority-owned construction company stated, “First of all, I find it verycumbersome trying to figure out how to bid jobs. Not because I'm an engineer, but I've gone toschool in college. There's so much unforeseen object, and anymore that the small businessstarting out, they can't afford all that high dollar software to do bidding and everything. And it'dbe nice if they could say, ‘Okay, you're a disabled veteran. Here, we're going to show you how tobid these jobs.’ I mean, give you a one-on-one showdown. I mean, you make one big error, and itcould cost you a significant amount of money and you could be out of business. You could lose allyour equipment. [There was a company that] was one of the biggest road contractors inMontana, and they made some serious mistakes. I don't know the whole true story, be frank withyou, but they're no longer in business. They went out of business about a year later after theymade this big mistake with the Montana Department of Transportation, doing federal highways.And that's always put a little fear into my thought about bidding jobs for Montana Department ofTransportation. I mean, there's just a lot of unforeseen stuff. They had the same type of familiarthing happen … for a [another] bridge with the Department of Transportation there andeverything. And it was between the Montana Department of Engineers and the contractor. Theyweren't speaking. There wasn't no communication there. I should say a lack of communications.You see a lot of this in the National Electric Code. You read the National Electric Code, oneperson will interpret one way and another person interpret the other way. It's so ambiguous,and that's why I'd like to, hey, can you teach us how? I mean, we'd like to do work for youpeople. I'd like to talk to somebody at the MDT, just to know the ropes, what do they expect? Isthat possible?” [#9]
11. Pre-bid conferences. Seventeen business owners and managers thought pre-bid conferenceswhere subs and primes meet are helpful for small and disadvantaged businesses to network anddevelop relationships with project managers and primes. Many firms explained that for largeprojects, such meetings are mandatory [#10, #16, #18, #2, #22, #24, #25, #26, #29, #3, #30, #33,#35, #4, #5, #6, #8]. For example:
 The Black American woman co-owner of a construction company stated, “They try to saybecause they went to that eMACS bidding and stuff and it's all online. Well, it used to be a lotdifferent than that though. I mean, there used to be walkthroughs for every job. There used to beall this stuff and they think that they've streamlined it. Well, they have, but that's the thing. If youthink about it, those walkthroughs were very informative before that they used to do. I mean,and all that, now it's like, ‘Oh, it's all online.’ Okay. So now you're just asking somebody to prettymuch blindly bid. And it is laid out, but once again, if you're a company that that's all you do isthat kind of job, of course, it's a huge advantage, which is fine. That's the thing where you used toget walkthroughs for every job, which you still do on some. On some jobs you still do, but thatwas you could forge relationships on that. You could meet people. People would get used toseeing you. We used to do a lot of stuff.” [#10]
 The Native American owner of a DBE-certified construction company stated, “Oh, definitely.Yeah. That's the best time, because it's usually done on site, and you can ask your questions rightthen and there.” [#16]
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 The owner of a majority-owned construction firm stated, “Most of the time, pre-bid stuff issomewhat useful. Sometimes we participate in that stuff. Sometimes we don't. I don't. MDT hasthis question-and-answer thing, and I mean, sometimes I have a problem with it because theydon't really answer the question. They refer you to the spec section. Well, if I don't understandthe spec section, why don't you just answer the goddamn question?” [#18]
 A representative of a majority-owned professional services firm stated, “We do pre-bid for likedesign build time. So, we do... I would say they're not. I mean that they're not real helpful. Andthe reason is that, for us, for like design build ones, the other teams don't want to show all theircards. And so, no one's really asking the questions they really want to ask because they don'twant the other firms to hear it. And so, it's more just kind of just a formality almost. I feel likewe're, you're reading this stuff and, ‘Okay.’” [#2]
 A representative of a Native American-owned SBE-certified professional services firm stated, “Iflet's say the, a Logan Airport in Billings wants to do something there and we're a company that'sbeen through there a ton of times, but we haven't seen the skeletons in the closets behind thelocked door, then we don't know that piece. So, site visits are awesome because you get to see itand really visualize what the work is.” [#22]
 The woman owner of a majority-owned construction firm stated, “We attend a lot of them.”[#24]
 The owner of a majority-owned construction firm stated, “Any kind of meeting would be usefulfor the people that are actually buying the product from you. They don't know who you are.You're just a person out here in the cyber world that has a business.” [#26]
 A representative of a majority-owned professional services company stated, “I think the pre-construction conference, I know that that's been a struggle because of COVID, but something likethat actually is hugely helpful. It allows you to be around the MDT employees. I think that, initself, is huge.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “For apre-bid meeting. And yes, they were helpful because then you could learn more, and you metsome people. Maybe you could find a little niche in what needed to be done there.” [#3]
 The owner of a majority-owned professional services firm stated, “Absolutely. If you can talk topeople and ask questions... also the other thing I think would be valuable is if we had theopportunity to talk one-on-one with the marketing directors of the state, which is currentlyforbidden now, presumably to keep everything fair. But typically, even a well-written RFPdoesn't answer some of the questions, then you have to write questions and send them in, andthey send it back. The question-and-answer process is cumbersome. Also, it's supposed toengender fairness, but it doesn't give you a good opportunity to understand what the guys arereally thinking, and sometimes the people answering the questions certainly are not marketingand advertising people, not to criticize them, but they're acquisition people and they're notnecessarily really responsive.” [#33]
 A representative of a DBE-certified construction company stated, “I think so because they get achance to put a name with the face, and see who's going to be working on that particular projector... Again, too, it also helps identify who potential bidders are. Having been in the industry for solong, we know the different people that are going to show up to the pre-bids so when they seethis person or that person, they can identify them as being from company X or company Y. And I
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think that that helps from a bidding standpoint. You know, ‘Okay, company X is coming fromButte to do this job in Billings. We're here in Billings. That's going to cost them this much.’ Thenwe can adjust that accordingly.” [#4]
 A representative of a majority-owned professional services firm stated, “I know that the pre-meetings they had on the alternate contracting design builds, those were useful. Usually, theybring in the shortlisted firms so we can all sit there and stare at each other, but they also presentthe information on the project. Those have generally been helpful.” [#5]
 The owner of a majority-owned construction company stated, “Sometimes they are. A lot oftimes they're... it's probably 50/50. A lot of the ones we go to, all the reservation work has prettygood meetings, so we do go to those, and some of them are helpful, and some we've worked onplenty in the past, and it's just a repeat of what normally [the work entails]...” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “I don't go to a lot of pre-bid meetings because they're so far, it's sometimes a five-hour drive there, so 10 hours total.That's over a day worth of work when I'm trying to keep up with all the bids and projects goingon, I can't always drive there. We are starting to do a lot more Zoom ones, but again, I don't evendo those either.” [#8]
12. Other types of agency outreach. Twelve business owners and managers described othertypes of agency outreach that could be helpful for small and disadvantaged businesses [#13, #15,#21, #23, #24, #26, #33, #4, #5, #6, #8, #AV]. For example:
 The owner of a majority-owned professional services firm stated, “Reaching at doing specificoutreach to small businesses and maybe then feedback on the bids and the work themselveswould be helpful.” [#13]
 The woman owner of a DBE-certified professional services company stated, “We try to dovendor fairs. When we go to the engineering conference once a year, we send our engineers tothe engineers' conference in Helena, they have meetings and it just never was that productivefor us, so we really don't participate in those, but we do try to go to vendor fairs and market.”[#15]
 A representative of a DBE-certified professional services firm stated, “I do think Montana, theyfeel like they're a little behind on like social media and just looking at different businesses andcontractors. Like every once in a while, I go to the State of Montana website because we have toregister annual reports and things like that, but it just feels like their social media presence andhow they share information about other people, small businesses, et cetera, is a little bit maybelacking.” [#21]
 The owner of a WBE- and DBE-certified professional services company stated, “I went to the fairlast summer. It was a virtual fair, but still, where you meet representatives from all the differentgovernment groups. I forget what it was called. But I've been trying to go to events like that.Honestly, though, I've sunk so much time and energy into government contracting, and it'syielded nothing.” [#23]
 The woman owner of a majority-owned construction firm stated, “Not in our business.” [#24]
 The owner of a majority-owned construction firm stated, “That would be helpful. I have gone tosome of those.” [#26]
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 The owner of a majority-owned professional services firm stated, “I have gone to some vendorfairs that had the government there and what I found is... I don't know if there's too much ofanybody who really got much out of them, and I've talked to other people. Don't hold a fair ifyou're not planning on actually putting out bids and hiring people. In other words, you gettogether, a whole bunch are there, you talk to nice people, shake hands, send them some stuff,and then nothing. The next time you do it, nobody believes you, or they come out and same thinghappens all over again and they're just repeating themselves.” [#33]
 A representative of a DBE-certified construction company stated, “Last spring, he went to, Ithink, the County Road Supervisors Convention. We had a booth set up there.” [#4]
 A representative of a majority-owned professional services firm stated, “I guess I've been toMACo, the county. What’s the other one? The League of Cities or something. Generally, you dothose marketing there, and I don’t know if you really get that much in return out of them.” [#5]
 The owner of a majority-owned construction company stated, “We go to all the electriccontractors’ associations meetings, and the annual events. They have it semi, they have one inthe winter, one in the summer, we go to both the conventions. Yeah, we do that.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “I don’t go to vendor fairs,but I go to... we call them meet and greets. But again, these meet and greets are federal. I don’tknow if I’ve ever seen, and I just might be out of the loop, and so I hate to say this, but I don’tthink that the city and county has meet and greets, or the state. So, like what a meet and greet iswith the federal government is, they will have a higher... I mean, have a big room and they willsend Army Corps of Engineers. They will send BLM, they will send GSA, they will send IndianHealth Services. And so, these are companies that you want them to know you exist. It would benice if each county would have a representative and they go into a room, and you go and talk tothose county maintenance people. But now wouldn’t it be nice if I knew the person to talk to atFish, Wildlife and Parks and say, ‘Hey. What information can I give you about my company, soyou will call me when you have another job.’ And same with DNRC, tell me who I need to talk to,and I will reach out to them and tell them I exist. Because one of your questions was, how dopeople find out about you? This is an example where it would be wonderful for me to tell themabout me. But then when you do a meet and greet though, somebody needs to take charge ofthese meet and greets. Because it is hard and especially for a startup business, to walk to a tablewhere there’s three and four of these people and try to get a conversation going and those threeand four people not intimidate you. And you don’t come off looking foolish. So wouldn’t it bewonderful if somebody would start the meeting and say, I don’t know, for instance, the peoplethat are at the table have the most communication skills that anybody in the country has. Andthey draw you in and they say, ‘Hey, this is what our company does. This is what we traditionallylook for.’ They just talk to you. They let you know about them and then how can I help them?That’s the key. I’m in business to make their life easier. But I don’t know quite how to make theirlife easier if they don’t talk to me. So, these meet and greets where you just go, and you’resupposed to go to table by table, and you stand in line waiting for the person in front of you tostand up. So, you have five minutes to talk because then there’s a line behind you is almost justmaddening. And then the people they send there, they’re not a CO, they’re not a COR, they’re nota maintenance professional. And I'm not being disrespectful, but they have no credentials to tellyou about their company because they truly don’t know. They don’t even know what theircompany needs. So, if you’re going to do it, do it to where gosh everybody comes out, they are
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going, ‘Hey.’ Not only for the agency, because now they have contact people. So, when they havethis job come up, they know who to talk to. And the people that went there saying, ‘Hey, thosepeople, agencies know about me.’ It’s a win-win.” [#8]
 A representative from a majority-owned professional services company stated, “In the SheratonHotel we attend conventions to get work for all entities.” [#AV201]
13. Streamlining bidding procedures. Eight business owners and managers thoughtstreamlining/simplification of bidding procedures would be helpful for small and disadvantagedbusinesses [#15, #21, #22, #24, #25, #26, #33, #35,]. For example:
 The woman owner of a DBE-certified professional services company stated, “That could beuseful.” [#15]
 A representative of a DBE-certified professional services firm stated, “Getting through like thered tape, the bureaucracies.” [#21]
 A representative of a Native American-owned SBE-certified professional services firm stated,“Streamline I think would make a lot more sense, because I think there’re ways to even mitigatethe risk fear. If you streamline the process and you said, all right, here’s what I need here. Whatwould it cost me? And you’ll say... And you give as much information as you can. RFP usually arepretty good. There’s a few questions that always come out of it, but you kind of have the basisand you say on their end they have an idea of what they think it's going to cost them. And thennobody ever provides that cost. An estimate of cost because if they can get it for half that andthen somebody gets a promotion and a bonus, but if all the people bidding on it, look at it andsay ‘No, that’s we can’t do it for that, and we don't waste any time.’ And then they’ll, look at it andsay, nobody bid on it. Well, the pricing must be off or why don’t you all bid on it even if you don’tmake that price? And if it’s $20,000 higher or whatever, as a general group, then let’s take thatand let’s see who’s got the simplified qualifications and pricing structure, and then let’s do aninterview with them to find out what they really know or what they really don’t. Because I’m notsold that sometimes I think there’s people that can really write well that don’t know whatthey’re doing. They’ll win a contract and then fail it because they don’t know what they’re doingon the contract, but they looked really cool in writing. And so, I think there’s a simpler way to dothis. And for technical people to sit down and talk and understand whether a potential partneror client or customer or whatever it is really understands what they’re doing. I think that’s asimple process. It might take a little bit less time in the reviewing of the written word, a little bitmore time in the interview process, but I mean, you can do that in a half an hour.” [#22]
 The woman owner of a majority-owned construction firm stated, “That would be useful.” [#24]
 The owner of a majority-owned construction firm stated, “Anything you could do to simplify itwould be good. It just seems to be a mysterious process, in a lot of ways. And a lot of times youread this stuff; you're not going to get any of that stuff. There's not even any point in evenbidding on it.” [#26]
 The owner of a majority-owned professional services firm stated, “I think they have a verydifficult RFP process for... and this is fairly true of government in general. It doesn't necessarilyget them the best quality and the process itself is expensive and time consuming. We've workedwith the state before, I just think they need to revamp and simplify their process.” [#33]
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14. Unbundling contracts. Seven business owners and managers shared mixed thoughts onbreaking up large contracts into smaller pieces. Many thought that it could be helpful for small anddisadvantaged businesses, while others noted that it may increase the complexity of projectmanagement for MDT [#15, #16, #28, #30, #8, #PT1, #PT2]. For example:
 The woman owner of a DBE-certified professional services company stated, “Yeah, [that wouldbe helpful].” [#15]
 The Native American owner of a DBE-certified construction company stated, “Number onewould be that they maybe slice off some of the big pie, so that the smaller contractor can affordto bid on them. I've always said that for a long time. They're getting so their projects are so darnbig, and for a smaller person to get the bonding to do it, even though you think you might be ableto do the work, being able to get all the surety to form the work. There was a time Montana usedto bid off some smaller ones, the secondary roads, et cetera. They seem to quit doing that, andthey put them in big packages anymore.” [#16]
 The woman owner of a DBE-certified professional services business stated, “I can't see ithappening. When they need a big environmental study, they might as well go get a bigenvironmental company. We do the stuff when we are a sub to a prime. We do theenvironmental that has to do with a specific project, which is much smaller than a bigenvironmental study.” [#28]
 A representative of a majority-owned professional services firm stated, “Sometimes breaking upinto smaller portions of works can cause more issues and potentially cost more money to theowner at the end of the day. And so, I think it's case by case, but those options should exist thatthe owner could think about those ideas.” [#30]
 The owner of a WBE- and DBE-certified construction company stated, “I tell everybody I couldpossibly tell, rather than doing 10 miles of a highway, could you break up... break them up intosections? And they say, ‘Well, that's not cost effective because we can have one company come inthere and do it all by... do it all.’ Well, yes, but then that big company is trying to get DBEcompanies to fulfill their DBE quota. So, when these big companies like, let's say Knife River.Knife River will call me and say, ‘Do you want to do some of this paving?’ Knife River can pavethat entire project in days. So, they're looking at me now, this little company, to pave this stretchof it so they can fulfill their quota, knowing full well that we're going to slow them down, we'regoing to break their rhythm. So, here's this little company coming in to do their part, almostfeeling foolish, because we know we're under a microscope, because these guys are going, ‘Well,geez, here's this crew of four and we have a crew of 12, and we have to wait for them to do thispart.’ And how cost effective is that? So, when DBE or DOT... or MDT says, ‘You know, it's not costeffective.’ Well, how cost effective it is for a big company to wait for a little company to do a part,just to fulfill this quota?” [#8]
 A representative from a majority-owned professional services firm stated, “I suggested is there away? We even tried to negotiate. We can do this piece of this project because we know we can.For example, we do secondary road bridges for counties all over the state. But when MDT goesto put out a bridge, an RFQ for a bridge, they say, yeah, we need secondary road bridges, but weneed somebody that could do these other large projects on interstates. So, I've talked a little bitto folks about, is there at all a possibility you could break those projects apart? Can there besome kind of a smaller business? I mean, small business definitions from a federal standpoint
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are all those big firms that we still compete with. So that doesn't necessarily work, but can wecome up with a standard for a smaller business that's under a hundred employees? Or aMontana preference, I don't know. Where the majority of your employees live in Montana, sothose would just be some possible solutions that I've thought of.” [#PT1]
 A representative from a focus group consisting of prime contractors stated, “It seemed to bewanting to let bigger contracts, which I will tell you that I'm definitely not against. We have theability to take on larger contracts. And when I told you about those 3 to 400 bridges in EasternMontana, I know a lot of talk is going into, ‘How can we get these done as fast as possible?’ Andso bundling bridges together makes it a hell of a lot more attractive for us and also for out-of-state contractors to come in. You start attracting the [large companies] and whatnot to come uphere and do that work. The problem with that is you start bundling those together, it makes itpretty difficult for the small guy to come tackle those. So, I think inevitably they're going to haveto maintain, that's not the right word. They're going to have to let a few small projects to justallow these small guys to either have the ability to get in and bid some of these.” [#FG2]
 A representative from a respondent at a public meeting stated, “With these MDT jobs, instead ofhaving such huge jobs, multi-million-dollar jobs, it would be cool if they could break it down todifferent phases or make them, like instead of 10 miles of road, a mile. And so that way I couldprobably GC it, you know? So that's, that's where I'm at with it.” [#PT2]
15. Price or evaluation preferences for small businesses. Five business owners and managersthought price or evaluation preferences for small and local businesses are helpful [#10, #15, #25, #3,#6]. For example:
 The Black American woman co-owner of a construction company stated, “You look at Wyoming.Wyoming does a state contractor preference. So, if you get beat by an out-of-state contractor by10%, you're still the low bid, because they know that that keeps that money in the state and thatkeeps it in their economy.” [#10]
 The woman owner of a DBE-certified professional services company stated, “We work with acontractor here in Bozeman and they just come back to us over and over and over because of ourDBE status and they get some sort... It's not required, but I think they get kind of a better... I don'tknow if ranking's the right word. Because they are reaching out and using DBEs. And we'veworked with them for so many years that it just is a good partnership because they know we're aDBE and that helps them too.” [#15]
 The Native American woman owner of a DBE-certified professional services firm stated, “That isanother time that I got projects or jobs or whatever is because I ranked high because I wasNative, woman, disadvantaged, HUBZone. I think there was five, I was a five-point person so tospeak.” [#3]
 The owner of a majority-owned construction company stated, “I don't think so because rightnow you're at the point where you're just trying to find anybody to bid it. Honestly, some ofthese smaller... they're not even that small, but they've got so much work, there's so much workright now that they can only take on so much work, so we're not getting a lot of, even electricalstuff, we asked seven of them, and I think we got two quotes. It was... a lot of it was they're busy,and a lot of it is if it's close to them, they'll do it, but they're not traveling from Kalispell to
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Billings, they don't want to go that far for a job like this. Same with the bridge thing. I think thatwe talked to five bridge guys, and we got quotes from two.” [#6]
16. Small business set-asides. Ten business owners and managers thought small business set-asides are helpful for small and disadvantaged businesses [#1, #10, #23, #25, #26, #27, #29, #3, #30,#PT2]. For example:
 The owner of a majority-owned construction company stated, “I know the State of Montana hasrun into cases where they've accepted bids from the low bidder, which is a new firm and thefirm's gone broke. Sometimes the state and federal government have the best intentions. And Idon't remember the specifics of it, but we bid that MATOC [Multiple area task order contract]project in the park. We were second place bidder, and the low bidder on a $32 million projectwas a guy from California who was a small business. And the biggest job he had done prior tothat was less than $3 million. So Federal Highways had this MATOC, which they pre-qualified allthese contractors, but they had a small business set aside which they put two small businesses inthere. So Federal Highways, this guy bid it, and I'm not sure how he got a bond, but the bondcompany ultimately paid the price. He bid a job so much over his head that he didn't know howto manage it, but ultimately, they broke a small business because of what a program they weretrying to implement. So sometimes when they do these set asides, you can set things aside for asmall business. But if you've got a firm doing $2 million contracts, you might give them a $5 or a$7 million contract, you don't give them a $32 million contract. Of course, they might've been atan up-and-coming company that would have done well, but it's broken by virtue of trying to helpthem. Montana doesn't have the small business [set asides].” [#1]
 The Black American woman co-owner of a construction company stated, “I guess the set asidestuff for government stuff like that in Montana isn't super attractive anyway. And you know, itdoesn't matter if they set aside a big job or something like that for it, if you can't bond that job, itdoesn't do any good. It's just like the set-aside. They always like saying, ‘Oh, this is set aside forsmall businesses.’ What's the qualification for a small business, under 50 million a year orsomething? Right? I mean, if they're 35 million a year, which is ridiculous. That's not a smallcompany. And the thing is, is to keep under that, all those companies, just all they do isincorporate different divisions. So yeah, this division of this company does less than that, so itqualifies, but it's still... It's how they enforce them. It's the same way when I was working inCalifornia. So, all that fire stuff was set aside for double DBEs. So, you had to be a double DBE tobe able to get that. Right? Well, I mean, just figure, when you're talking hundreds of millions ofdollars though, people are going to figure out a way to get that still. They just put a figurehead upthere. People were doing it in the oil field in North Dakota. You had to be a Native-ownedbusiness. So, they would put that part in somebody's name and even though that person had noactual ownership or got any money from the business or anything like that. I think that it's agreat idea, but it's just like any good idea. You can pass any law you want, but if you don't havethe enforcement in how it's set up, then it really doesn't matter. I think that yeah, the other thingthat I think that would do is if you set aside stuff for actual small companies, like people that dounder 10 million a year, maybe, a real small company, that it allows you to get into that and startcompeting at that type of job.” [#10]
 The owner of a WBE- and DBE-certified professional services company stated, “For a lot of DBEs,starting out on your own means, you're not making any money and that is super problematic. Sobasically, you have to have about two years of history to apply on any of these projects. So, I
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think they almost need to make custom built DBE, like an internship. Like when you're in collegeor whatever, and you want to get into an industry, but you have zero experience. Someone willlet you in the door and they'll let you apprentice on a project. You know? So almost build out theDBE project sub grant program, where the state gives you a small grant, like $5,000 and you signup to be a sub on the project and you don't have to bring a big skillset and you don't have to havea big background. It's almost like a workforce training program, but it then gets to counttowards your business history and experience history. And you can put it on your portfolio. Iwould probably have done it for free, but even if there was a $2,000 or $5,000 opportunity tojust be a part of the project, be a sideline member of the project. It's like an internship programfor big kids. That would've really helped. And I think that when you build it like a grant, there'san easier template to follow because we have a lot of grants in place for small businesses, but noone has thought to associate that grant with a project. They're always just like, here's freemoney, good luck building your business. It'd be way better if it was like, here's free moneyallocated to your work on a project. Good luck because now you already have business. Yay, weall want to work for our money.” [#23]
 A representative of a majority-owned professional services company stated, “If there werecertain projects that could be open to newer contractors, just to give them a chance to startworking with MDT and work doing MDT projects. So maybe eventually you could get theexperience with MDT, so you could compete with the other companies on projects in the future,you know? Even if it was kind of a phased approach just to where, ‘Okay, you can do this littleproject. We'll give you a shot to try this little project.’ And you get feedback and then learn fromthat and then get another chance to step up to the next size project. Just some way for smallerfirms to being able to do work with MDT, I guess that's all.” [#27]
 A representative of a majority-owned professional services company stated, “This iscounterproductive for me as I am saying these things because it would bring in morecompetition, which is never spectacular, but I would say, if you're looking to open that up, ismaybe on some projects that are not complex or difficult or not politically concerning, maybeshortlist firms that are lower on the list and give them an opportunity, because there's some jobsthat go out that really aren't that hard and they're shortlisting those six top firms. Well, really,you could maybe have an opportunity for one of those lower firms if they shortlisted those easyjobs a little differently, maybe. So, I think if there was some sort of way to help establish smallbusinesses, maybe it's a set-aside. So, the federal government has a small business set-aside, andwe are, we do qualify for the small business set-aside. So, let's say they have six IDIQ contracts,they might set aside two of those, or they might do a solicitation and they would have a smallbusiness set-aside. Oftentimes, they'll run the small business set-aside. They'll start it out as aquestion. They'll put it out and say, ‘If we put this out, would you be interested?’ and I think theydo that, rightly, because, oftentimes, they don't get people. So, then what's the point of the set-aside if they can't find the people to do it, but we do qualify still as a small business under that,under the federal government guidelines, and that does help us compete. Then, once we get ourfoot in the door, we're great, because then you're working off of your past history. So, I wouldsay that a small business set-aside for maybe term contracts at MDT, because those are smaller.You could handle some of them with a five-person firm or whatever. That would probably bevery helpful, and then maybe just some education on ... which I'm sure is probably out there.”[#29]



FINAL REPORT APPENDIX D, PAGE 203

 The Native American woman owner of a DBE-certified professional services firm stated, “If theycould say, ‘Okay, I have this construction company and there is a set aside here.’ If thosecompanies knew what the set aside meant and how to do the paperwork to get it, then theywould. I would think. But, to say there's a set aside and you look at that and, well, I can do that.But you really don't have the time, the patience, the money, the mental capabilities to put all thattogether to get there.” [#3]
 A representative of a majority-owned professional services firm stated, “I think they can be.”[#30]
 A representative from a respondent at a public meeting stated, “8(a) has been a godsend for usbecause there are times when they will just have us one or two women-owned. That's one thingthat I really wished that they would widen and put more audits for women-owned companies,because there's not that many women on civil construction companies and now that we're notwomen-owned are not self-certified anymore, you actually have to SBA has to certify you.Because I think that's why they didn't want to use women-owned because they were thinking,well, are you truly woman-owned, did you certify yourself correctly? Well, that monkeys offtheir back now because SBA actually does certify you as woman-owned. So, the governmentdoes know it's been done correctly. Cause we're going to graduate out of 8(a) in 2025. And so,we continue to say, hey, you know, can you open more things up to women-owned, becausewhen you start to graduate out, you have to do less and less federal work the year that you're in.The last year you can only do like 10 or 15%. So, and that's a little scary because we've gotten alittle bit dependent upon 8(a). Yeah. And I've heard companies that have graduated out andstruggled.” [#PT2]
17. Mandatory subcontracting minimums and contract goals. Eleven business owners andmanagers shared their thoughts on mandatory subcontracting minimums and contract goals. Manyperceived mandatory subcontracting minimums and contract goals as helpful for small anddisadvantaged businesses, while others noted that industry specific requirements may be necessary[#1, #10, #18, #2, #23, #26, #29, #3, #30, #4, #5]. For example:
 The owner of a majority-owned construction company stated, “We're in business and we bidcontracts to be the low bidder. When somebody puts in front of us a DBE requirement, that'sagainst everything we know. Because if we have to pay that DBE 10% more than this other non-DBE contractor, that means our price of our contract just went up. So, we're really reluctant touse that DBE. Not because they're a DBE, but because they just caused our bid price to go up. So,if MDT, and I remember the last contract that we actually went through, the Good Faith Effortand MDT actually waived, we didn't meet the contract goal. … Anyway, somebody went onvacation and Civil Rights Bureau actually recommended award to the highway commission. Thejob was awarded to us. When she got back, we heard through the grapevine that she wasappalled that our bid wasn't rejected. And what it came down to is we had a DBE price, but theywere like over 15% over our other non-DBE price. And we thought that was too big. So, MDT isgoing to have a good faith effort again, they either need to find a way to pay for the difference orthey need to say they need to say... They need to find the gray area. They need to say if there'sover a 10% discrepancy, or price difference between the non-DBE and the DBE, you don't haveto use the DBE. They put too many gray areas in the program, and they make us the goat.” [#1]
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 The Black American woman co-owner of a construction company stated, “I think that would behelpful, yeah.” [#10]
 The owner of a majority-owned construction firm stated, “Virtually every project, whether it'sMDT, depending on funding, they'll have a goal or a mandated goal. And a goal is just to try to seeif you can get their mandate goal is they want that number hit. So, we actually utilize MDTs, DBEpage for we're currently bidding a public works job where they have a goal. And so, I'll put allthe information in that system, but that then is my good faith effort to reach out to the DBEsaround the state, alerting them of this project. Historically we have never had a response fromthat system. I guess I really don't know. We're asking for the scopes of work to be done by DBEor fence work and landscaping or electrical. And I think those firms that do those kinds of thingsalready have enough work, and they're just not for more.” [#18]
 A representative of a majority-owned professional services firm stated, “I could see even as asmaller firm, it would be difficult because then they would be really handcuffed or forced to goto this certain sub-consultant with that DBE designation. Even though we can do the serviceshere, we'd have to force us to hire somebody else to do the services that we'd normally do in-house.” [#2]
 The owner of a WBE- and DBE-certified professional services company stated, “I do think itwould be worthwhile to consider mandating the DBE participation because as my feedback fromother engineers and architects in the industry, even ones who aren't DBE, is that people treatthat as a throwaway. If it's just a recommendation, they don't take it seriously that they'resupposed to fulfill it. And like that guy who told me to take a hike on the West Yellowstoneproject, I don't think he's worried about proving to anybody that he tried to fulfill the DBErecommendation. And my understanding from other parts of the US is that you were supposedto show that you put it up on like a notice board or did this or did that. And I emailed him, and Itold him I'm DBE and I told him I'm woman-owned small business and I told him I haveapplicable experience and where I could be supportive on the project. So, I put our name in hislap and he didn't use us. And he was rude about it too, on top of that. On top of that, he wasn'tlike, oh, I'm fulfilling my DBE requirement elsewhere. Oh, whatever. It was more just like, nothanks lady. We're good.” [#23]
 A representative of a majority-owned professional services company stated, “Well, we used tohave contract specific goals and it was very difficult. I would say, it almost is worse because wecouldn't find anyone, at least ... So, I guess, for the prime, that makes it very difficult. We did haveproblems with being forced to use ... and we still have this problem on the contracting side,where they are required to use a certain percentage of, I don't know the proper term of it, andwe have a lot of trouble getting them to show up and stuff like that.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “I dohave to say that when it was [mandatory to give a DBE a certain percentage of the contract], thenwe did get some things. But since it's been a ‘We would like you to do this,’ then I don't knowthat I've seen anything after that.” [#3]
 A representative of a majority-owned professional services firm stated, “I think so. I think itencourages finding opportunities to find strong talent that are within the small or DBE firms orcontractors, and also find those opportunities again for kind what you mentioned earlier ofmentor protégés and on job training.” [#30]



FINAL REPORT APPENDIX D, PAGE 205

 A representative of a DBE-certified construction company stated, “It's been a bit of help to usbecause if they have to sub out X percent of the work to a DBE, then that gives us a foothold to beable to be competitive. Where the prime, it can be a bit burdensome if we've got a sub out. Butagain, all for the DBEs and we've pretty much met the DBE requirement before the prime on it”[#4]
 A representative of a majority-owned professional services firm stated, “Idaho has some. Theyjust flat come out so much of the work got to be DBE and we've gone through and tried to findDBEs to partner with and wind up passing on some opportunities that were out there in order tocompete because we couldn't find DBEs to be on the list. I know I just had a project here withCascade County, hopefully that contract will be approved next week. I was trying to use, kind ofmy go to archeologist and he's been too busy.” [#5]
18. Small business subcontracting goals. Four business owners and managers thought smallbusiness subcontracting goals are helpful for small and disadvantaged businesses [#16, #25, #26,#30]. For example:
 The Native American owner of a DBE-certified construction company stated, “It absolutelywould be, yes.” [#16]
 A representative of a majority-owned professional services firm stated, “I think in some casesthat could be [helpful]. A lot of that would boil down to how the risk is managed. Because[whether] it's small business or a large business, as a subcontractor there's different risksinvolved that need to be managed.” [#30]
J. Race- and Gender-based MeasuresBusiness owners and representatives shared their experiences with MDT’s certification, DBEmeasures, and small business programs and provided recommendations for making them moreinclusive. For example:1. MDT and NPIAS airport programs;2. Federal DBE Program; and3. Recommendations and comments about programs for certified firms.
1. Experience with MDT’s and NPIAS airports’ programs. Seventeen business owners andrepresentatives shared their experiences with MDT’s and NPIAS airports’ programs [#1, #14, #15,#16, #2, #23, #28, #29, #3, #31, #4, #6, #8, #AV, #FG1, #FG2, #WT1] For example:
 The owner of a majority-owned construction company stated, “I know one thing Montanaspecifically doesn't let us do is even advance a DBE money. And I'm not sure what I'm saying, butI think in some respects, Montana throws a few roadblocks in front of DBEs that don'tnecessarily have to be there but it's a hard competitive market to get into for a new business. Forinstance, I remember years ago we had a DBE that was just a little short of money to makepayroll or something. And we advanced them money on it, and we are all that simply the onethat got scolded by MDT because we advanced them enough money to cover their payroll. So,from MDT's position, it's a very hands-off approach to DBEs. They got to do their own financing.They have to buy their own equipment. They have to stand on their own, whereas Federal
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Highways used to have programs that actually set up mentoring programs between contractorsand DBEs and you actually worked with them on specific projects and worked with them. MDTlikes to think they're helping them because they're giving them access to resources, which ispeople work and stuff like that, but that's not the access to resources they need, they needcapital, they need management help, they need things to help them succeed. But ultimately, theprocess is designed to be cumbersome. If you look at the State of Montana's website for DBEs,you might find they have 150 DBEs listed. And in reality, there's probably less than 20 people ofall those 150, that actually bid our type of work. Right, and they always come back to, there's150 or 200 people on there, we've got all these opportunities. It's like, no, there's a couple dozenor three dozen of them that bid the kind of work in the state, and we don't have that many todraw from. But the State of Montana, since they're not getting this, they're into numbers, it looksgood if they got 150 people on their list. In reality, their goal is to reproduce one decent DBEsubcontractor here, somebody that actually makes it because if I look over the last 30 years, canyou name five DBEs that have made it? And that brings up another question, at what point doyou graduate from the program? How do they monitor that? I know a company that's been inthere about 20 years. It'd be nice to have a list of 25 people that were actually willing to go towork. So, we don't have to contact 160 numbers, and really concentrate on the ones that aregoing to work, not the ones that are just on the list. 30 years ago, [the] Civil Rights Bureau maybehad three people in it. I would say because it's not being given to them, that they're less effectivetoday than they were with three people, and they probably got, I don't know how many peopleare in there, over 10? I also think they need to a non-activity clause where, if you're not activelyworking in the State of Montana or can't show that you're trying to get work, like biddingprojects or putting quotes out to contractors, that you get dropped from list after two or threeyears. I think that they're more reactive than proactive in their program. We usually get theresults and then it's, ‘Oh, my god, we're in trouble.’ Six months before the end of the year, andthey're worried if they're going to make the goal not.” [#1]
 The owner of a majority-owned professional services company stated, “Usually, the FederalHighway contracts and the FAA work almost always have some kind of DBE incentive orrequirements in them. And so, the contractors will look for those types of businesses to helpmake up that quota or requirement. I'm not sure what the word would be, but thoserequirements. I think there are some parts of our industry that have even evolved into that. Ifind that a lot of our traffic control companies are DBEs. And I know that there is a desire and anattempt to hire people who meet that classification, even by the general contractors. They'll tryto find minorities or disadvantaged, whether they're disabled or whatever, folks to meet thatrequirement. They actively try to hire people. And I get asked that question if I meet the DBEcategory. We're generally such a small percentage of a contract that if we don't meet it there,there's not a whole lot of other companies that they could go talk to. So, we haven't lost anywork because we weren't. But I know that they do seek and hope to obtain participation bythose businesses.” [#14]
 The woman owner of a DBE-certified professional services company stated, “The only thingwe've done is through the DBE program, they will reimburse certain amount of money thatcovers some of that training. Some of the contractors in their contract language say that as theproject proceeds through and we are supposed to be paid as they get paid through a federalagency or entity or whoever, they're supposed to pay us for our work. And some of thecontractors had clauses in there that say they withhold 5% until the end of the project. And then
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at the very end of the project, they will pay us that last 5%. And the DBE organization hasworked with us as a DBE and said they're not allowed to withhold that 5% until the end. And so,we just work with them and say, ‘Hey, I don't think you're supposed to be withholding.’ And thenthey'll change their contract language. … Well, they provide us support, training. There's a lot oftraining opportunities. There are some reimbursements for some of our training that we do.They send us emails about projects that are out for bid so that we don't have to always belooking as much as we would normally because they're sending them to us. Just knowing someof the contractors we work with and the stress... Not the stress, but the importance that's beenput on trying to hire DBEs as much as possible has helped, I think, with getting some of thesubcontract work that we've had. The last few I've taken are some marketing ones, somecompanies that can help with websites and how to market your companies. There's been... I'mjust trying to think of some other ones. Some trainings on financials and accounting andbookkeeping. We tried to get them to do a training on AutoCAD but that never reallymaterialized too much because MDT didn't use it at the time.” [#15]
 The Native American owner of a DBE-certified construction company stated, “We haven't, but,well, I'm sending somebody here shortly to learn how it's done. I went through a lot of their lotof their training programs... Oh, definitely, yes [they're helpful].” [#16]
 A representative of a majority-owned professional services firm stated, “I know some otherstates have a much more stringent requirements for DBEs, for percentages and such. justrecently, MDT has implemented their public involvement contracts. And a lot of times, whatthey'll do is they'll actually use a term contract assignment with a public involvement firm that'sthen assigned to say a project that a consultant would have like us. And so, we, I guess, are kindof forced into working alongside that PI firm or with that PI firm. And it's just sort of a way thatyou could, I guess, introduce DBE companies or new companies to working with, you know, thefirms that do the majority of the work already with [them]. So that the experience building, andthe relationship building is, again, sort of forced, but, but it obviously would help working, youknow, for those smaller companies, DBEs.” [#2]
 The owner of a WBE- and DBE-certified professional services company stated, “San Franciscohas a required for Disadvantaged Business Enterprise and actually minority-owned business. So,I didn't know about DBE, but I went into government contracting thinking, oh, when you're aminority business, this is a really great access point to larger projects because there's a diversityrequirement, because there had been on SFO. And I didn't realize that Montana, it's not arequirement, it's a recommendation. And then once I was like, oh, well, I can understand thatthey have to try. And then I was oh, it's a completely recommendation in print, not in spirit.”[#23]
 The woman owner of a DBE-certified professional services business stated, “Networkingopportunities, training when we were early on, they helped us pay to get our website up. We'reboth chains for continuing education and there's been funds available for that. It's just lovely. wejust are looking at changing our organization and because my business partner wants to retire,and my first thought when it was like, ‘Oh, we might have to go from an LLP to a soleproprietorship,’ my first thought was, ‘Oh, we might call the DBE people and see if they can giveus some hints and help.’” [#28]
 A representative of a majority-owned professional services company stated, “Their programs, Ithink, are good, but they need to be functional, and I know some of them where you have to hire
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a certain amount of people from, say, the reservation and you can't get them, or they don't showup, is always a problem.” [#29]
 The Native American woman owner of a DBE-certified professional services firm stated, “I haveto say the DBE has really done a lot just in trying to... I don't know how to say it but try to getpeople like me to understand or to go to things and figure it out. But there may be a disconnect, alittle disconnect between MDT and DBE. And I don't know what the disconnect is. I have to saythe DBE program is an excellent program. I mean, but I think there needs to be some fine tuningas to what the DBE people or the small businesses that they are assisting, what they really need.And I know that as a DBE, they ask and ask, and they ask. And the small companies have a hardtime answering, so there is the only disconnect I see with DBE and small companies is to whatare the questions that you need to ask that person so that person can tell you what they need. Imean, everybody is talking but nobody is talking on the same... the communication part is notconnected. Because I find I am one of the worst is, ‘What do you want?’ I don't know what I want.I don't know what I need. It's almost like if there was a department in the DBE that their jobwould be to go in when these projects come up in an area or whatever. Then they say, ‘Okay, inmy DBE...’” [#3]
 The owner of a WBE- and DBE-certified professional services company stated, “We are certifiedas DBE/ACDBE, and we've been also certified and welcome to perform on the highway relatedprojects, aviation, and transportation. So, this is very different for us now. We really want to getthose contracts and be more visible through the goal-setting activities through the engineeringfirms and architectural firms on every project and we just don't know how we can become morevisible. I remember being at the DBE meeting one of them because we tried to attend as many aspossible, and at that time, the program was building its database of suppliers in Montana and Iasked, where is our industry? So, our industry didn't even have a space within the database ofsuppliers. So, we were fortunately added on to the database, which I'm so grateful. So, we haveactually temporary staffing agency or recruiting agencies within the DBE vendor list, but now Iunderstand there are some other things that we need to be understanding better, like the raceneutral versus the race and gender conscious goal. I know we can contact the vendors who getawarded DBE contracts on transportation, aviation, and highway projects, but also why couldn'twe be part of this solution and be more visible through including our NAICS codes within theDBE goals? Especially when it says based on the disparity study from 2019 found that minority-and women-owned firms are being underutilized in our state and that's really close to my heart.We've been working with one of the engineering firms that is really interested in all of this, andit seems like he recognizes that as a great idea and actually almost suggested this to say, ‘Howcome your code is not included in our calculations?’ That would be actually something valuableto our organization to meet these goals by including your NAICS codes, but it doesn't exist.Nobody really knows about them.” [#31]
 A representative of a DBE-certified construction company stated, “I have a pretty goodrelationship with several of the people over at MDT, just because I've gone to the DBE summits,and I've worked with their labor people on different issues. And so, we've got a pretty goodrelationship with MDT and can. Even six years ago when I started and I went to my firstconference, the MDT people were really easy to work with and real easy to deal with, and morethan willing to be helpful. You know, ‘Here's my card. If you have any questions, let me know. Ican walk you through this.’” [#4]
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 The owner of a majority-owned construction company stated, “One of the main DBE people inthe state right now is our competitor, but they've been in business for 40 years. They're still adisadvantaged business. They're no more disadvantaged than we are. They've been in business,and they do as much business as us, and they're every bit as competitive as us, but they're still aDBE contractor. The same with... Looking at this data, seven firms in Montana account for 79% ofthe total dollars of DBE spent in Montana. I think they're probably the biggest of that bunch.”[#6]
 The owner of a WBE- and DBE-certified construction company stated, “Being DBE certified isgood because once a year they reimburse you $2,500 if... for bonding or whatever, whatever,training. What a nice perk. And then when things come up, like if they know that there's going tobe this gathering, they'll let you know. So, it is a good resource, but if I could literally do work asa DBE, it'd be better. It will not keep my doors open if I was relying only on DBE.” [#8]
 A representative from a Native American woman-owned construction company stated, “My onlyother thought is they need to enforce DBE program. All states have one, but Montana does notenforce it. So why have one if it is not enforced. Recently the last couple of years they tried towork with people. We have a labor and supply shortage. Right now, I have two paver machinesone has been waiting for a part for a month. I cannot get the part in. It is the main equipment forpaving.” [#AV206]
 A representative of a DBE- and MBE-certified professional services company stated, “One of thethings that we noticed and one of the big RFPs that came out was that there was no goal set.When I reached out, I was told that the goal is set differently in Montana than it is in say,Washington, which I'm more familiar with. It's more of an overall goal based on workthroughout the whole state, as opposed to each individual RFP or whatever is coming out, eventhose with federal funding. We were a little taken back by that.” [#FG1]
 A representative from a focus group consisting of prime contractors stated, “I see the DBE still achallenge in the state Montana, just for the simple fact of there is, like I said, an extensive list, butif you actually went down the list and you start looking at what people specifically do, not a lot ofit pertains to what we need. And I don't know if that's taken into account. I have no idea. Ihaven't been highly involved with that from MDT standpoint, I've never sat in meetings oranything like that when they've had these discussions on what their DBE goals are and whatnot,I don't know how any of that's achieved. And so, there's a lot of engineering firms in there, whichdoesn't do us any good. I mean, obviously we're in, for the most part, when we're bidding thoseprojects, it's engineered, it's done. We're going out there just to build it. There are some otherthings too, a lot of consulting firms and whatnot, just stuff we do not need in order to build ourproject. And so yeah, it's going to be a challenge and there's going to have to be some companiesthat are going to have to either switch potentially to a DBE firm or new companies will have tohopefully fill those voids that are there to allow them to continue meeting goals. Especially asyou see all these price increases, you think about if there's 30% increase on materials, but youhave a traffic control company coming in with their normal bid. Of course, yes, signs and stuffmight be a little more expensive, but you're not going to see a huge, probably 30% increase ontheir price. Eventually materials are going to start pushing that overall percentage down, right?Cost 30% more to do the work and you're getting the same amount DBEs participating, thataren't buying big materials, that numbers got to get smaller, I would think. And I think you'regoing to see it nationally. It's going to be the nature of the piece; I think is as these prices
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continue to skyrocket. I mean, right now a sheet of plywood, right now I think we're paying $58a sheet and maybe five years ago that was $20 cheaper. It's crazy.” [#FG2]
 The owner of an MBE- and DBE-certified goods and services company stated, “I've been on threeof the airport DBE goal settings of the upcoming years. The information that I've gained fromthese meetings is that they haven't had a lot of participation from DBE. One of the airportsreported that the DBE were too busy, or they didn't have time to build these projects. That mayhave been a response from a contractor.” [#WT1]
2. Experience with federal DBE program. Eight business owners and representatives sharedtheir experiences with the federal DBE program [#15, #16, #30, #3, #4, #8, #FG1, #PT]. For example:
 The woman owner of a DBE-certified professional services company stated, “It's a lot ofpaperwork. They have that same registration and all that, but it was a lot of the similardocumentation you needed for the state DBE program. And the DBE program through the statehelped us walk through it on the computer. But federal contracting is a monster, for sure.” [#15]
 The Native American owner of a DBE-certified construction company stated, “We're certified towork with like federal highway stuff, but we haven't gone through any of their programming.Pretty much, it's just been the Montana Department of Transportation and DBE programs… thatthey put out for us.” [#16]
 A representative of a majority-owned professional services firm stated, “I think it's been a goodfocus on DBEs and trying to find ways to encourage and increase the use of DBE small business.”[#30]
 The Native American woman owner of a DBE-certified professional services firm stated, “Here'swhat I found. It was overwhelming for me to go to a workshop, and first of all, I had to take timeoff to go to the workshop. DBE was great about paying for it, but my downtime on going toworkshops was more than I have, than I could afford to give. I would go, learn all this great stuff,get back to work, and dive right back into what I had to do just to keep alive. I didn't have thetime, or maybe I didn't feel like I had the knowledge. But it was more time consuming, that Ididn't have time to go back to work and work on all that. I had to work. … But I have to say thatthe DBE, they try really hard to get you all of that information. But I have to go back to the samething. I didn't have time to work and learn that at the same time. It almost would be, they have tocome to you.” [#3]
 A representative of a DBE-certified construction company stated, “Not currently. Like I said, wayback in the day, we were 8(a), which was a federal program, but that had a time frame. Myunderstanding is had a timeframe to it. And after so many years you graduated out of it.” [#4]
 The owner of a WBE- and DBE-certified construction company stated, “Now with 8(a), and weare in 8(a), 8(a) is an exceptional beast. We have been fortunate since we've been in 8(a)because we do have some contracts with federal agencies. But I have heard that companies thathave graduated out of 8(a) almost fold, because they get kind of used to that. And we're going tograduate out in 2025 and so we're trying to hit the ground running when we graduate out. Andthat's where we're finding a little bit of our difficulty, because she bids so much for federal jobsand she's not going to turn them down hoping to bid on a city or county job and then not get thatone but then pass this federal job up, so it's kind of a double edge sword.” [#8]
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 A representative of a DBE- and MBE-certified professional services company stated, “I will tellyou that in Washington, we have a really good reputation. We do, we have a really goodreputation, and we can do very complex bridges and load ratings, and anything related tobridges. We have a couple of PhDs. I mean, we've got some really great bridge people. We dohave a reputation and we probably offer things that some of the even smaller than us DBE firmsdon't. And I would say in Washington, when they're looking to fulfill a goal, we're probably oneof the top firms they come to because of our expertise. And so, in that regard, we've seen achange in how we market. … We actually did a decent size on a design build, and we designed anunderground station. He spent two years of his life on this project. We only got that because wewere a DBE, but it was a great experience for him. I mean, the wealth of knowledge that he gotand the experience he got was worth so much.” [#FG1]
 A representative from a respondent at a public meeting stated, “And to tell you the truth, thefederal government truly, I feel values a contractor's opinion and you go there, and you work asa team. And I feel that, and it's been really rewarding. They've taught us terms like scopecreeping, our first COR basically said, don't let them scope creep on you. And so, it's like, whenI've said I wanted to kind of a mentor/protégé relationship, I kind of feel like the federalgovernment is a bit of a mentor because they'll tell you like about scope creeping, who wouldhave known and so they've been good to us.” [#PT2]
3. Recommendations and comments about programs for certified firms. Intervieweesprovided other suggestions to MDT and NPIAS airports about how to improve their certificationprocess and programs for certified firms [#1, #10, #12, #15, #16, #2, #21, #23, #30, #33, #3, #36,#4, #5, #6, #8, #AV, #FG1, #PT1, #WT2]. For example:
 The owner of a majority-owned construction company stated, “Well, the Civil Rights Bureau had,for a couple of years, they had meetings at different places in the state. And I was on a couple oftheir panels and there is 10, 15 people out there that want to be in the business and they'reasking questions. And that might be a really good starting point, but the state hasn't done that inyears and years and years. But nobody sitting in the audience that day listening to me for anhour … can pick up [on all the] small points. If they pick up one or two, maybe that's good, butMDT needs to concentrate on people that they... And they can't do it. So, it's maybe an impossibletask is to say they need to actually concentrate on people that want to be in the industry and areactive in the industry. It needs to be some sort of mentoring program. I think if you look at ascorecard for MDT, I would say they're lucky if they have an F. And they might have a differentidea in their mind what grade they have, but there's been almost... I will do it for the sake of thisprogram. I'll go through the computer. I'll do a printout of every sub we've used in the last three,four years. I'll identify which ones are new and which ones have been here forever. And thereare very few people that start down the DBE path that actually make it. So that tells you at somepoint, the path that they're using, isn't working.” [#1]
 The Black American woman co-owner of a construction company stated, “That whole, what asmall business is, because they always go by that federal requirement. I'm not sure, but I want tosay it's like 35 million a year or something. I think, so if you're doing 35 million, figure you'rejust running bare bones, so you're doing 10%, that's still, I think once you're a multimillionaireevery yeah, making that much every year, you're a little past what most Americans wouldconsider a ‘small business.’ You know?” [#10]
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 The owner of a majority-owned construction company stated, “The mine safety industry is socomplicated. State has a training, and we went to one last year in Missoula. It was so complexand not pertaining to our business that I didn't even finish the course. It was a three-day course,and I went a day and a half, and nothing came to what we were doing whatsoever. We wererequired to have the training, but if we're dealing with 50-ton coal truck and 200 employees andstuff like that. So, it was actually worthless information. I mean, we all want to be safe, and wewant to keep our employees safe, but you know, we need training in what we're doing, not whatthe coal mine is doing. … Smaller, more refined itemized topics. So even like in eMACS, I open anup window and if I go find the book that was given from the man that I took the course with, orget him on the phone, I might be able to walk through it and figure out, okay yeah, this is how Imake it through X, Y, Z, only reach out to me for this area or these kinds of opportunities andstuff like that.” [#12]
 The woman owner of a DBE-certified professional services company stated, “I think the DBEprogram has been helpful for us, for sure. I would like to see them implement it through thedesign side as much as they do the construction side as far as some recommendations andrequirements, but they've been very helpful for us.” [#15]
 The Native American owner of a DBE-certified construction company stated, “Training programsto a new subcontractor starting out on just sort of good business practices especially if you don'thave any experience, they can help you with that it'd just be a little bit nicer if they could gettheir percentage of the work of a project a little bit higher. They have so many programs outthere available to you, as far as training and education, and even have classes for bonding, andhow to get financing, et cetera. And then, just how to run a business from the accounting end ofit, right. The thing they lack, I think maybe is the physical, actually out there and turning the dirtover, and that kind of training.” [#16]
 A representative of a majority-owned professional services firm stated, “The only thing I canthink of is the networking [support] who to network with and some different opportunities,because say like the MDT knows that they know what each of the larger sites, say, larger firmscan do in-house and stuff and what they would typically sub-consult out. So, probably helpingnetwork and, you know, ‘Here's a couple of different firms to talk to,’ or I don't know if they wantto be that specific, but maybe just, ‘Here's the list of pre-qualified ones and, you know, maybestart networking with the top people here, because those are the ones that are being selectedmore.’” [#2]
 A representative of a DBE-certified professional services firm stated, “I think the biggest thing ishaving resources. Like when you call a 900 number, they're available, so just having supportwhether if you're trying to register, if you're trying to do bookkeeping or whatever, so justmaking sure that resources that people need are available.” [#21]
 The owner of a WBE- and DBE-certified professional services company stated, “The biggestbarrier to me applying for more government contracting stuff is that I don't have the resourcesto commit to filling all that stuff out. So, if PTAC were to expand to say like people who can helpyou get your application started, for example, they know all my information, they have mycapability statement. Maybe they can make 10, 20 pages for me that start to input myinformation into that and then they give it back to me to finish. You know what I mean? If theycan literally make an assistant to help you fill out your proposal and then you can come and fix itthe way you want or align it differently or change the fonts or whatever you want to do
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stylistically, that they can help you get all of your stuff on the page… If PTAC had like a fair oreven proactively stop in small shops or reached out to local businesses, like a lot of people areregistered at the Chamber of Commerce and they might not even be aware that they qualify as aDBE. But if you emailed everyone in Chamber of Commerce or Chamber of Commerce holdsevents. So, if you hold events with a local Chamber of Commerce, and you say PTACrepresentatives will be at the Chamber of Commerce for these three days. And email ahead tobook your slot, choose one thing that you want to prepare a proposal for, and they will help youget it done. You know, because then I, as a business owner, know that I'm going to spend threehours and I'm going to propose on this project in that time. Then I know what to expect in termsof syncing my resources. And I know that there's someone who's going to help me get it done.And having something like that, where reach out to the larger business community and helppeople self-identify would be really great.” [#23]
 The owner of a WBE- and DBE-certified professional services company stated, “I do know that inMontana it's ethnicity lined DBE. I'm not so sure about that one. Like I said, I feel like if I showedup with a white male partner, then it might make things a little bit easier. But I mean, I'mHispanic. So, I do think there's a difference between a Hispanic woman and a white womanwalking into a room, even if they have the exact same financial statements. And I think,especially in Montana of where we have such a significant Native American population, sayingthat those women have the same access to opportunities as some rancher's wife is ridiculous. So,I think including ethnicity in the DBE is important. It's valuable to our state too.” [#23]
 The owner of a majority-owned construction company stated, “We had applied to try to be adisadvantaged business. I own 25%, they own 75%, or she did. But we were denied because shehad another job, and my wife had another job. All four of us had another job. I think the barriersof getting these new DBEs is kind of tough because some of the rules to be a DBE, it's got to beyour main focus, which I think it is, but people also need to make a living. One of the main DBEpeople in the state right now is our competitor, but they've been in business for 40 years.They're still a disadvantaged business. They're no more disadvantaged than we are. They'vebeen in business, and they do as much business as us, and they're every bit as competitive as us,but they're still a DBE contractor. The same with... Looking at this data, seven firms in Montanaaccount for 79% of the total dollars of DBE spent in Montana. I think they're probably thebiggest of that bunch.” [#6]
 A representative from a respondent at a public meeting stated, “I have a problem with smallbusiness too, because within most of my NAICs code, small business is $13 million. You knowand so it would almost be better if they could change the rules to small business being number ofemployees. Because when we look at a job that says small business, to tell you the truth, we willsometimes bypass it just because we'll still be competing with Knife River and Riverside, thosecompanies that are huge because they're still considered small business. So that's a thought,instead of going by sales for small business, go by number of employees. And then I think you'dget a true picture of a small business.” [#PT2]
 A representative of a majority-owned professional services firm stated, “I think what the statecontinues to do is good. They continue to find opportunities for awareness of the businesses andnetworking opportunities for those businesses within the industry.” [#30]
 The owner of a majority-owned professional services firm stated, “The other thing that they cando is matchmaking.” [#33]
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 The Native American woman owner of a DBE-certified professional services firm stated, “If theyreally want to help new DBEs, there needs to be a little bit more follow through on, I'm trying tothink. Your new ones, they really want to learn, and so they take the time to try and go and learn.But they soon find out that they're spending a lot of time learning something, that they can'tmake the total application when they get back home. Because then they dive right back into theirwork, that they don't have time to. I can't explain what it's like. It's like you really want to know,and you really want to do this, but you get back into your own world, and you're like, ‘I don'thave time. I need to live. I need to keep myself alive.’” [#3]
 A representative of a Native American-owned construction firm stated, “I would just say moreavailable training, I guess. In our field, in the trade industry, I mean, there's training out there,but some people can't afford it, whatever it may be. But I think if there's more of, I don't evenknow how you'd put it, just an availability, I guess, to people who don't have the opportunity.”[#36]
 A representative of a DBE-certified construction company stated, “They changed the policy, andthis isn't DBE, this is MDT, with regards to oil and the oil tickets on chipping or scrub seal jobsand oil needing to be approved before payment. And that's cost us to incur late fees on material,suppliers, bills, and stuff, because now we're having to wait considerably longer to get paid onthose types of jobs because we had to wait for the oil to be approved. And so, that is somethingthat is frustrating and to us and to our suppliers, because we pay our suppliers when we getpaid. If we're not getting paid, we're not getting money to our suppliers and our suppliers arehaving to wait and we're getting charged interest on unpaid balances and things of that nature.”[#4]
 A representative of a majority-owned professional services firm stated, “I guess listed as a DBEand market that a little bit. Let other firms know that you are a DBE because in some of thoseprograms that I mentioned where its mandatory, you got to have a DBE firm like in Idaho ifyou're not on the list, you can't use them. I don't know if Montana has anything like that. I'm notaware that they have a mandatory. You have to have a mandatory certified DBE on your team. Idon't if MDT keeps a list in the consulting world DBE firms that are out there. Maybe having thatlist when some of this work comes up some other firms use them.” [#5]
 The owner of a majority-owned construction company stated, “I'd like to really make surethey're ready, willing, and able, DBEs that are available, are really ready, willing, and able. It is, Ithink it's kind of skewing what should be required. If you're looking at MDTs subcontractorinformation, we got some of this. We look, we pay attention to it, but of 788 bids, 148 were fromDBE firms. I think that's almost 20%. 92 of the 148 were a large DBE firm, which is like 62%. Ithink there's participation, but I think it's from the same companies all the time. I think the mostrecent MDT thing indicates there's 112 certified highway related DBE firms. There're just notthat many available that are willing to quote any work at all. I think it skews the percentage, thegoals we're trying to meet. I think Montana would be better of trying to help some new DBEs,and new people in the state that would actually quote some of this work, other than have 112that are supposedly ready, willing, and able, and five are from Alabama. You know good and wellthere's no way they're coming to do any work in Montana. They should try to build the DBEfirms in Montana, maybe have some kind of program that helps some people even start somenew DBE firms or help them achieve DBE status. I think there's, like I said before, there's somethat, I think there's some that could qualify, but when you have two jobs and this, even like to
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start out sometimes, it's only a part time thing, your new company is a part time thing gettinggoing, because it's hard to drop everything and start a new company. I'm not sure it's designedto, if you put project goals on these things, and you're giving it to these guys that have been inbusiness for 40 years, I don't think that program was designed for that, especially one that'sjust... they're making... Because a lot of times when it comes to those big projects like that, theyhave a 5% goal, the only way you're getting that 5% goal is the guy that's bidding $6 or $700,000contract, even though the competitor is $200,000, they know they get the 6%, you could be 6,and it's just... It's a waste of money, and you're really not helping anybody.” [#6]
 The owner of a WBE- and DBE-certified construction company stated, “In our NAICs code, smallbusiness is 30 million and less. I'm still competing with the [large local construction companies],and these guys can do multimillion dollar projects, but then yet they'll still bid on a $40,000project. They're using the bigger cities size standard because big cities naturally are alwaysmore expensive. They're using the east coast and so the west coast, and they're saying, well, thisis a standard small business on these. Let's apply it to the Midwest that nobody lives there. So,they need to have different areas need to be different size standards. I mean, to me a smallbusiness is 2 million and less. We'll be woman-owned forever. So, I've asked federal agencies,can you put that out as a woman-owned, instead of 8(a), because I want to... we're going tograduate out of 8(a), I want to... I mean because I can bid as woman-owned all the time. And theydon’t because it's too hard for them. I guess with 8(a), because you know it's a very long... it tookme three years to get into 8(a) and the process is phenomenal. But they will not put jobs out tobid as women-owned only, because it's too hard for them to do that. The best thing with DBEwould be, they could actually have 100% DBE company do a job if they would make it smaller.Because then, I could general... I could GC it, and they would have 100% DBE. You rememberwhen I told you about that guy, that came from South Dakota and messed up everything andthen the girl from New York. And then you talked about how these companies could vet andhave people in their wheelhouse that they can call up on? They need to vet better. They do. Theyneed to make sure that these people are qualified to come and truly help a company. A companythat's just starting up. They need those entry level people, perhaps. But then they need thosepeople that are so very experienced that when they come and they leave, I feel not like my headis spinning, but it's like, ‘Wow, look what we did today.’ It's got to be a finished project. Don't justtell me what to do and then leave. be well versed on what you're telling me.” [#8]
 A representative from a majority-owned professional services company stated, “We are aservice-disabled veteran owned. I don't think MDT has a program for that. We would like it ifthey had something like that. We have tried submitting a few. It is tough to break into, especiallyon the environmental side. So cheap not worth it.” [#AV252]
 A representative from a majority-owned construction company stated, “More work out therethan contractors can handle we get looked over because we are a service-connected disabledveterans with the veteran’s admin but not a minority.” [#AV275]
 A representative from a majority-owned construction company stated, “They should help smallcontractors--they have not done that so far--giving us some of the business would be great--Ihave tried this before and they never pick me.” [#AV368]
 A representative from a majority-owned construction company stated, “We're a disabledveteran-owned company and we'd like to take advantage of opportunities available throughSAM and SBA. But the paperwork and getting the assistance you need to go through.” [#AV51]
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 A representative of a DBE- and MBE-certified professional services company stated, “I mean,support your local business as opposed to your corporate business, because small business andlocal business needs to survive. And those people live in the town, they spend the money here.They support the local government with their taxes. I mean, I just feel like they need toacknowledge that piece of it. I don't know, maybe Montana really uses a lot of Montana-based,but I do know they use HDR, and they do have an office in Montana, but they're a hugemultimillion, billion dollar firm that's in every country of the world. I don't know. I just feel likebringing it home to people that are here. I don't know. In Washington, there's a lot of diversity.There's a lot of minorities. I don't see that so much in Montana. I mean, I don't know whether it'smaybe more indigenous people here that have businesses. I feel like you can't push agovernment to mandate a percentage if they don't have the pool to pull from. I mean, how fair isthat? I mean, is there are enough DBE firms to even do the work that they would mandate? Ihave no idea.” [#FG1]
 A representative from a majority-owned professional services firm stated, “I mean, smallbusiness definitions from a federal standpoint are all those big firms that we still compete with.So that doesn't necessarily work, but can we come up with a standard for a smaller businessthat's under a hundred employees? Or a Montana preference, I don't know. Where the majorityof your employees live in Montana, so those would just be some possible solutions that I'vethought of.” [#PT1]
 The owner of a WBE- and DBE-certified professional services company stated, “A) Overall DBEgoals are based on Race Neutral (RN) participation (at 100% level), not on Race and GenderConscious (RC) participation (RC goal are set at 0%). The MDT Disparity Study from Oct. 2009and Sept 2014 found that the minority- and women-owned firms were being underutilizedbased on their availability. Additionally, the study noted both quantitative and qualitativeinformation suggesting that there is not a level playing field for minority- and women-ownedbusinesses in Montana transportation contracting industry. As a 100% woman-owned,DBE/ACDBE certified small business owner, I'd like to make the effort and take steps toencourage utilization, inclusion and creating opportunities for DBE certified women-ownedsuppliers in Montana for DBE goal project participation. B) none of our industry NAICS codes forproviding skilled labor, workforce placement, contingent labor, personnel, temporary employeeplacement, recruiting services, and other, are included in the DBE project goal calculations,making our DBE /ACDBE certified small Montana woman-owned, MT based, and operatedbusiness invisible for the purpose of the overall DBE goal calculations and setting; furthermore,it makes our small business irrelevant within supplier data base. C) staffing and employeeplacement codes are not broken down into specific codes other than NAICS code that asmentioned above, is not used by engineering and general contractor firms in overall DBE goalsetting calculations. D) we are not certain if MDT would be able to provide guidance onincreasing visibility and inclusion of the type of services our firm offers with regard to RC andRN goals.” [#WT2]
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K. Other Insights and RecommendationsInterviewees shared other insights or recommendations [#10, #11, #18, #21, #27, #3, #31, #32, #33,#4, #5, #8, #9, #WT2]. For example:
 The Black American woman co-owner of a construction company stated, “I think that there's aton of things that they could easily change and would make it a much more competitive fieldwith MDT. I just don't have a lot of faith in them to actually do it.” [#10]
 The owner of a majority-owned professional services company stated, “It's going to soundweird, but I'll say it anyway, that when the state has these meetings, that the state... And they'regoing to meet with these different subs or whatever... That the state itself has a diversity ofpeople at that meeting. Not just old white guys. Because it could be wildlife, plant ecologist,whatever, but a biologist. It seems like in those organizations themselves because I used to knowthe guy who we had to talk to all the time at MDT and he himself felt that in the decision-makingprocess, within that organization, he was at the same level as the janitor. Now this is comingfrom an employee of MDT and had been there for many, many, many years and retired fromthere. So, it was not like somebody was there for a year or two. So, he did his entire career there.And he told me that he felt at times, part of the problem he has is that his decision, he's not partof the process and the engineers make all the decisions, even knowing those things that theyknow this much about, zero. And they do it. And they ask him. And so, he said it was frustratingto him. I can say this because he is no longer there, but it was frustrating to him that he wasnever part of the process. And he thought the janitor had more pull with the engineers than hedid.” [#11]
 The owner of a majority-owned construction firm stated, “Yeah. I mean if they want to provideassistance, startups, QuickBooks training would be. Now, like the local business developmentbureau, which here is Bear Paw Development, but they have Yellowstone and Billings. And Imean, there's one in every major city. Generally, they do some training, and I don't know if that'sfederally funded or what kind of funding they do. I think MDT needs to do a better job ofreviewing how they treat contractors and what the ramifications of those treatments of thosecontractors are. Ultimately, those ramifications are higher project costs. Because if I know thatMDT is a son of a [expletive] to work for, they're going to pay more for me to work for them. So, Ithink they need to look at more at their culture of how they treat contractors because, in myopinion, it's not that good. They probably should have a couple of people that specialize inwalking subs through policies and procedures through MDT that make it a little easier to workthrough the technicalities of these contracts.” [#18]
 A representative of a DBE-certified professional services firm stated, “Things need to changeeverywhere, but especially in Montana, I just think that it's not an equal or level playing field forwomen, for minority-owned businesses. And it's always been that way. I think that opportunitiesand funding streams need to change, so that it can be more equal and equitable.” [#21]
 A representative of a majority-owned professional services company stated, “Yeah, I guess just ifthere's anything that could be done to give new companies or smaller companies an opportunityto work with MDT, even though it's just hard to break that barrier of not having worked withMDT before and showing experience. If there was any way that... I think that's the biggest thingfor us, is just how do we even start getting to work with MDT because we have that as one of our
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goals to work with MDT but it's really hard to compete against all those companies or thoseseveral companies that work with MDT all the time.” [#27]
 The Native American woman owner of a DBE-certified professional services firm stated, “I justthink that to me it really is MDT and the primes. They have to figure out what is a fair thing.Because just saying primes have to hire really isn't fair to the primes. And then also the DBEshave to be... I don't know how, but your DBE has to be a good company. And I'm thinking for thepeople that take the time and become DBEs, they are generally your better companies.” [#3]
 The owner of a WBE- and DBE-certified professional services company stated, “I'm always justlooking for better understanding on how this all works. How can we be more visible and how wecan participate especially when I've heard that this is a solution that would be helpful to some ofthe engineering firms, it's really encouraging that there's a change of thought. It's not justwomen-owned businesses that have maybe runway asphalt company that's available, butthinking it differently and saying, ‘Oh, could a workforce solution recruiting type of agency helpus to get our workforce and still be part of this goal-setting strategy?’ So, it's just reallyencouraging that some businesses are thinking differently.” [#31]
 The woman owner of a professional services firm stated, “I think more and more like any of thearea that are businesses that are in the cities, they need to go to this. Utilize, buy local, I guesswould be the most and easiest way is to continue encourage to buy local.” [#32]
 The owner of a majority-owned professional services firm stated, “Be people-centered ratherthan process centered. I know that governments thrive on process, but they need to bring thehuman element back to it. Whatever the inequities or the sins that people are going to be, they'renot as grievous as the bureaucracy, in which people can actually play the bureaucracy and youhave the problem of bureaucracy and people playing the bureaucracy at the same time. Measurefor measure in an imperfect world with ambiguity. Get people who know their job and like otherpeople into the process, and it'll be better for the agencies that they work with and the peoplethat they work with, but it's really going to be better for the state and for the Department ofTransportation.” [#33]
 A representative of a DBE-certified construction company stated, “Get your name out, build upthose relationships. I mean, start trying to build relationships as so much of this industry is builton the old adage, ‘It's not what you know as much as it is who you know.’ And lean on the DBEpeople. They really do know what they're talking about. They're very, very good. [The DBEprogram director] and her crew down there over in Helena are phenomenal. [The person] whotakes care of the labor side of things, is phenomenal and are more than willing to help at anytime, on anything. So, and they're valuable. You just have to reach out to them. They'reinvaluable.” [#4]
 A representative of a majority-owned professional services firm stated, “Be professional. Getwork done on time. We have schedules for everything, timely work, quality of work. For astartup, a DBE even contact a lot of the prime firms out there, saying hey we're here, we'reavailable. Don't be afraid to send an unsolicited email to somebody. I'd prefer to get solicitationsvia email rather than having people cold calling or show up, usually too busy.” [#5]
 The owner of a WBE- and DBE-certified construction company stated, “If you go back to MDTand say, ‘Hey, this company wants to know more about how they can find these various ownersthat might need their work.’ Find out what jobs are there. What's the best way to be able to find
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a job and bid on it? How do we let them know we exist? How do we vet with them to wheremaybe they will look at five or 10 vendors or service companies that they might put me on thatlist? This information was for me to help MDT, but maybe is there a way that MDT can help me? Iam willing to put in the work for it too. So just for them to widen their horizons, maybe a littleand say, ‘What are we going to do to let these people know that, hey, we need this or this.’ No,but we need things like that.” [#8]
 The owner of a majority-owned construction company stated, “I've been deaf since 1973. My earwas lost in the military. I lost a lot of my hearing in the military, and so I want to watch thatperson's actions, is what I'm saying. And I have a pretty good, I guess trust, or a goodopinionation [sic] of somebody when I'm talking to them if they're BSing me or being truthful.That's why I said, ‘I'm going to put a hold on this until we get back to living a normal life.’ I'vewasted a lot of time attending meetings. These people, oh, you're going... Nothing's ever goingback to normal. I said, ‘Well, that's fine, but eventually you're going to have to open the doorsbecause you can't run a business...’ It's like, ‘Let's get through COVID.’ And you don't want tomake any big decisions or big moves until you get through that.” [#9]
 The owner of a WBE- and DBE-certified professional services company stated, “Overall DBEgoals are based on Race Neutral (RN) participation (at 100% level), not on Race and GenderConscious (RC) participation (RC goal are set at 0%). The MDT Disparity Study from Oct. 2009and Sept 2014 found that the minority- and women-owned firms were being underutilizedbased on their availability. Additionally, the study noted both quantitative and qualitativeinformation suggesting that there is not a level playing field for minority- and women-ownedbusinesses in Montana transportation contracting industry. As a 100% woman-owned,DBE/ACDBE certified small business owner, I'd like to make the effort and take steps toencourage utilization, inclusion and creating opportunities for DBE certified women-ownedsuppliers in Montana for DBE goal project participation.” [#WT2]
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APPENDIX E.
Availability Analysis Approach

BBC Research & Consulting (BBC) used a custom census approach to estimate the availability ofMontana businesses for the transportation-related construction and professional services workawarded by the Montana Department of Transportation (MDT) and National Plan of IntegratedAirport Systems (NPIAS) airports. Federal regulations around minority- and woman-owned businessprograms recommend using approaches similar to the one BBC used to measure availability.Moreover, our approach has been specifically approved by the Ninth Circuit Court of Appeals.Appendix E expands on the information presented in Chapter 6 to further describe:A. Availability data;B. Representative businesses;C. Survey instrument;D. Survey execution; andE. Additional considerations.
A. Availability DataBBC partnered with Davis Research to conduct telephone and online surveys with hundreds ofbusinesses throughout MDT’s relevant geographic market area (RGMA), which BBC identified as theentire state of Montana. Businesses Davis Research surveyed were ones with locations in the RGMABBC identified as doing work in fields closely related to the types of transportation-related contractsand procurements MDT and NPIAS airports awarded between October 1, 2015 and September 30,2020 (the study period). BBC began the process by determining the work specializations, or
subindustries, relevant to each prime contract and subcontract MDT and NPIAS airports awardedduring the study period and identifying 8-digit Dun & Bradstreet (D&B) work specialization codesthat best corresponded to those subindustries. We then compiled information about local businessesD&B listed as having their primary or secondary lines of business within those work specializations.As part of the survey effort, the study team attempted to contact 4,520 Montana businesses thatperform work relevant to MDT’s and NPIAS airports’ transportation-related work. The study teamsuccessfully contacted 833 of those businesses, 460 of which completed availability surveys.
B. Representative BusinessesThe objective of BBC’s availability approach was not to collect information about each and everybusiness operating in the RGMA. Instead, it was to collect information from a large, unbiased subsetof Montana businesses that appropriately represents the entire relevant business population. Thatapproach allowed BBC to estimate the availability of minority- and woman-owned businesses in an
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accurate, statistically-valid manner. 1 In addition, BBC did not design the research effort so the studyteam would contact every Montana business possibly performing construction and professionalservices work. Instead, we determined the types of work most relevant to MDT and airportcontracting by reviewing prime contract and subcontract dollars that went to different types ofbusinesses during the study period. Figure E-1 lists 8-digit work specialization codes withinconstruction and professional services most related to the relevant contract dollars MDT and NPIASairports awarded during the study period, which we included as part of the availability analysis. Wegrouped those specializations into distinct subindustries, which appear as headings in Figure E-1.
C. Survey InstrumentBBC created an availability survey instrument to collect information from relevant businesses locatedin the RGMA. As an example, the survey instrument the study team used with construction businessesis presented at the end of Appendix E. We modified the construction survey instrument slightly foruse with businesses working in professional services to reflect terms more commonly used in thatindustry.2 (For example, BBC substituted the words “prime contractor” and “subcontractor” with“prime consultant” and “subconsultant” when surveying professional services businesses.)
1. Survey structure. The availability survey included 13 sections, and Davis Research attempted tocover all sections with each business the firm successfully contacted.
a. Identification of purpose. The survey began by identifying MDT as the survey sponsor anddescribing the purpose of the study. (For example, “The Montana Department of Transportation isconducting a survey to develop a list of companies that have worked with or are interested inproviding construction-related services to MDT, public airports, and other local public agencies.”)
b. Verification of correct business name. The surveyor verified he or she had reached the correctbusiness. If the business was not correct, surveyors asked if the respondent knew how to contact thecorrect business. Davis Research then followed up with the correct business based on the new contactinformation (see areas “X” and “Y” of the availability survey instrument).
c. Verification of for-profit business status. The surveyor asked whether the organization was a for-profit business as opposed to a government or nonprofit organization (Question A2). Surveyorscontinued the survey with businesses that responded “yes” to that question.
d. Confirmation of main lines of business. Businesses confirmed their main lines of businessaccording to D&B (Question A3a). If D&B’s work specialization codes were incorrect, businessesdescribed their main lines of business (Questions A3b). Businesses were also asked to identify the othertypes of work they perform beyond their main lines of business (Question A3c). BBC coded informationon main lines of business and additional types of work into appropriate 8-digit D&B workspecialization codes.
1 “Woman-owned businesses” refers to white woman-owned businesses. Information and results for businesses owned by women ofcolor are included along with those of businesses owned by men of color according to their corresponding race/ethnic groups.2 BBC also developed e-mail versions of the survey for businesses that preferred to complete the survey in that manner.
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Figure E-1.
Subindustries included in the availability analysis

Industry Code Industry Description Industry Code Industry Description

Construction
Asphalt paving Concrete work (continued)
16110200 Surfacing and paving 17710103 Gunite contractor
16110204 Highway and street paving contractor 17710200 Curb and sidewalk contractors
16110205 Resurfacing contractor 17710201 Curb construction
16119903 Highway reflector installation 17710202 Sidewalk contractor
17210303 Pavement marking contractor 17719902 Concrete repair
17710301 Blacktop (asphalt) work 17919902 Concrete reinforcement, placing of
17990202 Coating of concrete structures with plastic 17959901 Concrete Breaking For Streets and Highways
17990203 Coating of metal structures at construction site
17990207 Glazing of concrete surfaces Concrete, asphalt, sand, and gravel products

14420000 Construction sand and gravel
Bridge construction 28999908 Concrete curing and hardening compounds
16220000 Bridge, tunnel, and elevated highway construction 29510000 Asphalt paving mixtures and blocks
16229900 Bridge, tunnel, and elevated highway 29510201 Asphalt and asphaltic paving mixtures
16229901 Bridge construction 29510202 Coal tar paving materials
16229902 Highway construction, elevated 29510204 Concrete, bituminous
16229903 Tunnel construction 29510206 Road materials, bituminous
16229904 Viaduct construction 32410000 Cement, hydraulic
17910000 Structural steel erection 32419903 Portland cement

32730000 Ready-mixed concrete
Building construction 35310401 Asphalt plant, including gravel-mix type
15410000 Industrial buildings and warehouses 50320100 Paving materials
15419905 Industrial buildings, new construction 50320101 Asphalt mixture
15419909 Renovation, remodeling and repairs: industrial buildings 50320102 Paving mixtures
15419910 Steel building construction 50320504 Concrete mixtures
15420100 Commercial and office building contractors 50329901 Aggregate
15420101 Commercial and office building, new construction 50329904 Cement
15420103 Commercial and office buildings, renovation and repair 50329905 Gravel
15420400 Specialized public building contractors 50329907 Sand, construction
15420402 Fire station construction 50329908 Stone, crushed or broken
15429900 Nonresidential construction 51690701 Concrete additives

52110502 Cement
Concrete work 52110503 Concrete and cinder block
16110206 Sidewalk construction 52110506 Sand and gravel
17410102 Retaining wall construction
17710000 Concrete work
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Figure E-1.
Subindustries included in the availability analysis (continued)

Industry Code Industry Description Industry Code Industry Description

Construction (continued)
Electrical equipment and supplies Highway and street construction
36480110 Street lighting fixtures 16110000 Highway and street construction
36690206 Traffic signals, electric 16110201 Airport runway construction
39930100 Electric signs 16110202 Concrete construction: roads, highways, sidewalks
50460106 Signs, electrical 16110207 Gravel or dirt road construction
50630504 Signaling equipment, electrical 16119900 Highway and street construction
52119906 Electrical construction materials 16119901 General contractor, highway and street construction

16119902 Highway and street maintenance
Electrical work 16290000 Heavy construction
17310000 Electrical work 16299900 Heavy construction

17710300 Driveway, parking lot, and blacktop contractors
Excavation, site prep, grading, and drainage 17710302 Driveway contractor
16110203 Grading 17710303 Parking lot construction
16290400 Land preparation construction
16290401 Land leveling Landscape services
16290402 Land reclamation 7810200 Landscape services
16290403 Rock removal 7820206 Seeding services, lawn
16299901 Blasting Contractor, Except Building Demolition 7829902 Highway lawn and garden maintenance services
16299902 Earthmoving contractor
16299903 Land clearing contractor Other construction materials
16299904 Pile driving contractor 35319908 Road construction and maintenance machinery
16299906 Trenching contractor 50820300 General construction machinery and equipment
17940000 Excavation work 17210200 Commercial painting
17949900 Excavation work 17210201 Exterior commercial painting contractor
17949901 Excavation and grading, building construction 17210300 Industrial painting
17990900 Building site preparation 17210302 Bridge painting
17990901 Boring for building construction 17410000 Masonry and other stonework
17990903 Shoring and underpinning work 17419901 Bricklaying

49590100 Road, airport, and parking lot maintenance service
Fencing
17999912 Fence construction
52119907 Fencing
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Figure E-1.
Subindustries included in the availability analysis (continued)

Industry Code Industry Description Industry Code Industry Description

Construction (continued)
Plumbing and HVAC Trucking, hauling and storage
17110000 Plumbing, heating, air-conditioning 42129905 Dump truck haulage
17110301 Fire sprinkler system installation 42139902 Building materials transport

42139903 Contract haulers
Traffic control, signs, and guardrails 42139904 Heavy hauling, nec
16110100 Highway signs and guardrails
16110101 Guardrail construction, highways Water, sewer, and utility lines
16110102 Highway and street sign installation 16230000 Water, sewer, and utility lines
17999929 Sign installation and maintenance 16230300 Water and sewer line construction
32310302 Reflector glass beads, for highway signs 16230302 Sewer line construction
34440509 Machine guards, sheet metal 16230303 Water main construction
34449905 Guard rails, highway: sheet metal 16239900 Water, sewer, and utility lines, nec
34460107 Railings, banisters, guards, etc: made from metal 16239902 Manhole construction
36480101 Airport lighting fixtures: runway approach, taxi 16239903 Pipe laying construction
36690200 Transportation signaling devices 16239906 Underground utilities contractor
36690201 Highway signals, electric 16290105 Drainage system construction
36690203 Pedestrian traffic control equipment 16290108 Irrigation system construction
50399914 Metal guardrails 17419904 Drain tile installation
50990304 Reflective road markers 17999906 Core drilling and cutting
73599912 Work zone traffic equipment (flags, cones, barrels) 17999907 Dewatering
73899921 Flagging service (traffic control) 17999908 Diamond drilling and sawing

17999941 Protective lining installation, underground (sewage)

Professional Services
Advertising, marketing and public relations Environmental services and transportation planning
73110000 Advertising agencies 87420410 Transportation consultant
73119901 Advertising consultant 87480204 Traffic consultant
73190100 Transit advertising services 87489905 Environmental consultant
73360000 Commercial art and graphic design 89990701 Geological consultant
87430000 Public relations services 89990702 Geophysical consultant
87439903 Public relations and publicity

Other professional services
Engineering 87419902 Construction management
87110000 Engineering services 87420402 Construction project management consultant
87110400 Construction and civil engineering
87110402 Civil engineering Surveying and mapmaking
87110404 Structural engineering 87130000 Surveying services
87119903 Consulting engineer 87139902 Aerial digital imaging

Testing and inspection
73890200 Inspection and testing services
87340000 Testing laboratories
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e. Locations and affiliations. The surveyor asked business owners or managers if their businesses hadother locations (Question A4) and if they were subsidiaries or affiliates of other businesses (QuestionsA5 and A6).
f. Past bids or work with government agencies and private sector organizations. The surveyor askedabout bids and work on past prime contracts and subcontracts (Questions B1 and B2).
g. Interest in future work. The surveyor asked businesses about their interest in future prime contractsand subcontracts with MDT and other government agencies (Questions B3 and B4).
h. Geographic area. The surveyor asked businesses where they perform work or serve customers inMontana (Questions C0 through C5).
i. Capacity. The surveyor asked businesses about the value of the largest contracts on which they hadbid or had been awarded during the past five years (Question D1).
j. Ownership. The surveyor asked whether businesses were at least 51 percent owned and controlled byminorities or women (Questions E1 and E2). If businesses indicated they were minority-owned, theywere also asked about the race/ethnicity of the business’ owners (Question E3). The study teamconfirmed that information through several other data sources, including:
 MDT Disadvantaged Business Enterprise/Small Business Enterprise certification lists;
 MDT vendor data; and
 Information from other available certification directories and business lists.
k. Business revenue. The surveyor asked questions about businesses’ size in terms of their revenues.For businesses with multiple locations, the business revenue section included questions about theirrevenues and number of employees across all locations (Questions F1 through F4).
l. Potential barriers in the marketplace. The surveyor asked an open-ended question concerningworking with MDT and other local government agencies and general insights about conditions inMontana’s marketplace (Question G1a and G1b). In addition, the survey included a question askingwhether respondents would be willing to participate in a follow-up interview about conditions in theMontana marketplace (Question G2).
m. Contact information. The survey concluded with questions about the participant’s name, position,and contact information for the organization (Questions H1 through H3).
D. Survey ExecutionDavis Research conducted all availability surveys in 2021 and 2022. The firm made multiple attempts ondifferent days of the week and at different times of the day to reach each business. The firm attempted tosurvey the owner, manager, or other officer of each business who could provide accurate responses tosurvey questions.
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1. Businesses the study team successfully contacted. Figure E-2 presents the disposition of the4,520 businesses the study team attempted to contact for availability surveys and how that numberresulted in the 833 businesses we successfully contacted.
Figure E-2.
Disposition of attempts
to contact business for
availability surveys
Source:
BBC availability analysis.

a. Non-working or wrong phone numbers. Some of the business listings Davis Research attempted tocontact were:
 Duplicate phone numbers (37 listings);
 Non-working phone numbers (691 listings); or
 Wrong numbers for the desired businesses (168 listings).Some non-working phone numbers and wrong numbers resulted from businesses going out of businessor changing their names and phone numbers between the time D&B listed them and the time the studyteam attempted to contact them. For those businesses, BBC conducted additional research to finddifferent working phone numbers so Davis Research could attempt to reach them again. The values forduplicate phone numbers, non-working numbers, and wrong numbers reflect those efforts.
b. Working phone numbers. As shown in Figure E-2, there were 3,624 businesses with working phonenumbers Davis Research attempted to contact. They were unsuccessful in contacting many of thosebusinesses for various reasons:
 The firm could not reach anyone after multiple attempts for 2,510 businesses.
 The firm could not reach a responsible staff member after multiple attempts for 279 businesses.
 The firm could not conduct the availability survey due to language barriers for two businesses.Thus, Davis Research was able to successfully contact 833 businesses.
2. Businesses included in the availability database. Figure E-3 presents the disposition of the833 businesses Davis Research successfully contacted and how that number resulted in the businessesBBC included in the availability database and considered potentially available for MDT and NPIASairport work.

Beginning list 4,520
Less duplicate phone numbers 37
Less non-working phone numbers 691
Less wrong number/business 168

Unique business listings with working phone numbers 3,624
Less no answer 2,510
Less could not reach responsible staff member 279
Less language barrier 2

Establishments successfully contacted 833

Number of
Establishments
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Figure E-3.
Disposition of
businesses
successfully
contacted for
availability surveys

Source:
BBC availability analysis.

a. Businesses not interested in discussing availability for MDT or NPIAS airport work. Of the 833businesses the study team successfully contacted, 224 businesses were not interested in discussing theiravailability for MDT or NPIAS airport work. In addition, upon request, BBC sente-mail surveys to 18 businesses that did not return surveys. In total, 591 successfully contactedbusinesses completed availability surveys.
b. Businesses available for MDT or NPIAS airport work. BBC deemed only a portion of the businessesthat completed availability surveys as potentially available for the prime contracts and subcontractsMDT and NPIAS airports awarded during the study period. We excluded some of the businesses thatcompleted surveys from the availability database for various reasons:
 We excluded five businesses that indicated they were not for-profit organizations.
 We excluded 34 businesses that reported that their main lines of business were outside of the studyscope.
 We excluded 61 businesses that reported they were not interested in contracting opportunitieswith MDT or other government organizations.
 Thirty-one businesses represented different locations of the same businesses. Prior to analyzingresults, BBC combined responses from multiple locations of the same business into a single datarecord according to several rules:

 If any of the locations reported bidding or working on a contract or procurement within aparticular subindustry, BBC considered the business to have bid or worked on a contract orprocurement in that subindustry.
 BBC combined the different roles of work (i.e., prime contractor or subcontractor) differentlocations of the same business reported into a single response corresponding to theappropriate subindustry. For example, if one location reported that it works as a primecontractor and another location reported that it works as a subcontractor, then we consideredthe business as available for both prime contracts and subcontracts.

Establishments successfully contacted 833
Less establishments not interested in discussing availability for work 224
Less unreturned fax/online surveys 18

Establishments that completed surveys 591
Less not a for-profit business 5
Less line of work outside of study scope 34
Less no interest in future work 61
Less multiple establishments 31

Establishments potentially available for MDT or airport work 460

Number of
Establishments
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 BBC considered the largest contract or procurement any locations of the same businessreported having bid or worked on as the business’ relative capacity (i.e., the largest contractfor which the business could be considered available).After those exclusions, BBC compiled a database of 460 businesses that we considered potentiallyavailable for MDT or NPIAS airport work.
E. Additional ConsiderationsBBC made several additional considerations related to its approach to measuring availability to ensureestimates of the availability of businesses for MDT and NPIAS airport work were accurate andappropriate.
1. Providing representative estimates of availability. The purpose of the availability analysis wasto provide precise and representative estimates of the percentage of MDT and NPIAS airport contractand procurement dollars that minority- and woman-owned businesses are ready, willing, and able toperform. The availability analysis did not provide a comprehensive listing of every business that couldbe available for MDT or NPIAS airport work and should not be used in that way.
2. Using a custom census approach to measuring availability. Federal guidance aroundmeasuring availability recommends dividing the number of minority- and woman-owned businesses inan organization’s certification directory by the total number of businesses in the marketplace (forexample, as reported in United States Census data). As another option, organizations could use a list ofprequalified businesses or a bidders list to estimate the availability of minority- and woman-ownedbusinesses for its prime contracts and subcontracts. BBC rejected such approaches when measuring theavailability of businesses for MDT and NPIAS airport work, because dividing a simple headcount ofcertified businesses by the total number of businesses does not account for various businesscharacteristics crucial to estimating availability accurately. Instead, BBC used a custom census approachto measuring availability that adds several layers of refinement to a simple counting approach. Forexample, the availability surveys the study team conducted provided data on qualifications, businesscapacity, and interest in MDT and NPIAS airport work for each business, which allowed BBC to take amore precise approach to measuring availability.
3. Selection of specific subindustries. Defining subindustries based on specific work specializationcodes (e.g., D&B industry codes) is a standard step in analyzing businesses in an economic sector.Government and private sector economic data are typically organized according to such codes. As withany such research, there are limitations to assigning businesses to specific D&B work specializationcodes. Specifically, some industry codes are imprecise and overlap with other business specialties. Somebusinesses span several types of work, even at a very detailed level of specificity. That overlap can makeclassifying businesses into single main lines of business difficult and imprecise. In addition, when thestudy team asked business owners and managers to identify their main lines of business, they often gavebroad answers. For those and other reasons, BBC collapsed work specialization codes into broadersubindustries to classify businesses more accurately in the availability database.
4. Response reliability. Business owners and managers were asked questions that may be difficult toanswer, including questions about their revenues. For that reason, BBC collected corresponding D&B
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information for their businesses and asked respondents to confirm that information or provide moreaccurate estimates. Further, respondents were not typically asked to give absolute figures for difficultquestions such as revenue and capacity but were asked to answer such question in terms of ranges ofdollar figures. Where possible, BBC verified survey responses in a number of ways:
 BBC compared data from the availability surveys to information from other sources such as vendorinformation we collected from MDT and NPIAS airports. For example, certification databasesinclude data on the race/ethnicity and gender of the owners.
 BBC examined MDT and airport data to further explore the largest contracts and subcontractsawarded to businesses that participated in the availability surveys for the purposes of assessingcapacity. BBC compared survey responses about the largest contracts businesses performed duringthe past five years with actual contract data.
 MDT and NPIAS airports reviewed contract and vendor data the study team collected and compiledas part of study analyses and provided feedback regarding their accuracy.
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Availability Survey Instrument
[Construction]

Hello. My name is [interviewer name] from Davis Research. We are calling on behalf of
the Montana Department of Transportation, also known as MDT.

This is not a sales call. The Montana Department of Transportation is conducting a
survey to develop a list of companies that are potentially interested in providing
construction-related services to MDT, public airports, and other local public agencies.

The survey should take between 10 and 15 minutes to complete. Who can I speak with to
confirm information about your firm’s characteristics and interest in working with local
government organizations?

[AFTER REACHING AN APPROPRIATELY SENIOR STAFF MEMBER, THE INTERVIEWER
SHOULD RE-INTRODUCE THE PURPOSE OF THE SURVEY AND BEGIN WITH QUESTIONS]

[IF ASKED, THE INFORMATION DEVELOPED IN THESE SURVEYS WILL ADD TO EXISTING
DATA ON COMPANIES THAT HAVE WORKED WITH OR ARE INTERESTED IN WORKING WITH
MDT, PUBLIC AIRPORTS, AND OTHER LOCAL PUBLIC AGENCIES]

X1. I have a few basic questions about your company and the type of work you do. Can
you confirm that this is [firm name]?

1=RIGHT COMPANY – SKIP TO A2

2=NOT RIGHT COMPANY

99=REFUSE TO GIVE INFORMATION – TERMINATE

Y1. What is the name of this firm?

1=VERBATIM

Y2. Is [new firm name] associated with [old firm name] in anyway?

1=Yes, same owner doing business under a different name – SKIP TO A2

2=Yes, can give information about named company

3=Company bought/sold/changed ownership

98=No, does not have information – TERMINATE

99=Refused to give information – TERMINATE
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Y3. Can you give me the complete address or city for [new firm name]?

[NOTE TO INTERVIEWER - RECORD IN THE FOLLOWING FORMAT]:

. STREET ADDRESS

. CITY

. STATE

. ZIP

1=VERBATIM

A2. Let me confirm that [firm name/new firm name] is a for-profit business, as opposed to
a non-profit organization, a foundation, or a government office. Is that correct?

1=Yes, a business

2=No, other – TERMINATE

A3a. Let me also confirm what kind of business this is. The information we have from
Dun & Bradstreet indicates that your main line of business is [SIC Code description]. Is
that correct?

[NOTE TO INTERVIEWER – IF ASKED, DUN & BRADSTREET OR D&B, IS A COMPANY THAT
COMPILES INFORMATION ON BUSINESSES THROUGHOUT THE COUNTRY]

1=Yes – SKIP TO A3c

2=No

98=(DON'T KNOW)

99=(REFUSED)

A3b. What would you say is the main line of business at [firm name/new firm name]?

[NOTE TO INTERVIEWER – IF RESPONDENT INDICATES THAT FIRM’S MAIN LINE OF
BUSINESS IS “GENERAL CONSTRUCTION” OR GENERAL CONTRACTOR,” PROBE TO FIND
OUT IF MAIN LINE OF BUSINESS IS CLOSER TO BUILDING CONSTRUCTION OR HIGHWAY
AND ROAD CONSTRUCTION.]

1=VERBATIM

A3c. What other types of work, if any, does your business perform?

[ENTER VERBATIM RESPONSE]

1=VERBATIM

97 = (NONE)
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A4. Is this the sole location for your business, or do you have offices in other locations?

1=Sole location – SKIP TO A7

2=Have other locations

98=(DON'T KNOW)

99=(REFUSED)

A5. Is your company a subsidiary or affiliate of another firm?

1=Independent – SKIP TO B1

2=Subsidiary or affiliate of another firm

98=(DON'T KNOW) – SKIP TO B1

99=(REFUSED) – SKIP TO B1

A6. What is the name of your parent company?

1=VERBATIM

98=(DON'T KNOW)

99=(REFUSED)

B1. Next, I have a few questions about your company’s role in doing work or providing
materials related to construction, maintenance, or design. During the past five years, has
your company submitted a bid or received an award—in either the public or private
sector—for any part of a contract as either a prime contractor or subcontractor?

[NOTE TO INTERVIEWER – THIS INCLUDES PUBLIC OR PRIVATE SECTOR WORK OR BIDS]

1=Yes

2=No – SKIP TO B3a

98=(DON'T KNOW) – SKIP TO B3a

99=(REFUSED) – SKIP TO B3a
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B2. Were those bids or awards to work as a prime contractor, a subcontractor, a
trucker/hauler, a supplier, or any other roles?

[MULTIPUNCH]

1=Prime contractor

2=Subcontractor

3=Trucker/hauler

4=Supplier (or manufacturer)

5= Other - SPECIFY ___________________

98=(DON'T KNOW)

99=(REFUSED)

B3. Please think about future construction, maintenance, or design-related work as you
answer the following few questions. Is your company interested in working with MDT or
public Montana airports as a prime contractor?

1=Yes

2=No

98=(DON'T KNOW)

99=(REFUSED)

B4. Is your company interested in working with MDT or public Montana airports as a
subcontractor, trucker/hauler, or supplier?

1=Yes

2=No

98=(DON'T KNOW)

99=(REFUSED)

Now I want to ask you about the geographic areas your company serves within Montana.

C0. Is your company able to serve all regions of Montana or only certain regions of the
state?

1=All of the state – SKIP TO D1

2=Only parts of the state

98=(DON'T KNOW)

99=(REFUSED)
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C1. Could your company do work in District 1, extending from Ravalli through Powell and
Flathead to the Canadian border?

DISTRICT 1 INCLUDES FLATHEAD, MISSOULA, LAKE, RAVALLI, SANDERS, POWELL,
LINCOLN, MINERAL, AND GRANITE COUNTIES]

1=Yes, able to work in this District

2= No, not able to work in this District

98=(DON'T KNOW)

99=(REFUSED)

C2. Could your company do work in District 2 extending from Meagher through Park to the
Idaho border?

[NOTE TO INTERVIEWER: IF ASKED, MDT DISTRICT 2 INCLUDES GALLATIN, MADISON,
PARK, BEAVERHEAD, SILVER BOW, JEFFERSON, BROADWATER, MEAGHER, AND DEER
LODGE COUNTIES]

1=Yes, able to work in this District

2= No, not able to work in this District

98=(DON'T KNOW)

99=(REFUSED)

C3. Could your company do work in District 3, extending from Glacier to Lewis and Clark to
Blain and up to the Canadian border?

[NOTE TO INTERVIEWER: IF ASKED, MDT DISTRICT 3 INCLUDES CASCADE, LEWIS AND
CLARK, CHOUTEAU, BLAINE, TOOLE, HILL, PONDERA, TETON, GLACIER, AND LIBERTY
COUNTIES]

1=Yes, able to work in this District

2= No, not able to work in this District

98=(DON'T KNOW)

99=(REFUSED)
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C4. Could your company do work in District 4, extending from Phillips to Rosebud extending
to the North Dakota border?

[NOTE TO INTERVIEWER: IF ASKED, MDT DISTRICT 4 INCLUDES VALLEY, SHERIDAN,
ROSEBUD, ROOSEVELT, PHILLIPS, GARFIELD, POWDER RIVER, CARTER, RICHLAND,
DAWSON, DANIELS, CUSTER, FALLON, MCCONE, PRAIRIE, AND WIBAUX COUNTIES]

1=Yes, able to work in this District

3= No, not able to work in this District

98=(DON'T KNOW)

99=(REFUSED)

C5. Could your company do work in District 5, extending from Judith Basin to Petroleum to
the Wyoming border?

[NOTE TO INTERVIEWER: IF ASKED, MDT DISTRICT 5, INCLUDES YELLOWSTONE,
FERGUS, BIG HORN, CARBON, STILLWATER, JUDITH BASIN, SWEET GRASS,
MUSSELSHELL, WHEATLAND, TREASURE, GOLDEN VALLEY, AND PETROLEUM
COUNTIES]

1=Yes, able to work in this District

2= No, not able to work in this District

98=(DON'T KNOW)

99=(REFUSED)

D1. What was the largest prime contract or subcontract that your company bid on or was
awarded during the past five years in either the public sector or private sector? This
includes contracts not yet complete.

[NOTE TO INTERVIEWER - READ CATEGORIES IF NECESSARY]

1=$100,000 or less

2=More than $100,000 to $250,000

3=More than $250,000 to $500,000

4=More than $500,000 to $1 million

5=More than $1 million to $2 million

6=More than $2 million to $5 million

7=More than $5 million to $10 million

8=More than $10 million to $20 million

9=More than $20 million to $50 million

10=More than $50 million to $100 million

11= More than $100 million to $200 million

12=$200 million or greater

97=(NONE)

98=(DON'T KNOW)

99=(REFUSED)
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E1. My next questions are about the ownership of the business. A business is defined as
woman-owned if more than half—that is, 51 percent or more—of the ownership and
control is by women. By this definition, is [firm name / new firm name] a woman-owned
business?

1=Yes

2=No

98=(DON'T KNOW)

99=(REFUSED)

E2. A business is defined as minority-owned if more than half—that is, 51 percent or
more—of the ownership and control is by Asian Pacific American, Black American,
Hispanic American, Native American, or Subcontinent Asian individuals. By this
definition, is [firm name/new firm name] a minority-owned business?

1=Yes

2=No – SKIP TO F1

98=(DON'T KNOW) – SKIP TO F1

99=(REFUSED) – SKIP TO F1

E3. Would you say that the minority group ownership of your company is mostly Asian
Pacific American, Black American, Hispanic American, Native American, or Subcontinent
Asian American,?

1=Black American

2=Asian Pacific American (persons whose origins are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos, Cambodia(Kampuchea),Thailand, Malaysia,
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific
Islands (Republic of Palau), the Commonwealth of the Northern Marianas Islands, Macao,
Fiji, Tonga, Kirbati, Juvalu, Nauru, Federated States of Micronesia, or Hong Kong)

3=Hispanic American (persons of Mexican, Puerto Rican, Cuban, Dominican, Central or
South American, or other Spanish or Portuguese culture or origin, regardless of race)

4=Native American (American Indians, Eskimos, Aleuts, or Native Hawaiians)

5=Subcontinent Asian American (persons whose Origins are from India, Pakistan,
Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka)

6=(OTHER - SPECIFY) ___________________

98=(DON'T KNOW)

99=(REFUSED)
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F1. Dun & Bradstreet lists the average annual gross revenue of your company, including
all your locations, to be [dollar amount]. Is that an accurate estimate for your company’s
average annual gross revenue over the last three years?

1=Yes – SKIP TO F3

2=No

98=(DON'T KNOW) – SKIP TO F3

99=(REFUSED) – SKIP TO F3

F2. Roughly, what was the average annual gross revenue of your company, including all
of your locations, over the last three years? Would you say:

[READ LIST]

1=Less than $1 Million

2=$1.1 Million - $6 Million

3=$6.1 Million - $8 Million

4=$8.1 Million - $12 Million

5=$12.1 Million - $16.5 Million

6=$16.6 Million - $19.5 Million

7=$19.6 Million - $22 Million

8=$22.1 Million - $26.29 Million

9=$26.3 Million or more

98= (DON'T KNOW)

99= (REFUSED)

F3. Dun & Bradstreet lists the number of employees at your company, including both full-
time and part-time employees, to be [number of employees]. Is that an accurate average
of your company’s number of employees over the last three years?

1=Yes – SKIP TO G1a

2=No

98=(DON'T KNOW) – SKIP TO G1a

99=(REFUSED) – SKIP TO G1a

F4. About how many full-time and part-time employees did you have working in your
company across all locations, on average, over the last three years?

[READ LIST IF NECESSARY]

1=100 employees or less

2=101-150 employees

3=151-200 employees

4=201-250 employees

5=251-500 employees

6=501-750 employees

7=751-1,000 employees

8=1,001-1,250 employees

9=1,251-1,500 employees

10=1,501 or more employees



FINAL REPORT APPENDIX E, PAGE 19

G1a. We're interested in whether your company has experienced barriers or difficulties
related to working with, or attempting to work with, MDT or other local government
organizations. Do you have any thoughts to share?

1=VERBATIM (PROBE FOR COMPLETE THOUGHTS)

97=(NOTHING/NONE/NO COMMENTS)

98=(DON'T KNOW)

99=(REFUSED)

G1b. Do you have any additional thoughts to share regarding general marketplace
conditions in Montana, starting or expanding a business in your industry, or obtaining
work?

1=VERBATIM (PROBE FOR COMPLETE THOUGHTS)

97=(NOTHING/NONE/NO COMMENTS)

98=(DON'T KNOW)

99=(REFUSED)

G2. Would you be willing to participate in a follow-up interview about any of those
topics?

1=Yes

2=No

98=(DON'T KNOW)

99=(REFUSED)

H1. Just a few last questions. What is your name?

1=VERBATIM NAME

H2. What is your position at [firm name / new firm name]?

1=Receptionist

2=Owner

3=Manager

4=CFO

5=CEO

6=Assistant to Owner/CEO

7=Sales manager

8=Office manager

9=President

10=(OTHER - SPECIFY) _______________

99=(REFUSED)
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H3. And at what email address can you be reached?

1=VERBATIM

Thank you very much for your participation. If you have any questions or concerns,
please contact Megan Handl from the Montana Department of Transportation at 406-444-
6324.

If you have any questions for the Disparity Study project team or wish to submit written
testimony regarding your insights or experiences related to working in the local
marketplace, please email MDTDisparity@bbcresearch.com.
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APPENDIX F. 
Disparity Analysis Tables 

As part of the disparity analysis, BBC Research & Consulting (BBC) compared the actual participation, 
or utilization, of minority- and woman-owned businesses in transportation-related construction and 
professional services work the Montana Department of Transportation (MDT) and National Plan of 
Integrated Airport Systems (NPIAS) airports awarded between October 1, 2015 through September 
30, 2020 (the study period) with the percentage of contract dollars one might expect MDT and NPIAS 
airports to award to those businesses based on their availability for that work.1 Appendix F presents 
detailed results from the disparity analysis for relevant business groups and various sets of contracts 
and procurements MDT and NPIAS airports awarded during the study period.  

A. Format and Information 
Each table in Appendix F presents disparity analysis results for a different set of contracts and 
procurements. For example, Figure F-2 presents disparity analysis results for all relevant MDT 
contracts and procurements BBC examined as part of the study considered together. The format and 
organization of Figure F-2 is identical to that of all disparity analysis tables in Appendix F. Figure F-2 
presents information about each relevant business group in separate rows: 

 “All businesses” in row (1) pertains to information about all businesses regardless of the 
race/ethnicity and gender of their owners. 

 Row (2) presents results for all minority- and woman-owned businesses considered together, 
regardless of whether they were certified as Disadvantaged Business Enterprises (DBEs). 

 Row (3) presents results for white woman-owned businesses, regardless of whether they were 
certified as DBEs. 

 Row (4) presents results for all minority-owned businesses, regardless of whether they were 
certified as DBEs. 

 Rows (5) through (9) present results for businesses of each relevant racial/ethnic group, 
regardless of whether they were certified as DBEs. 

 Rows (10) through (17) present utilization analysis results for businesses of each relevant 
racial/ethnic and gender group that were certified as DBEs. 

1. Utilization analysis results. Each results table includes the same columns of information: 

 Column (a) presents the total number of prime contracts and subcontracts (i.e., contract 
elements) BBC analyzed as part of the contract set as well as the number of contract elements in 
which businesses of each group participated. As shown in row (1) of column (a) of Figure F-2, 
BBC analyzed 4,709 contract elements MDT awarded during the study period. The value 

 

1 ““Woman-owned businesses” refers to white woman-owned businesses. Information and results for businesses owned by women 
of color are included along with those of businesses owned by men of color according to their corresponding race/ethnic groups. 
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presented in column (a) for each individual business group represents the number of contract 
elements in which businesses of that particular group participated. For example, as shown in 
row (5) of column (a), Asian Pacific American-owned businesses participated in 46 prime 
contracts and subcontracts MDT awarded during the study period. 

 Column (b) presents the dollars (in thousands) associated with the set of contract elements. As 
shown in row (1) of column (b) of Figure F-2, BBC examined approximately $1.8 billion 
associated with the 4,709 contract elements MDT awarded during the study period. The value 
presented in column (b) for each individual business group represents the dollars MDT awarded 
to businesses of that particular group. For example, as shown in row (5) of column (b), MDT 
awarded $6.7 million worth of prime contracts and subcontracts to Asian Pacific American-
owned businesses during the study period. 

 Column (c) presents the participation of each business group as a percentage of total dollars 
associated with the set of contract elements. BBC calculated each percentage in column (c) by 
dividing the dollars going to a particular group in column (c) by the total dollars associated with 
the set of contract elements shown in row (1) of column (c), and then expressing the result as a 
percentage. For example, for Asian American-owned businesses, the study team divided $6.7 
million by $1.8 billion and multiplied by 100 for a result of 0.4 percent, as shown in row (5) of 
column (c). 

2. Availability results. Column (d) of Figure F-2 presents the availability of each relevant business 
group for all contract elements BBC analyzed as part of the contract set. Availability estimates 
indicate the percentage of dollars one might expect MDT to award to businesses of a particular group 
based on its availability for that work. For example, as shown in row (5) of column (d), the 
availability of Asian Pacific American-owned businesses for all MDT work considered together is 1.5 
percent. That is, one might expect MDT to award 1.5 percent of relevant contract and procurement 
dollars to Asian Pacific American-owned businesses based on their availability for that work. 

3. Disparity indices. BBC also calculated a disparity index for each relevant racial/ethnic and 
gender group. Column (e) of Figure F-2 presents a disparity index for each group. For example, as 
reported in row (5) of column (e), the disparity index for Asian Pacific American-owned businesses 
was 24.8, indicating that MDT actually awarded approximately $0.25 for every dollar one might 
expect the agency to award to Asian Pacific American-owned businesses based on their availability 
for relevant prime contracts and subcontracts. For disparity indices exceeding 200, BBC reported an 
index of “200+.” When there was no participation or availability for a particular group for a particular 
set of contracts, BBC reported a disparity index of “100,” indicating parity. 

B. Index and Tables 
Figure F-1 presents a table of contents presenting the different sets of contracts and procurements 
for which BBC analyzed disparity analysis results. The heading of each table in Appendix F also 
provides a description of the set of contracts or procurements BBC analyzed for that particular table. 
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Figure F-1.  
Table of Contents 

 
 

Table Time period Contract area Contract role Contract size Agency Funding District

F-2 10/01/15 - 9/30/20 All industries Prime contracts and subcontracts All sizes MDT All funding sources All districts
F-3 10/01/15 - 03/31/18 All industries Prime contracts and subcontracts All sizes MDT All funding sources All districts
F-4 04/01/18 - 9/30/20 All industries Prime contracts and subcontracts All sizes MDT All funding sources All districts
F-5 10/01/15 - 9/30/20 Construction Prime contracts and subcontracts All sizes MDT All funding sources All districts
F-6 10/01/15 - 9/30/20 Professional services Prime contracts and subcontracts All sizes MDT All funding sources All districts
F-7 10/01/15 - 9/30/20 All industries Prime contracts All sizes MDT All funding sources All districts
F-8 10/01/15 - 9/30/20 All industries Subcontracts All sizes MDT All funding sources All districts
F-9 10/01/15 - 9/30/20 All industries Prime contracts Large MDT All funding sources All districts
F-10 10/01/15 - 9/30/20 All industries Prime contracts Small MDT All funding sources All districts
F-11 10/01/15 - 9/30/20 All industries Prime contracts and subcontracts N/A NPIAS airports All funding sources N/A
F-12 10/01/15 - 9/30/20 All industries Prime contracts and subcontracts All sizes MDT All funding sources 1
F-13 10/01/15 - 9/30/20 All industries Prime contracts and subcontracts All sizes MDT All funding sources 2
F-14 10/01/15 - 9/30/20 All industries Prime contracts and subcontracts All sizes MDT All funding sources 3
F-15 10/01/15 - 9/30/20 All industries Prime contracts and subcontracts All sizes MDT All funding sources 4
F-16 10/01/15 - 9/30/20 All industries Prime contracts and subcontracts All sizes MDT All funding sources 5

Characteristics



Figure F-2.
Agency: MDT
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 4,709 $1,756,078

(2) Minority and  woman-owned businesses 982 $206,920 11.78 7.92 148.7

(3) Non-Hispanic white woman-owned 811 $192,671 10.97 3.87 200+

(4) Minority-owned 171 $14,249 0.81 4.05 20.0

(5) Asian Pacific American-owned 46 $6,745 0.38 1.55 24.8

(6) Black American-owned 0 $0 0.00 0.35 0.0

(7) Hispanic American-owned 59 $1,629 0.09 0.23 41.1

(8) Native American-owned 62 $4,071 0.23 1.93 12.0

(9) Subcontinent Asian American-owned 4 $1,803 0.10 0.00 200+

(10) Minority-owned or woman-owned DBE 755 $113,811 6.48

(11) Non-Hispanic white woman-owned DBE 597 $102,411 5.83

(12) Minority-owned DBE 158 $11,399 0.65

(13) Asian Pacific American-owned DBE 42 $6,139 0.35

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 59 $1,629 0.09

(16) Native American-owned DBE 57 $3,631 0.21

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.

Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.

(a) (b)

Business Group

Number of
contract
elements

dollars
Total

(thousands)

(d)(c) (e)
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index

Availability
percentagepercentage

Utilization



Figure F-3.
Agency: MDT
Time period: 10/01/2015 - 03/31/2018
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 2,271 $812,459

(2) Minority and  woman-owned businesses 486 $98,055 12.07 8.40 143.7

(3) Non-Hispanic white woman-owned 408 $91,254 11.23 4.20 200+

(4) Minority-owned 78 $6,802 0.84 4.20 19.9

(5) Asian Pacific American-owned 27 $4,531 0.56 1.68 33.1

(6) Black American-owned 0 $0 0.00 0.38 0.0

(7) Hispanic American-owned 25 $935 0.12 0.20 57.6

(8) Native American-owned 26 $1,335 0.16 1.94 8.5

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 361 $48,617 5.98

(11) Non-Hispanic white woman-owned DBE 287 $42,303 5.21

(12) Minority-owned DBE 74 $6,314 0.78

(13) Asian Pacific American-owned DBE 24 $4,074 0.50

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 25 $935 0.12

(16) Native American-owned DBE 25 $1,304 0.16

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.

Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-4.
Agency: MDT
Time period: 04/01/2018 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 2,438 $943,618

(2) Minority and  woman-owned businesses 496 $108,865 11.54 7.51 153.6

(3) Non-Hispanic white woman-owned 403 $101,418 10.75 3.58 200+

(4) Minority-owned 93 $7,447 0.79 3.93 20.1

(5) Asian Pacific American-owned 19 $2,214 0.23 1.43 16.4

(6) Black American-owned 0 $0 0.00 0.33 0.0

(7) Hispanic American-owned 34 $694 0.07 0.25 29.6

(8) Native American-owned 36 $2,736 0.29 1.92 15.1

(9) Subcontinent Asian American-owned 4 $1,803 0.19 0.00 200+

(10) Minority-owned or woman-owned DBE 394 $65,194 6.91

(11) Non-Hispanic white woman-owned DBE 310 $60,108 6.37

(12) Minority-owned DBE 84 $5,086 0.54

(13) Asian Pacific American-owned DBE 18 $2,065 0.22

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 34 $694 0.07

(16) Native American-owned DBE 32 $2,326 0.25

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note: Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total
Source: BBC Research & Consulting Disparity Analysis.

index
Availability
percentagepercentage
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Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-5.
Agency: MDT
Time period: 10/01/2015 - 09/30/2020
Contract area: Construction
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 3,462 $1,603,582

(2) Minority and  woman-owned businesses 770 $195,797 12.21 7.68 158.9

(3) Non-Hispanic white woman-owned 606 $183,517 11.44 3.63 200+

(4) Minority-owned 164 $12,280 0.77 4.05 18.9

(5) Asian Pacific American-owned 45 $6,596 0.41 1.69 24.4

(6) Black American-owned 0 $0 0.00 0.03 0.0

(7) Hispanic American-owned 59 $1,629 0.10 0.24 41.6

(8) Native American-owned 60 $4,054 0.25 2.10 12.1

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 581 $105,727 6.59

(11) Non-Hispanic white woman-owned DBE 425 $94,344 5.88

(12) Minority-owned DBE 156 $11,383 0.71

(13) Asian Pacific American-owned DBE 42 $6,139 0.38

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 59 $1,629 0.10

(16) Native American-owned DBE 55 $3,614 0.23

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.

Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-6.
Agency: MDT
Time period: 10/01/2015 - 09/30/2020
Contract area: Professional services
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 1,247 $152,495

(2) Minority and  woman-owned businesses 212 $11,123 7.29 10.43 70.0

(3) Non-Hispanic white woman-owned 205 $9,155 6.00 6.39 93.9

(4) Minority-owned 7 $1,969 1.29 4.03 32.0

(5) Asian Pacific American-owned 1 $149 0.10 0.10 100.5

(6) Black American-owned 0 $0 0.00 3.76 0.0

(7) Hispanic American-owned 0 $0 0.00 0.03 0.0

(8) Native American-owned 2 $17 0.01 0.15 7.4

(9) Subcontinent Asian American-owned 4 $1,803 1.18 0.00 200+

(10) Minority-owned or woman-owned DBE 174 $8,084 5.30

(11) Non-Hispanic white woman-owned DBE 172 $8,067 5.29

(12) Minority-owned DBE 2 $17 0.01

(13) Asian Pacific American-owned DBE 0 $0 0.00

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 0 $0 0.00

(16) Native American-owned DBE 2 $17 0.01

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.

Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-7.
Agency: MDT
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts
Funding source: All funding sources

(1) All businesses 1,320 $1,159,157

(2) Minority and  woman-owned businesses 204 $81,557 7.04 4.90 143.6

(3) Non-Hispanic white woman-owned 181 $76,740 6.62 2.91 200+

(4) Minority-owned 23 $4,817 0.42 1.98 20.9

(5) Asian Pacific American-owned 9 $1,854 0.16 1.12 14.3

(6) Black American-owned 0 $0 0.00 0.40 0.0

(7) Hispanic American-owned 1 $139 0.01 0.08 14.6

(8) Native American-owned 9 $1,021 0.09 0.38 23.2

(9) Subcontinent Asian American-owned 4 $1,803 0.16 0.00 200+

(10) Minority-owned or woman-owned DBE 145 $30,021 2.59

(11) Non-Hispanic white woman-owned DBE 127 $27,156 2.34

(12) Minority-owned DBE 18 $2,865 0.25

(13) Asian Pacific American-owned DBE 8 $1,705 0.15

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 1 $139 0.01

(16) Native American-owned DBE 9 $1,021 0.09

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.

Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-8.
Agency: MDT
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Subcontracts
Funding source: All funding sources

(1) All businesses 3,389 $596,920

(2) Minority and  woman-owned businesses 778 $125,364 21.00 13.79 152.3

(3) Non-Hispanic white woman-owned 630 $115,932 19.42 5.72 200+

(4) Minority-owned 148 $9,432 1.58 8.07 19.6

(5) Asian Pacific American-owned 37 $4,891 0.82 2.38 34.4

(6) Black American-owned 0 $0 0.00 0.25 0.0

(7) Hispanic American-owned 58 $1,490 0.25 0.51 49.4

(8) Native American-owned 53 $3,051 0.51 4.93 10.4

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 610 $83,790 14.04

(11) Non-Hispanic white woman-owned DBE 470 $75,256 12.61

(12) Minority-owned DBE 140 $8,534 1.43

(13) Asian Pacific American-owned DBE 34 $4,434 0.74

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 58 $1,490 0.25

(16) Native American-owned DBE 48 $2,610 0.44

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.

Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-9.
Agency: MDT Large contracts
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts
Funding source: All funding sources

(1) All businesses 524 $1,050,312

(2) Minority and  woman-owned businesses 43 $61,024 5.81 3.22 180.6

(3) Non-Hispanic white woman-owned 38 $59,073 5.62 2.04 200+

(4) Minority-owned 5 $1,952 0.19 1.17 15.8

(5) Asian Pacific American-owned 1 $149 0.01 0.50 2.9

(6) Black American-owned 0 $0 0.00 0.37 0.0

(7) Hispanic American-owned 0 $0 0.00 0.06 0.0

(8) Native American-owned 0 $0 0.00 0.26 0.0

(9) Subcontinent Asian American-owned 4 $1,803 0.17 0.00 200+

(10) Minority-owned or woman-owned DBE 21 $18,078 1.72

(11) Non-Hispanic white woman-owned DBE 21 $18,078 1.72

(12) Minority-owned DBE 0 $0 0.00

(13) Asian Pacific American-owned DBE 0 $0 0.00

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 0 $0 0.00

(16) Native American-owned DBE 0 $0 0.00

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.
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Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-10.
Agency: MDT Small contracts
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts
Funding source: All funding sources

(1) All businesses 796 $108,845

(2) Minority and  woman-owned businesses 161 $20,532 18.86 21.12 89.3

(3) Non-Hispanic white woman-owned 143 $17,667 16.23 11.30 143.6

(4) Minority-owned 18 $2,865 2.63 9.81 26.8

(5) Asian Pacific American-owned 8 $1,705 1.57 7.15 21.9

(6) Black American-owned 0 $0 0.00 0.75 0.0

(7) Hispanic American-owned 1 $139 0.13 0.34 37.3

(8) Native American-owned 9 $1,021 0.94 1.58 59.4

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 124 $11,942 10.97

(11) Non-Hispanic white woman-owned DBE 106 $9,077 8.34

(12) Minority-owned DBE 18 $2,865 2.63

(13) Asian Pacific American-owned DBE 8 $1,705 1.57

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 1 $139 0.13

(16) Native American-owned DBE 9 $1,021 0.94

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.

Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-11.
Agency: Airport
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: Federal

(1) All businesses 662 $226,149

(2) Minority and  woman-owned businesses 129 $15,858 7.21 10.51 68.6

(3) Non-Hispanic white woman-owned 96 $9,355 4.17 5.73 72.8

(4) Minority-owned 33 $6,503 3.04 4.78 63.6

(5) Asian Pacific American-owned 15 $1,322 0.57 1.62 35.2

(6) Black American-owned 2 $80 0.03 0.56 5.9

(7) Hispanic American-owned 5 $507 0.24 0.32 76.3

(8) Native American-owned 9 $4,558 2.18 2.28 95.7

(9) Subcontinent Asian American-owned 2 $36 0.01 0.00 200+

(10) Minority-owned or woman-owned DBE 61 $6,584 2.97

(11) Non-Hispanic white woman-owned DBE 38 $5,176 2.36

(12) Minority-owned DBE 23 $1,409 0.61

(13) Asian Pacific American-owned DBE 14 $1,304 0.56

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 4 $10 0.00

(16) Native American-owned DBE 5 $95 0.04

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.
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Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-12.
Agency: MDT District 1
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 1,019 $394,744

(2) Minority and  woman-owned businesses 197 $26,490 6.71 7.60 88.3

(3) Non-Hispanic white woman-owned 162 $25,326 6.42 3.75 171.0

(4) Minority-owned 35 $1,164 0.29 3.85 7.7

(5) Asian Pacific American-owned 4 $369 0.09 1.50 6.2

(6) Black American-owned 0 $0 0.00 0.32 0.0

(7) Hispanic American-owned 16 $79 0.02 0.28 7.1

(8) Native American-owned 15 $716 0.18 1.75 10.4

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 156 $21,185 5.37

(11) Non-Hispanic white woman-owned DBE 124 $20,262 5.13

(12) Minority-owned DBE 32 $924 0.23

(13) Asian Pacific American-owned DBE 3 $220 0.06

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 16 $79 0.02

(16) Native American-owned DBE 13 $625 0.16

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note: Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total
Source: BBC Research & Consulting Disparity Analysis.
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Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-13.
Agency: MDT District 2
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 814 $301,096

(2) Minority and  woman-owned businesses 147 $23,086 7.67 8.93 85.9

(3) Non-Hispanic white woman-owned 127 $22,119 7.35 4.05 181.4

(4) Minority-owned 20 $968 0.32 4.88 6.6

(5) Asian Pacific American-owned 9 $723 0.24 1.71 14.1

(6) Black American-owned 0 $0 0.00 0.13 0.0

(7) Hispanic American-owned 8 $75 0.02 0.26 9.8

(8) Native American-owned 3 $169 0.06 2.79 2.0

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 123 $17,426 5.79

(11) Non-Hispanic white woman-owned DBE 103 $16,458 5.47

(12) Minority-owned DBE 20 $968 0.32

(13) Asian Pacific American-owned DBE 9 $723 0.24

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 8 $75 0.02

(16) Native American-owned DBE 3 $169 0.06

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.

Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-14.
Agency: MDT District 3
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 932 $316,163

(2) Minority and  woman-owned businesses 207 $36,921 11.68 9.17 127.3

(3) Non-Hispanic white woman-owned 179 $34,005 10.76 4.37 200+

(4) Minority-owned 28 $2,916 0.92 4.80 19.2

(5) Asian Pacific American-owned 7 $1,047 0.33 2.27 14.6

(6) Black American-owned 0 $0 0.00 0.13 0.0

(7) Hispanic American-owned 6 $165 0.05 0.22 23.6

(8) Native American-owned 15 $1,704 0.54 2.18 24.7

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 122 $23,412 7.40

(11) Non-Hispanic white woman-owned DBE 96 $20,780 6.57

(12) Minority-owned DBE 26 $2,631 0.83

(13) Asian Pacific American-owned DBE 7 $1,047 0.33

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 6 $165 0.05

(16) Native American-owned DBE 13 $1,420 0.45

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.
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Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-15.
Agency: MDT District 4
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 636 $336,947

(2) Minority and  woman-owned businesses 153 $69,524 20.63 6.63 200+

(3) Non-Hispanic white woman-owned 118 $65,939 19.57 3.10 200+

(4) Minority-owned 35 $3,585 1.06 3.54 30.1

(5) Asian Pacific American-owned 13 $1,922 0.57 1.26 45.4

(6) Black American-owned 0 $0 0.00 0.17 0.0

(7) Hispanic American-owned 12 $1,150 0.34 0.21 161.6

(8) Native American-owned 10 $513 0.15 1.90 8.0

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 120 $17,974 5.33

(11) Non-Hispanic white woman-owned DBE 88 $14,846 4.41

(12) Minority-owned DBE 32 $3,128 0.93

(13) Asian Pacific American-owned DBE 10 $1,465 0.43

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 12 $1,150 0.34

(16) Native American-owned DBE 10 $513 0.15

(17) Subcontinent Asian American-owned DBE 0 $0 0.00

Note:
Unknown minority-owned businesses and unknown DBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total

Source: BBC Research & Consulting Disparity Analysis.
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Numbers are rounded to the nearest thousand dollars or tenth of 1 percent.
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Figure F-16.
Agency: MDT District 5
Time period: 10/01/2015 - 09/30/2020
Contract area: All industries
Contract role: Prime contracts and subcontracts
Funding source: All funding sources

(1) All businesses 821 $365,396

(2) Minority and  woman-owned businesses 193 $44,457 12.17 7.08 171.8

(3) Non-Hispanic white woman-owned 146 $40,660 11.13 3.68 200+

(4) Minority-owned 47 $3,797 1.04 3.40 30.5

(5) Asian Pacific American-owned 13 $2,685 0.73 1.27 57.9

(6) Black American-owned 0 $0 0.00 0.57 0.0

(7) Hispanic American-owned 17 $161 0.04 0.18 24.2

(8) Native American-owned 17 $952 0.26 1.38 18.9

(9) Subcontinent Asian American-owned 0 $0 0.00 0.00 100.0

(10) Minority-owned or woman-owned DBE 168 $29,892 8.18

(11) Non-Hispanic white woman-owned DBE 122 $26,160 7.16

(12) Minority-owned DBE 46 $3,732 1.02

(13) Asian Pacific American-owned DBE 13 $2,685 0.73

(14) Black American-owned DBE 0 $0 0.00

(15) Hispanic American-owned DBE 17 $161 0.04

(16) Native American-owned DBE 16 $886 0.24

(17) Subcontinent Asian American-owned DBE 0 $0 0.00
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